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Od  page  21,  line  15,  for  *'*«j?"  read  "strip," 
23,  line  81,  for  "Aii"  read  "their." 

«         25.  line  16,  for  "plaintiff's"  read  "defendant's." 

"         86,  line  87,  for  "mislead;"  read  "mUied." 

"         48,  line  20,  for  "realUy"  read  "reaUy." 

"         49,  line  8,  for  "/»■<•**"  read  "/hw*." 

"         49,  liu^  38,  for  "choose"  read  "chose." 

"         50,  line  6,  for  "effed"  read  "effeeU." 

"         64,  line  32,  for  "techinieal"  read  "<ecA»i«iZ." 

"         65,  line  28,  for  "difficuUy"  read  "difficuU." 

"         75,  line  38,  for  "in"  read  "i#." 

"        165,  line  25,  for  "effect"  read  "affect." 

"       191,  line  29,  for  "de/endafU"  read  "plaintiff," 

"       210,  line  3,  for  "choose"  rea4  "chose." 

"       281,  line  10,  for  "Aa<f'  read  "bad.'' 

"       467,  Une  15,  for  "facas"  read  "/ocio*." 

•*       500,  line  9,  omit  "U." 

"       620,  line  1,  omit  "is." 

"       535,  line  19,  omit  "in  error." 

"       644,  line  12,  omit  "in  error." 

"       573,  line  37,  for  "devasavU"  read  "devUavit." 

"       685,  line  5,  for  "d^endanl"  read  "plaintiff." 

"       692,  line  16,  after  "judgvumt^'  insert  "is  set." 

"        728,  line  13,  for  "continuing"  read  "reusing  to  contintte." 
763,  line  38,  for  "At*"  read  their." 

"       798,  line  12,  for  "tico"  read  "three." 

"       797,  line  6  for  "hollow"  read  "hollo." 
On  page  779,  line  11,  before  "was,"  Insert  "he." 

On  page  787,  before  "Bill  qf  Exception  ^'o.  5,"  insert:     ("Bill  of  Exception  No.  4,  was  to  the 
refusal  of  court  to  quash  the  panel  of  jurors  on  the  prisoner's  challenge  ef  the  array;  but  as  no 
matters  are  set  forth  in  this  bill  of  exceptions,  but  such  as  are  set  forth  in  the  others,  it  is 
not  copied"). 
On  page  797,  Une  34,  omit  "aforesaid."  . 
On  page  813,  line  12,  for  "effect,"  read  "affect." 
On  page  819,  Une  8,  for  "thirds"  read  "next." 
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IN   THE 


SUPREME  COURT  OF  jlPPEALS 

OF  WEST  VIRGINIA. 


AT   THE   JUNE  TERM  THEREOF,    HELD    AT   WHEELING, 

IN    THE   (X>UNTY  OF    OHIO,    COMMENCING   ON    THE 

SEVENTH  DAY  OF  JUNE,  1877,  AND  ENDING  ON 

THE   SEVENTH    DAY    OF   JULY,    1877. 


11      h 
47    8881 

n       1 


Thk  Ohio  Valley  Iron   Works  v.  The  Town  of 

moundsville.  ®^    ^ 

Decide*!  July  7,  1877. 

1.  The  Statute  of  1872-3,  chapter  141,  §1,  which  provides  that  "all  1877. 

manieipal  corporafions  for  the  government  of  cities,  towns 1 

and  viriag:e8  in  this  state,  are  hereby  authorized  to  issue  their 
bonds  and  to  sell  them,"  &c.,  does  not  authorize  the  town  of 
Moundsville  to  issue  its  bonds  and  donate  them  to  the  Ohio 
Valley  Iron  Works  in  aid  of  said  company's  manufacturing  and 
mining  enterprise,  it  not  being  for  the  municipal  or  public 
purposes  of  said  town. 

2.  All  said  bonds  are  illegal|  null  and  void. 
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June^i^.    ^'  ^*^®  town  has  no  authority  to  levy  a  tax  for  the  purpose  of  pay- 


ing said  honds. 


TheOhloVaUey 

V.  4.  A  mandamus  nisi  siied  out  to  compel  such  levy  of  a  tax  should 

Mo'uS.^^.  be  dismissed. 

On  the  4th  day  of  November,  1876,  the  circuit  court 
of  the  county  of  Marshall,  overruled  a  demurrer,  filed 
by  The  Ohio  Valley  Iron  Works,  to  a  return  made  by 
The  Town  of  Moundsville,  to  a  mandamus  nim,  issued 
upon  the  petition  of  The  Ohio  Valley  Iron  Works,  and 
rendered  a  judgment  dismissing  said  mandamus  nisi. 

This  is  an  appeal  from  and  supersedefbs  to  said  judg- 
ment, granted  upon  the  petition  of  The  Ohio  Valley 
Iron  Works. 

Hon.  Thayer  Melvin,  Judge  of  the  first  judicial  circuit, 
rendered  the  judgment  complained  of. 

Moore,  Judge,  who  delivered  the  opinion  of  the 
Court  furnishes  the  following  statement  of  the  case. 

Article  10,  §9,  Constitution  of  1872,  declares:  "  The 
Legislature  may,  by  law,  authorize  the  corporate  au- 
thorities of  cities,  towns  and  villages,  for  corporate  pur- 
poses, to  assess  and  collect  taxes ;  but  such  taxes  shall 
be  uniform,  with  respect  to  persons  and  property  within 
the  jurisdiction  of  the  authority  imposing  the  same." 

The  eighth  section  of  the  same  article  of  said  Consti- 
tution declares :  "  No  county,  city,  school  district,  or 
municipal  corporation,  except  in  cases  where  such  cor- 
porations have  already  authorized  their  bonds  to  be 
issued,  shall  hereafter  be  allowed  to  become  indebted,  in 
any  manner,  or  for  any  purpose,  to  an  amount,  including 
existing  indebtedness,  in  the  aggregate,  exceeding  five 
per  centum  on  the  value  of  the  taxable  property  therein 
to  be  ascertained  by  the  last  assessment  for  state  and 
county  taxes,  previous  to  the  incurring  of  such  indebt- 
edness ;  nor  without,  at  the  same  time,  providing  for  the 
collection  of  a  direct  annual  tax^  sufficient  to  pay  an- 
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nually,  the  interest  on  such  debt,  and  the  principal  there-    junrTerm. 
of,  within,  and  not  exceeding  thirty- four  years.  The ohio  vaiiey 

Provided,  That  no  debt  shall  be  contracted  under  this    i-^^"  ^orks 
section,  unless  all  questions   connected  with  the  same,   MoundsTuil 
shall  have  been  first  submitted  to  a  vote  of  the  people,  and 
have  received  three-fifths  of  all  the  votes  cast  for  and 
against  the  same." 

The  Legislature,  pursuant  to  said  section  eighth,  by 
chapter  141,  acts  1872-3,  authorized,  "all  municipal  cor- 
porations for  the  government  of  cities,  towns  and  vil- 
lages in  this  State,"  "  to  issue  their  bonds,  and  to  sell  the 
same  :  Provided^  That  no  such  corporation  shall  by  such 
issue  and  sale  of  bonds,  cause  the  aggregate  of  its  debt 
of  every  kind  whatsoever,  to  exceed  five  per  centum  on 
the  value  of  taxable  property  therein,  which  value  shall 
be  ascertained  by  the  last  assessment  for  state  and  county 
taxespreviousto  the  issue  of  such  bonds;  nor  shall  they 
make  such  issue  and  sale,  without  at  the  same  time  pro- 
viding for  the  collection  of  a  direct  annual  tax,  sufficient 
to  pay  annually  the  interest  on  such  debt,  and  the  prin- 
cipal thereof  within  and  not  exceeding  thirty- four  years. 
But  no  city,  town,  or  village,  shall  ever  impose  or  exact 
from  the  inhabitants  thereof,  a  greater  amount  annually 
than  the  following  rates,"  &c. 

It  appears  from  a  certified  copy  of  the  record  and  pro- 
ceedings of  the  council  of  the  town  of  Moundsville,  that 
the  said  council  on  the  26th  day  of  January,  1874, 
adopted  a  resolution  declaring  that  they  deemed  it  **  ex- 
pedient for  the  town  of  Moundsville  to  issue  its  bonds 
for  810,000.00  to  the  Ohio  Valley  Iron  Works,  paya- 
ble in  ten  years  from  the  date  thereof,  with  interest  at 
6  per  cent  per  annum,  payable  annually." 

PROCLAMATION. 

"  An  election  of  the  legal  voters  of  the  town  of 
Moundsville,  will  be  held  at  the  Court  House  and  the 
Latrobe  Hotel,  the  usual  places  of  holding  municipal 
elections  within  the  said  town,  on  the  14th  day  of  Feb- 
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Jone^^rm.    Tuary,  1874,  under  the  supervision  and  control  of  the 
The  Ohio  Valley  proper  officers  for  holding  such  elections,  upon  the  rati- 
ron^  or       ficatiou  OF  rejection  of  the  following 

The  Town  of 
Moundsville. 

ORIMNANCE  : 

"  It  is  m^dained  by  the  Council  of  the  tovm  of  Mounds- 
ville, That  ten  thousand  dollars  ($10,000.00)  is  hereby 
donated  by  the  town  of  Moundsville  to  the  Ohio  Valley 
Iron  Works,  payable  in  ten  years  from  the  1st  day  of 
March,  1874,  with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum,  payable  annually.  No  bonded  debt  of 
the  town  of  Moundsville  exists." 

"The  person  voting  for  the  ratification  of  the  ordinance 
aforesaid  shall  have  written  or  printed  upon  his  ballot 
the  words  ^for  ratification,'  and  the  person  voting  against 
ratification  shall  have  written  or  printed  upon  his  ballot 
the  words  'for  rejection.' '' 

"  Teste :  "  John  Ferguson,  Mayor. 

"  H.  W.  Hunter,  Clerh  of  the  Toron  of  Moundsville. 

"/armari/ 25,  1874." 

On  motion,  the  council  adjourned  to  meet  on  Monday, 

February  16,  1874. 

John  Ferguson,  Mayor. 

H.  W.  Hunter,  Clerk. 

Court  House,  February  16, 1874. 

The  council  assembled  pursuant  to  its  adjournment 
with  Mayor  Ferguson  in  the  chair;  members  present: 
— Messrs  Gallaher,  Purdy,  Harris  and  Hunter. 

The  minutes  of  the  last  meeting  were  read  and  ap- 
proved. 

The  council  proceeded  to  examine  the  returns  of  the 
election  held  on  the  14th  inst.,  in  pursuance  of  the  procla- 
mation of  the  Mayor,  whereupon  Mr.  Gallaher  oflfered 
the  following  ordinance,  which  was,  on  his  motion, 
adopted  by  the  council : 
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"At  an  election   of  the   legal  voters  of  the  town  ot   june^iLm. 
Moundsville,  held  on  the  14th  day  of  February,  1874,  The  ohiovaiiey 
within  the  said  town,  the  same  being  duly  ordered  and    i"*"^  Works 
advertised,  held  and  conducted,  and  the  i*esult  thereof  I^tld^fi 
being  certified  and  returned  in  all  res}>ects  pursuant  to 
law,  the  result  thereof  is  here  ascertained  and  declared 
to  be  as  follows  upon  the  ratification  or  rejection  of  the 
following  ordinance : 

"  His  ordained  by  the  Gouncil  of  the  town  of  Mounds- 
viUe,  That  ten  thousand  dollars  ($10,000.00)  is  hereby 
donated  by  the  town  of  Moundsville  to  the  Ohio  Valley 
Iron  Works,  payable  in  ten  years  from  the  1st  day  of 
March,  1874,  with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum,  payable  annually. 

"Vote — For  ratification,  two  hundred  and  four  (204) 
votes;  " for  rejection,"  eleven  (11)  votes.  And  there- 
fore the  said  ordinance  is  hereby  declared  to  be  duly 
ratified  and  in  full  force  and  virtue,  and  John  Ferguson, 
mayor  of  the  town  of  Moundsville,  is  hereby  authorized, 
instructed  and  empowered  to  make,  sign,  seal  and  isssue 
bonds  of  the  town  of  Moundsville  to  the  amount  of 
$10,000,00,  in  such  sums  as  the  law  requires,  payable  to 
the  Ohio  Valley  Iron  Works,  or  order,  in  ten  years  from 
the  date  thereof,  with  interest  thereon  at  the  rate  of  six 
per  cent  per  annum,  payable  annually.  The  bonds  are 
to  be  attested  by  the  clerk  and  a  due  record  of  all  the 
said  bonds  is  to  be  kept  and  preserved  by  him  in  his 
office, 

'*  And  it  is  further  ordainedy  That  a  direct  annual  tax 
sufficient  to  pay  the  interest  on  said  bonds,  and  when  re- 
quired, the  principal  thereof,  within  ten  years  from  the 
date  of  the  said  bonds,  is  hereby  directed  to  be  made, 
levied  and  collected  on  all  the  real  estate  and  personal 
property  within  the  town  of  Moundsville  subject  to  state 
and  county  taxes.^' 

On  motion,  the  mayor  and  clerk,  in  connection  with 
the  committee  on  finance,  were  instructed  to  prepare  and 
have  printed  the  bonds  to  be  issued. 
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junrxerm.        ^^  niotion,  the  clerk  was  instructed  to  procure  a  seal 

The  Ohio  Valley  ^^^  ^^^  "SC  of  the  tOWn. 

Ironworks  ^^^  meeting  of  said  council^  April  13,  1874,  "on 
MounSl^Sje.  motion,  it  was  ordered  that  the  following  bonds  of  the 
town  of  Moundsville,  viz:  Three  of  the  denomination 
of  $1,000.00  each;  eight  of  the  denomination  of  $500.00 
each ;  ten  of  the  denomination  of  $200.00  each  ;  and  ten 
of  the  denomination  of  $100.00  each,  payable  to  the 
Ohio  Valley  Iron  Works,  in  pursuance  of  a  former  order 
of  this  council  providing  for  the  issue  of  $10,000.00  in 
bonds,  payable  ten  years  after  date,  as  a  donation  to  the 
,said  "  Ohio  Valley  Iron  Works,'' be  signed  by  the  mayor 
and  clerk  of  the  said  town,  and  attested  by  the  common 
seal  of  said  town,  and  delivered  to  the  authorized  agent 
of  said  Ohio  Valley  Iron  Works,  after  receiving  a^  pro  per 
voucher  or  receipt  therefor." 

At  a  meeting  of  said  council.  May  8,  1874,  the  word 
^^  order''  in  the  ordinance  passed  February,  16,  was 
changed  to  "  bearer,'' 

At  a  special  session  of  said  council,  August  11,  1874, 
it  was  ordained  as  follows : 

"  Be  it  ordained  by  the  Common  Council  of  the  Tovm 
of  Moundsmlley  That  50  cents  be  levied  on  the  real  and 
personal  property  of  the  town  for  the  purpose  of  paying 
the  annual  interest  and  creating  a  sinking  fund,  as  the 
law  directs,  on  the  bonded  debt  of  the  town,  and  that  30 
cents  be  levied  on  the  real  and  personal  property  of  the 
town,  for  the  purpose  of  repairing  the  sidewalks  thereof, 
and  the  general  contingent  expenses  of  the  town  for  the 
coming  year." 

It  appears  from  the  record,  that  upon  the  trial  of  this 
cause  one  of  the  bonds  of  March,  1874,  for  $500.00. 
marked  No.  22 — C,  with  nine  coupons  of  $30.00  each  at- 
tached, and  numbered  from  two  to  ten  inclusive — No.  1 
having  been  detached — with  the  corporate  seal  of  the 
town  of  Moundsville  affixed,  was  offered  dnd  used  in 
evidence.  Said  bond  is  in  the  words  and  figures  follow- 
ing, to- wit : 
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BOND.  JuJI>*Tirm. 


No.  22— C.  $500.00  Th,  Ohio  vrii.7 

Iron  Works 

T. 

United  States  of  America.  Jtw^^^ 

SCafe  of  West  Virginia^  Town  of  MoundsvUk  : 
Know  all  men  by  these  presents.  That  the  town  of 
Moandsville^  in  the  State  of  West  Virginia,  is  indebted 
to  the  Ohio  Valley  Iron  Works,  or  bearer,  in  the  sum  of 
$500.00,  which  sura  the  said  town  of  Moundsville  prom- 
ises to  pay  to  the  said  Ohio  Valley  Iron  Works,  or  bear^ 
er,  ten  years  after  date,  at  the  office  of  the  treasurer  of 
said  town,  in  said  State,  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum,  payable  annually  at  said 
treasurer's  office,  on  the  first  day  of  every  March  suc- 
ceeding the  date  hereof,  until  the  principal  shall  be  paid, 
on  the  delivery  of  the  proper  coupon  therefor  hereunto 
annexed. 

This  bond  is  issued  for  the  purpose  of  raising  money 
to  pay  in  part  the  donation  of  the  town  of  Moundsville 
to  the  capital  stock  of  the  Ohio  Valley  Iron  Works,  in 
pursuance  of  the  act  of  the  Legislature  of  West  Virginia, 
approved  December  2,  1873,  authorizing  municipal  cor- 
porations to  issue  bonds — the  aforesaid  donation  having 
been  first  duly  approved  by  a  majority  of  more  than 
three-fifths  of  the  voters  of  said  town,  voting  thereon  at 
the  time  and  in  the  manner  required  by  law. 

Witness  the  common  seal  of  said  town  of  Mounds- 
ville, and  the  signatures  of  its  mayor  and  clerk,  this 
1st  day  of  March,  1874. 

John  Ferguson,  Mojjor. 

H.  W.  Hunter,  GUrh 

[Corporate  seal  of  the  town  of  Moundsville.] 

The  Ohio  Valley  Iron  Works,  on  the  25th  day  of 
September,  1876,  filed  its  petition  in  the  circuit  court  of 
Marshall  county,  praying  for  a  mandamus  from  that  court, 
to  compel  the  corporate  authorities  of  the  town  of 
Moundsville,  to  levy  a  tax  pursuant  to  law,  on  all  the 
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june^Srm.    ^^^  cstatc  and  personal  property,  within  the  town  of 
The  Ohio  Valley  Moundsville  subjectto  state  and  county  tax,  sufficient  to 
iion^workfl   ^^  ^j^^  interest  overdue    on   said  bonds  for  the   year 
Moun£vuie.   1875,  and  unpaid  to  the  petitioner. 

The  petition  shows  that  the  Ohio  Valley  Iron 
Works,  is  a  corporation  under  and  pursuant  to 
the  laws  of  West  Virginia,  operating  within  the 
corporate  limits  of  the  town  of  Moundsville,  and 
duly  incorporated  on  the  26th  day  of  September, 
1872,  "chartered  and  organized  for  the  purpose  of 
acquiring  lands,  mining  iron,  limestone  or  coal,  making 
pig-iron  and  the  manufacturing  of  iron  into  bars,  nails, 
and  other  merchantable  articles,  making  castings  and 
machinery  required  for  the  above,  as  set  forth  and  specifi- 
cally expressed  in  said  act  of  incorporation,^^  &c.  The 
petition  further  shows  :  "That  a  donation  of  the  sum  of 
$10,000.00,  by  and  on  behalf  of  said  town  of  Mounds- 
ville," in  aid  of  the  capital  stock  of  said  company,  was 
deemed  advisable  and  proper ;  and  that  afterwards,  on 
the  1st  day  of  March,  1874,  the  donation  was  made  by 
the  issuing  of  said  bonds,  for  the  purpose,  and  in  the 
manner  as  has  been  shown  from  the  record  and  proceed- 
ings of  said  council,  just  quoted;  and  that  said  council 
directed  the  levy  of  an  annual  tax  sufficient  to  pay  the 
interest  on  said  bonds,  and  when  required,  the  principal 
thereof,  within  "  ten  years"  from  date  of  said  bonds,  on 
all  the  real  estate  and  personal  property  situated  within 
said  town  subject  to  state  and  county  taxes  ;  "that  all 
said  bonds  thus  issued,  were  afterwards,  at  an  early  day 
delivered  to  and  accepted  by  tlie  Ohio  Valley  Iron 
Works,  and  are  now,  and  ever  since  have  been,  under 
the  control  of  the  said  Iron  Works  as  their  own  right- 
ful property  and  as  a  part  of  their  capital  stock,  subject 
to  their  own  use  in  all  their  legitimate  business  opera- 
tions, and  that  the  legal  interest  thereon  was,  for  the  year 
1874,  paid  by  the  said  town  of  Moundsville."  The  petition 
further  alleged,  that  all  said  bonds  were  received,  by  the 
said  company,  "in  aid  of  said  rolling  mill  enterprise, 
and  as  an  inducement  thereto  pursuant  to  their  (said 
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company's)  contract  with  said  town ;  and  that  they  (said  june^xerm. 
company)  fully  relied  upon  the  same  as  having  )>een.J^hioVaiiey 
made  and  delivered  to  them  in  good  faith  by  said  town  ^°^^«'^» 
of  Moundsville^  and  with  full  power  and  authority  so  to  MoandsViii& 
do;''  that  they  in  reliance  upon  said  contract,  expended 
large  sums  of  money  in  the  purchase  of  lands,  in  the  erec- 
tion and  construction  of  buildings  and  machinery'  thereon, 
within  the  corporate  limits  of  the  town  of  Moundsville, 
designated  and  since  used  for  rolling  mill  purposes, 
which  have  generally  promoted  the  material  interests  of 
said  town  and  the  inhabitants  thereof;"  that  the  interest 
on  said  bonds  "for  the  year  1875,  became  due  and  payable 
on  the  1st  day  of  March,  1876,  and  is  now  overdue  and 
wholly  unpaid,  and  that  the  town  of  Moundsville,  by  its 
mayor  and  common  council,  who  were,  and  are,  duly 
authorized  in  the  premises,  and  whose  duty  it  was  so  to 
do,  although  requested,  never  did  or  would  order 
or  make  any  levy  of  an  annual  tax  sufficient  to  pay 
the  interest  for  the  year  1 875,  on  said  bonds,  or  for  any 
part  thereof,  or  for  any  other  year  except  the  year  1874, 
*  *  *  nor  to  make  any  payment  or  provision  of  any 
kind  for  the  payment  of  said  interest,  &c.,  *  *  * 
and  refused  so  to  do."  The  petition  also  alleged  that 
said  town  had  no  property  out  of  which  the  money  could 
be  paid,  on  execution,  and  that  a  resort  to  mandamus  is 
necessary  to  compel  the  authorities  to  levy  a  tax  for  the 
payment  thereof. 

The  circuit  court,  on  the  25th  day  of  September,  1876, 
ordered  its  clerk  to  issue  a  writ  o{  mandamus  nisi,  direc- 
ted to  the  said  mayor  and  common  council ;  which  writ 
said  clerk  did  issue  accordingly  September  27,  1876,  on 
which  last  said  day,  the  defendant  made  its  return  to 
said  writ,  in  the  language  following : 

For  return  to  the  ssAdmandamvs,  the  defendant  says  it 
has  not  levied  a  tax  on  the  people  and  property  of  the 
town  for  the  payment  of  plaintiff's  claim,  described  in 
its  petition  and  writ,  and  for  cause  why  it  has  not  done  the 
nme,  here  shows  to  the  court: 
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jone^TCTin.        ^^^'  That  Said  writ  is  not  sufficient  in  law. 
The  Ohio  YaUey      2(1.  That  the  bonds  claimed  and  described  by  plaintiff 
Ironworks    ^^^^^  jjq^  issucd  for  a  municipal  purpose,  and   the  town 
Mou^sTuief  of  Moundsville  is  a  municipal  corporation  having  no 
power  to  levy  taxes  except  for  municipal  purposes. 

3d.  The  plaintiff  is  a  private  corporation,  owned  and 
operated  by  individuals  for  private  purposes  exclusively, 
and  the  town  of  Moundsville  has  no  stock  or  interest 
therein,  nor  any  right  to  any  direction  or  control  of  its 
affairs,  and  has  never  had  any  such  interest  or  control. 

4th.  That  the  town  of  Moundsville  never  received  any 
consideration  for  said  bonds — they  having  been  unlaw- 
fully given  to  the  plaintiff  as  a  donation. 

5th.  That  the  supposed  claim  of  the  plaintiff  and  the 
bonds  issued  to  the  plaintiff  were  made  and  issued  in 
defiance  of  the  laws  of  this  State,  and  contrary  to  the 
laws  of  the  United  States  of  America,  in  this,  that  they 
were  not  issued  for  a  public  or  a  municipal  purpose. 

6th.  That  defendant  has  been  perpetually  enjoined 
from  levying  said  taxes  by  this  honorable  court  in  the 
case  lately  pending,  wherein  J.  Dallas  Ewing  and  others 
were  plaintiffs,  and  this  defendant  was  there  defendant. 

7th.  That  plaintiff  has  not,  and  defendant  is  advised 
and  believes  it  could  not,  establish  its  claim  and  obtain 
any  judgment  at  law  or  in  equity  against  this  defendant 
founded  on  the  bonds  and  claim  of  plaintiff  mentioned  in 
its  petition  and  writ. 

8th.  That  defendant  cannot  lawfully  levy  such  tax. 

To  said  return  the  petitioner  demurred,  and  thereupon 
the  cause  was  argued  and  submitted,  and  the  court  on 
the  4th  day  of  November,  1876,  overruled  said  demurrer, 
dismissed  the  mandamus  nifti,  ordered  the  cause  to  be 
dropped  from  the  docket,  and  adjudged  that  the  plaintiff 
pay  defendant  its  costs  in  this  behalf  expended,  &c.  To 
which  judgment  the  Ohio  Valley  Iron  Works  then  and 
there  excepted,  and  petitioned  for  an  appeal  from,  and 
supersedeas  to,  ss\djudgmentf  which  were  granted  by  a 
judge  of  this  Court. 
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Holliday  &  Parkinson,  for  plaintifF  below  and  plaintiff  junJ^enn. 
in  error,  referred  to  :  TheOhioVaiiey 

Constitution  W.  Va.,   Art.  10,  Sec.  8;   Washinqtony         ▼. 

1    .  T    The  Town  of 

Akxandna  and  Georgetown  R.  R,  Go.  v.  Alexandria  and   MoundsTiiie. 

Washingioti  R.  R.  Co.,  20  Gratt.,  31 ;  Slack  etal.  v.  Ja^b 

d  al.,  8  W.  Va.,  637  ;  Stewart  v.  Supervisors  of  Folk  Co., 

30  Iowa,  9;  Le^ms,  trustee  v.  McMbain,  16  Ohio,  347  to  599; 

Staples,  Judge,  in  Town  of  Danville  v.  Pace,  25  Gratt., 

9;  McGunnigle  v.  McKee,  77  Pa.  St.,  81  ;  13  Gratt.,  86; 

14  Gratt.,  387  ;  6  W.  Va.,  574  ;  8  W.  Va.,  703;  Miller, 

Justice,  in    Loan  Association  v.  Topeka,  20  Wall,  658 ; 

Lowell  V.  City  of  Boston,  111  Mass.,  454 ;   Curtis  v.  W/iip- 

ple,  24  Wis.,  350;  Sharpless  v.  Philadelphia,  21  Pa.  St.; 

List  V.  Wheeling,  7  W.  Va.,  501  ;  Minot  v.  West  Roxbury, 

112  Mass.,   17 ;  Barron   v.    City  of  Baltimore,   7    Pet., 

243;  Crenshaw  v.  Slate  River  Co.,  6  Rand.,  2i5;  James 

River  &  Kanawha  Co.,  v.  Turner,  9  Leigh,  313;  Allen  w. 

Inhabitants  of  Jay,  60  Maine,  124 ;  Brewer  Brick  Co.  v. 

InhabitaiUs  of  J5reu?er,  62  Maine,  62  ;  C.  D.&  Vin.  R.  R. 

Co.  V.Smith,  62  111.,  268;  Cooley  Cons.  Lira.,  292;  47 

Ind.,   407;    16    Am.   R.,    732;    Goddin  v.    Crump,    8 

Leigh,  120. 

J.  Dallas  Ewing,  for  defendant  below  and  defendant 
in  error : 

The  bonds  are  not  for  a  municipal  purpose  and  are, 
therefore,  void. 

Constitution  Art.  10,  §9 ;  Sharpless  v.  Mayor  of 
Philadelphia,  21  Pa.  St.,  147;  Hanson  v.  Vernon,  27 
Iowa,  28;  Lowell  v.  Boston,  15th  Am.  R.,  38;  Loan 
Association  v.  Topeka,  20  Wall.,  655 ;  Curtis^ s  adm'r  et 
al.  V.  Whipple  et  al.,  1  Am.  R.,  187. 

The  issuing  of  the  bonds  is  also  in  conflict  with  art.  3 
sec.  9  of  our  State  Constitution,  and  with  a  similar  pro- 
vision of  the  Constitution  of  the  United  States. 

Beekman  v.  Saratoga  &  Schenectady  R.  R.  Co.  3  Paige, 
78;  Varic  v.  Smith,  5  Paige  159;  Wilkinson  v.  Leland, 
2  Pet.,  657;   Witham  v.  Osburn,  18  Am.  R.,  287 ;  God- 
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jane^Term.    ^*^  V.  Orump^  8  Leigh,   120 ;  Lowell  v.  Boston,  15  Am. 
The  Ohio  vauey  ^v  ^^  ^  -4.flen  V.  InhobUants  of  Jay,  11  Am.,  139. 

Iron    Wot 

T. 

Motndi^uie!       MoORE,  JuDGB,  delivered  the  opinion  of  the  Court : 

The  main  question  tor  our  consideration  is  the  legality 
of  the  issuance  of  these  bonds. 

The  act  under  which  they  purport  to  have  been  issued 
was  intended  to  put  in  operation  the  eighth  section  of  ar- 
ticle 10  of  the  Constitution  of  1872;  which  said  section 
was  construed  by  this  Court  in  List  v.  Wheeling,  7  West 
Va.  503,   in  which   it   was  held  that   said   section,  "  is 
not  addressed  alone  to  the  Legislature,  but  is  addressed 
to  the  several  counties,  cities,  etc.,  and  all  other  depart- 
ments and  persons  in  the  State,  and  took  effect  and  be- 
came binding  and  operative,  so  far  as  it  is  prohibitory 
and  restrictive  in  its  provisions,  upon  counties,  cities, 
etc.,  on  and  from  the  22d  day  of  August,  1872,^'  and  that 
said  section  was  not  intended  to,  and  does  not  in  any- 
wise interfere  with,  or  prevent  the  levying,  collecting, 
and  expenditure,  annually,  by  authority  of  law,  by  the 
proper  legal  authorities  of  the  several  counties,  cities, 
etc.,  taxes  for  county,  city,  etc.,  purposes,  and  to  do,  and 
cause  to  be  done,  whatever  is  necessary  or  proper  for  that 
I       purpose,  including  the  making,  or  causing  to  be  made, 
/        contracts  touching  the  expenditure  of  the  taxes  so  levied 
„^^^  and  collected  annually,  and  the  like.^'   That  construction 

of  the  said  eighth  section,  when  taken  in  connection 
with  the  ninih  section  of  the  same  article,  makes  it  evi- 
dent that  it  was  not  the  intention  of  the  Constitution  to 
authorize  the  Legislature  to  empower  cities,  towns  or 
municipal  corporations  to  issue  bonds  for  other  than  mu- 
nicipal or  corporate  purposes.  If  the  proposition  con- 
tended for  by  the  appellant  be  true,  that  the  legislative  act 
referred  to  gave  the  town  of  Moundsville  power  to 
issue  bonds  for  the  aid  of  individual  interests,  or  private 
purposes  and  gain,  to  be  paid  by  taxation,  it  would 
be  clearly  a  subversion  of  the  implied  reservations  of 
individual  rights ;  it  would  be  the  exercise  of  an  arbi- 
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trary  power  coDtrary  to  the  theory  of  our  government,    j^ne^Term. 
contrary  to  the  manifest  intention  of  the  Legislature  in  rheohiovaijey 
creating  the  act  referred  to,  and  the  spirit  of  the  Consti-    ^"*  works 
tution  of  the  State,  and  in  direct  antagonism  to  the  ad-    MoundsTSie. 
judications,  almost  innumerable,  by  the  courts  of  highest 
authority.     As  has  been  well  said  :     "  To  lay  with  one 
hand  the  power  of  the  government  on  the  property  of  the 
citizen,  and  with  the  other  to  bestow  it  upon  favored  in- 
dividuals to  aid  private  enterprises  and  build  up  private 
fortunes,  is  none  the  less  a  robbery  because  it  is  done  un- 
der the  forms  of  law  and  is  called  taxation.     This  is  not 
legislation.    It  is  a  decree  under  legislative  forms."  The 
principle  has  been   so  often  adjudicated  it  is  not   neces- 
sary to  cite  other  authority  than  the  case  of  Loan  Aaao- 
dation  v.  Topeka,  20  Wallace  655,  in  which  Mr.  Justice 
Miller  elaborates  the  question  and  cites  the  leading  cases 
thereon. 

In  the  case  before  us,  it  is  conceded,  and  the  record 
shows,  that  the  donation  of  the  bonds  to  the  company 
were  without  consideration,  that  they  were  in  aid  of 
private  enterprise  solely,  that  the  town  had  no  stock,  or 
other  interest  in  the  company,  received  none  of  the 
profits,  had  no  cofitrol  over  its  affairs,  but  had  volun- 
tarily made  a  gratuitous  donation  of  the  bonds  which  were 
expected  to  be  paid  by  taxation.  I  am  satisfied  that 
such  a  transaction  was  not  within  the  meaning  of  the 
legislative  act  relied  on,  but  was  contrary  to  the  spirit 
of  the  Constitution  and  to  the  fundamental  principles  of 
private  rights,  and  that  said  bonds  are  illegal,  null  and 
void.  The  judgment  of  the  circuit  court  should  be  af- 
firmed with  costs  and  damages,  $30. 

Judgment  Affirmed. 
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Snyder,  et  cU.  v.  P.,  C.  &  St.  L.  Railway  Co. 

(Absent,  Moore,  Judge). 
Decided  July  7,  1877. 

In  an  action  of  trespass  on  the  case  brought  by  the  plaintiffs 
against  the  defendant  the  count  of  the  declaration  .upon 
which  the  case  was  tried  alleges,  "that  on  the  29th  of  Octo- 
ber, 1874,  and  before  and  since  that  time,  they  were  seized 
and  possessed  of  a  certain  tract  of  land  in  said  county  of  Brooke, 
in  the  state  of  West  Virginia,  situate  on  the  watera  of  Harmon's 
creek,  containing  about  two  hundred  and  forty  acres,  being 
the  sime  farm  owned  by  David  Snyder,  deceased,  late  of 
said  county,  and  known  as  the  Snyder  Mill  property,  except 
that  part  of  said  tract  of  land  which  is  now  and  has  been  for 
a  long  time  owned  by  the  defendant,  consisting  of  a  strip  of 
said  land  one  hundred  feet  in  width,  running  through  said 
farm,  and  which  is  used  by  said  defendant  for  its  railroad, 
except  the  ground  on  which  the  water  grist  mill  stood,  the  said 
land  of  the  plaintiffs  being  partly  cleared  and  in  a  high  state 
of  cultivation,  and  the  residue  thereof  being  woodland,  with 
valuable  timber  growing  and  being  thereon,  next  prior  to  the 
grievances  hereinafter  named.  And  the  said  defendant  for 
the  last  five  years  and  more  was  and  still  is  possessed  and  in 
the  occupation  of  the  said  strip  of  land  of  one  hundred  feet  in 
width,  running  through  said  lands  of  plaintiff  as  aforesaid, 
on  which  said  land  of  defendant  it  has  constructed  a  line  of 
railroad  which  it  now  operates  and  has  operated  for  a  long 
time  past,  to- wit:  for  more  than  five  years  last  past,  by  con- 
tinuously running  trains  of  cars  over  said  line  of  road,  drawn 
by  locomotives,  propelled  by  fire  and  steam,  and  the  said  de- 
fendant, by  reason  of  the  possession  of  its  said  parcel  of  land 
and  its  occupation  and  use  for  railroad  purposes  as  aforesaid, 
of  right  ought  to  have  prevented  the  dried  grass,  dried  leaves 
and  weeds,  and  other  combustible  matter  from  being  and  ac- 
cumulating on  its  said  line  of  road  and  its  said  land,  to  pre- 
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vent  the  ignition  of  said  combustible  matter  by  fire  from  the 
\ocomotives  of  said  defendant,  used  on  its  said  railroad,  and 
the  spread  of  lire  by  the  ignition  aforesaid  to  and  over  the 
said  lands  of  said  plaintiffs,  and  doing  damages  thereto.  Yet 
the  said  defendant,  well  knowing  the  premises,  but  contriving 
and  wrongfully  and  unjustly  intending  to  inlure  and  aggrieve 
tlie  said  plaintiffs  hi  that  behalf  whilst  the  said  plaintiffs  and 
defendant  were  so  respectively  possessed  of  their  said  respec- 
tive tracts  of  lands  as  aforesaid,  to- wit :  on  the  29th  day  of 
October,  1874,  wrongfully  and  unjustly  suffered  and  permitted 
dried  grass,  dried  weeds  and  dried  leaves,  and  other  combusti- 
ble matter  to  be  and  accumulate  on  its  said  land  and  railroad 
aforesaid,  and  thereby  on  the  day  and  year  last  aforesaid  fire 
emitteil  and  dropped  from  a  locomotive  of  said  defendant  on 
said  land  and  railroad  of  defendant,  ignited  the  said  dried 
grass,  dried  weeds,  dried  leaves  and  other  combustible  matter 
aforesaid,  which  caused  a  conflagration  thereof,  which  said 
conflagration  spread  rapidly  to  and  over  the  said  adjoining 
lands  of  said  plaintiffs  to  such  an  extent  that  said  conflagra- 
tion destroyed  about  two  and  half  miles  of  rail  and  board  fence, 
worth  $1,500.00,  and  growing  timber  and  other  forest  timber, 
and  injured  the  same  to  the  extent  and  value  of  $1,200.00,  and 
burned  and  injured  the  pasture  and  growing  wheat  on  said 
tract,  and  rendered  the  same  useless  to  the  amount  of 
$300.00,  &c.  The  damages  in  this  count  are  laid  at 
$7,000.00.     Held  : 

That  said  count  shows  legal  cause  of  action,  and  is  good  upon 
general  demurrer,  and  that,  it  was  not  error  in  the  circuit 
court  to  overrule  a  demurrer  thereto. 

2.  It  was  not  necessary  for  the  plaintiffs  to  aver  in  the  declaration 

that  they  were  not  guilty  of  negligence  which  contributed  to 
the  burning  of  their  property,  or  in  other  words  that  they 
were  not  guilty  of  contributory  negligence 

3.  Negligence  in  the  plaintiffs  contributiniy  tn  thy  iq^g  -ig  n  rlTrfnuan 

at  commcSTa^^the  beneiii  oi  wnich  tne  defendant  may 
avail  himself  in  a  proper  case. 

4.  The  plea  in  the  cause  was  not  guilty,  on  which  issue  was  joined, 

and  at  the  trial  before  the  jury  after  the  evidence  was  given 
to  the  jury  by  both  parties,  the  defendant's  counsel  asked  the 
court  to  instruct  the  jury  as  follows,  viz : 

"lat  Proposition — For  a  railroad  company  to  pernijt  grass  and 
weeds  to  grow  and  remain  upon  its  right  of  way,  out  side  of 
its  water  table,  and  more  than  four  feet  from  its  track,  through 
a  sparsely  settled  region  of  country  and  not  near  to  valuable 
boildingB,  when  such  grass  and  weeds  are  in  such  quantity 


1877. 
June  Term. 

Snyder  et  al. 
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June^eiTO  *"^  ^  small  in  growth  that  they  cannot  be  mown,  Ib  not  negli- 

gence, and  that  negligence  is  the  want  of  ordinary  care  in  this 


ny  er  rf  a .  ^^^^^^  ^^  which  is  meant  such  care  as  men  of  ordinary  care 

^Uway  a?"  *^"^  prudence  use  under  like  circnmstances. 

2d  Proposition.- Unless  the  plaintiffs  have  proved  by  a  prepon- 
derance of  evidence  that  the  defendant  failed  to  keep  its 
ground  at  the  place  where  this  fire  started,  or  from  where  it 
spread  upon  the  plaintiff's  land,  as  free  from  grass  or  weeds  or 
leaves  as  other  railroads  managed  with  care  and  prudence  are 
kept,  then  the  plaintiffs  cannot  recover  in  this  action,  and 
your  verdict  must  be  for  the  defendant. 

3<1  Proposition  -  The  burden  of  proof  is  on  the  plaintiff,  and  be- 
fore he  can  recover  in  this  action,  he  must  satisfy  you  by  a 
preponderance  of  evidence  that  the  defendant  was  guilty  of 
negligence  in  this  matter  at  issue  in  this  case,  which  is:  Did 
the  defendant,  on  the  29th  day  of  last  October,  keep  its  rail- 
road ground,  at  the  place  where  the  fire  was  ou  said  railroad 
ground,  as  free  from  grass,  weeds  and  leaves,  or  either  of  them, 
as  men  of  onlinary  care  and  prudence  do  under  the  same  or 
similar  circumstances  ? 

4th  Proposition  -If  the  plaintiffs  knew  the  place  where  this  fire 
started,  and  from  whence  it  spread  to  their  land  was  a  place 
where  fire  had  often  caught  from  sparks  emitted  from  the  de 
fendant's  locomotives  in  their  ordinary  use  in  passing,  and 
permitted  grass  and  weeds  to  grow  and  remain  upon  their 
lands  adioining  said  place  to  the  same  extent  the  defendant 
allowed  grass  and  weeds  to  grow  and  remain  upon  its  adjoin- 
ing lands,  the  plaintiffs  are  guilty  of  contributory  negligence, 
and  cannot  recover  in  this  action. 

5th  Proposition  The  question  whether  the  locomotive  was  in 
good  order  or  well  managed  is  not  in  this  case,  and  you  will, 
therefore,  wholly  disregard  all  that  has  been  heard  or  said 
upon  that  subject. 

But  the  court  refused  to  give  the  first,  second  and  fourth  in- 
structions so  asked  by  the  defendant,  and  the  latter  nortion  of 
the  third.    Held  : 

For  reasons  stated  in  the  opinion  of  the  court  filed  in  the 
cause,  that  the  circuit  court  did  not  err  in  refusing  to  give 
to  the  jury  the  first,  second  and  fourth  instructions  so 
aske<l  by  the  defendant's  counsel,  and  the  latter  portion 
or  clause  of  the  third. 

5.  The  true  question  involved  in  the  issue  touching  the  matter  of 
negligence  on  the  part  of  the  defendant  to  be  determined  by 
the  jury  was,/ro7n  the  evidence  and  all  the  drcumstances  and  mr- 
roundingn  including  the  dryness  of  the  time,  did  the  defendant 
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permit  such  an  accumulatuni  of  grass,  weeds  or  leaves  of  a  com-    j^^^^^'erm 
bustibl^  nature  within  its  right  of  way  at  the  point  where  the  said 


fire  occuredy  exposed  ta  ignition  by  its  engines,  as  would  not  he  per-        ^  ^ 
miUed  or  done  by  a  cauti4M8  and  prudent  man  upon  his  own  preni-  *j^i^y  qJ'* 
iaes  if  exposed  to  the  same  hazard  from  fire  as  the  accumulation  of 
dry  grass,  creeds  or  leaves  upon  the  said  right  of  way  of  the  defend- 
ant. 

6.  Persons  occupying  farms  along  railroads  are  entittled  to  culti- 

vate aad  use  them  in  the  manner  customary  among  farmerSf 
and  may  recover  for  damages  by  fire  resulting  from  the  negli- 
gence of  a  railway  company  although  they  have  not  plowed 
the  dry  grown  grass  or  taken  other  like  unusual  means  to  guard 
against  such  negligence. 

7.  Negligence  of  the  plaintiffs  in  such  cases  which  precludes  a  re- 

covery, is  where  in  the  presence  of  a  seen  danger  (as  where  the 
fire  has  been  set)  he  omits  to  do  what  prudence  requires  to  be 
done  under  the  circumstances  for  the  protection  of  his  property, 
or  does  some  act  inconsistent  with  its  preservation.  Where 
the  danger  is  not  seen,  but  anticipated  merely,  or  dependant  on 
future  events  (such  as  the  future  continuance  of  defendants' 
negligence)  plaintiff  is  not  bound  to  guard  against  it  by  re- 
fraining from  his  usual  course  (being  otherwise  a  prudent  one) 
in  the  management  of  his  property  and  business. 

8.  In  the  exercise  of  his  lawful  rights,  every  person  has  a  right  to 

presume  that  every  other  will  perform  his  duty  and  obey  the 
law,  and  it  is  not  negUgence  for  him  to  assume  that  he  is  not 
exposed  to  a  danger  which  can  only  come  to  him  through  a 
disregard  of  law  on  the  part  of  some  other  person. 

9.  A  person  owning  land  contiguous  to  a  railroad,  is  not  obliged  to 

keep  the  leaves  falling  from  his  trees,  from  being  carried  by 
the  wind  to  such  railroad ;  nor  to  keep  his  lands  clear  of  leaves 
and  dry  grass  or  weeds,  or  other  combustible  matter ;  nor  on 
failure  to  perform  such  acts,  does  lie  become  contributory  to . 
the  production  of  a  fire  originating  in  the  carelesHiiesH,  on  its 
own  land,  of  a  railroad  company. 

10.  If  the  place  w^here  the  fire  started,  and  from  wliemo  it  spread, 

was  a  place  where  fire  had  often  caught  from  sparks  from  de- 
fendant's locomotives  in  their  ordinary  use  in  nmning,  it  tends 
to  show  a  negligent  habit  on  the  part  of  the  defendant  in  suf- 
fering combustible  material  to  accumulate  on  its  land  at  that 
place  instead  of  amounting  to  a  reason  why  the  plaintiffs 
should  not  recover,  although  the  plaintiffs  knew  of  such  fires. 

11.  It  is  unnecessary  that  there  should  be  a  separate  bill  of  excep- 
tions taken  and  signed  to  each  ruling  or  opinion  of  the  court 
excepted  to,  to  entitle  the  party  excepting  to  such  opinion  or  m^ 
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Jane^Term  ^"^  ^  ^*^®  *^®  same,  reviewed  by  an  appellate  court    Excep- 

'-—        tions  of  a  party  to  opinions  of  the  court,  though  they  may  be 

Snyder  ei  at.  numeroud,  may  be  incorporated  into  one  bill  of  exceptions, 

p..  c.  A  St.  L. 

This  was  a  writ  of  error  to  a  judgment  of  the  circuit 
c  >urt  of  the  county  of  Brooke,  rendered  on  the  29th 
day  of  December,  1875,  in  an  action  of  trespass  on  the 
case,  then  pending  in  said  circuit  court,  in  which 
David  Snyder  and  others,  were  plaintiffs,  and  the  Pitts- 
burgh, Cincinnati  and  St.  Louis  Railway  Company,  were 
defendant.  The  writ  of  error  was  allowed  upon  the 
petition  of  the  defendant. 

The  Hon.  Thayer  Melvin,  Judge  of  the  first  judicial 
circuit,  rendered  the  judgment  below. 

A  sufficient  statement  of  the  case  is  given  by  Ray- 
mond, Judge,  who  delivered  the  opinion  of  the  Court. 

J.  Dunbar  J  for  the  defendant  below  and  plaintiff  in 
error: 

Land  owners  are  as  much  bound  in  law  to  keep  their 
lands,  adjacent  to  a  railway,  free  from  weeds,  grass  and 
other  combustible  materials  as  railroads  are.  Kansas 
Pacific  R.  R.  Co.  v.  Butts,  7  Kan.,  308 ;  Illinois  Cen.  R.  R. 
Co.  V.  Mills,  42  111.,  407;  0.  &  M.  R.  R.  Co.  y.  Shane- 
felt,  47  111.,  497. 

O.  W.  Caldwell,  for  plaintiff  below  and  defendant  in 
error : 

The  demurrer  to  the  declaration  is  general  and,  there- 
fore, if  one  cor.nt  is  good,  it  was  proper  to  overrule  the  de- 
murrer. Henderson  v.  Stringer,  6  Gratt.  130 ;  Beckwith 
V.  Mollohan,  2  W.  Va.,  477 ;  8  W.  Va.,  63. 

The  facts  proven  at  the  trial  below  are  not  properly 
certified  and  hence  the  appellate  court  should  not  grant 
a  new  trial.  Dusenberry  v.  Alfred,  5  W.  Va.,  115;  New- 
land  V.  Beard,  et  al,  6  W.  Va.,  110  ;  13  Gratt.,  587 ;  5 
Gratt.,  141 ;  6 Gratt.,  197, 287 ;  Damsv.  Henry,  7  W.  Va., 
715 ;  3  W.  Va.,  386 ;  8  W.  Va.,  259 ;  8  W.  Va.,  584. 
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Where  evidence  is  conflicting  the  jury  alone  can  de-*  jane^Term. 
ciie  as  to  itis  weight.     2  Gratt.,  18.  snyder  itZiT 

The  first  instruction  asked  for  by  defendant  is  on  an  p.,r.A.st  l. 
abstract  question  and  hypothetical,  and  therefore  properly  .**""''*y  ^• 
refused.     10  Gratt.,  236;  9  Pet.,  292,  541;  12  Pet.,  84. 

Instructions  1,  2,  4  and  latter  part  of  3  do  not  so  state 
the  facts  as  to  show  the  relevancy  to  the  issue.  11  Gratt., 
300. 

As  to  the  question  of  negligence  refer  to  :  1  Add. 
on  Torts,  302,  306  and  307;  7  Am.  R.,  69;  6  Am. 
R.,  595,  643;  20  Am.  R.,  356;  10  Am.  R.,  389;  9 
Am.  R.,  63;  19  Am.  R.,  618  ;  Sherman  &  Redfield,  on 
Neg.,  P27,  330,  332  and  333. 

Eugene  Tarr,  for  the  plaintiff  below  and  the  defend- 
ant in  error  : 

The  counts  in  the  declaration  are  properly  joined. 
Chitty  on  PI.,  p.  200,  vol.  1. 

Record  is  informal  and  the  bill  of  exception  not  made 
and  taken  in  conformity  with  thestatutes  of  this  State. 

The  reduction  of  the  jury's  verdict  from  $1,110.00  to 
$l,000,00by  judge  of  the  court  below  is  legal  both  by 
common  and  statute  law.  Broom  &  Had  lev's  Com.,  vol. 
2,  p.  268 ;  Constitution  W.  Va.,  art.  8  sec.  36 ;  Code 
1860,  chap.  16,  §1 ;  Code  1868,  chap.  131,   §15. 

Usage  on  other  railroads  is  not  pertinent  testimony 
nor  conclusive.  Sherman  &  Redfield  on  Negligence,  p. 
12,  13,  n.  2. 

Negligence  is  synonymous  with  carelessness  in  legal 
phraseology.  S.  &  R.  on  Neg.,  p.  9, 12, 13,  citing  n.  2, 
47  Pa.  St.  300. 

Usage  on  other  rail  road  does  not  establish  a  rule  of 
action  or  line  of  conduct.  S.  &  R.  on  Neg.,  12,  13 
siting  n.  2 ;  Philadelphia  &  Reading  R.  R.  Co.  v.  Spearen, 
47  Pa.  St.  300;  Vandeyyools  v.  Hasson,  28  Barb.,  196  ; 
United  States  v.  Tayl(yr,  5  McL.,  242;  Sheffield  v.  Roches- 
ier  Ac.  R.  R.  Co.,  21  Barb.  339 ;  Oarlis  v.  Rochester 
*c.  R.  R.  Co.,  20  Barb.  282 ;   Oalma  (fee.  -B,  -B.   Cb., 
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JunfTerm.    V.  Yarwood,  17  111.  509,519;    Galena  &c,  R.   R.  Co.  V. 
Snyder etir^if I,  22  111.  264,  271  ; 

p.,c.i8t.  L.  Plaintiff  is  not  bound  to  prove  more  than  enough  to 
raise  a  fair  presumption  of  negligence  on  part  of  de- 
fendant and  resulting  in  injury  to  himself.  S.  &  R.,  on 
Neg.,  p.  15  ;  12  Minn.,  357  ;  2  Hurlst,  &  Co.,  722. 

Negligence  or  want  of  care  is  a  question  for  the  jury : 
S.  &  R.,  on  Neg.,  13 ;  14  Conn.,  566  ;  40  Mo.,  151 ;  59 
Pa.  St.,  259  ;  61  Iowa,  58  ;  Toledo  d-c,  R.  R,  Co,  v.  Foster, 
43  111.,  415. 

Contributory  negligence  is  a  question  for  the  jury  and 
not  for  the  court :  S.  &  R.,  p.  31,  37,  404,  405  and  n. ; 
26  Wis.,  223;  47  111.,  497;  51  111.,  78;  47  111.,  505  ;  28 
111.,  9 ;  42  111.,  407  ;  49  N.  Y.,  420 ;  30  Iowa  78  ;  Addi- 
son on  Torts,  vol.  1,  p.  304-5. 

Distance  from  the  place  where  the  fire  originated  does 
not  affect  the  liability  of  railroad  company :  26  Wis., 
223;  98  Mass.,  414;  13  Mete,  99. 

Leaving  land  contiguous  to  railroad  in  its  natural  state, 
or  making  legitimate  use  of  it,  is  not  contributory  neg- 
ligence :     S.  &  R.,  on  Neg.,  400-4-5 ;  20  Am.  R.,  357. 

As  to  bills  of  exception  see  21  Wend.,  509 ;  2  Phil,  on 
Ev.,  1003-4-5;  same  1007,  citing  3  C.  B.  496;  1  Ark. 
R.,  24. 

Raymond,  Judge,  delivered  the  opinion  of  the  Court  : 

This  is  an  action  of  trespass  on  the  case  brought  by 
the  plaintiffs  against  the  defendant  in  the  circuit  court- 
of  the  county  of  Brooke.  The  action  was  commenced 
on  the  31st  day  of  May,  1875,  and  the  declaration  filed 
at  June  rules  of  same  year.  The  declaration  filed  con- 
tains two  counts,  and  the  material  parts  of  each  count 
discussed  before  us  are  as  follows,  viz :  The  plaintifl^ 
in  their  declaration  allege  in  the  first  count  thereof  that 
"on  the  29th  of  October,  1874,  and  before  and  since  that 
time,  they  were  seized  and  possessed  of  a  certain  tract  of 
land  in  said  county  of  Brooke,  in  the  State  of  West 
Virginia,  situate  on  the  waters  of  Harmon's  creek,  con- 
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taining  about  two  hundred  and  forty  acres,  being  the  juni^xerm. 
same  farm  owned  by  David  Snyder,  deceased,  late  of  snyder €i ol 
said  county,  and  known  as  the  Snyder  Mill  property,  p.,  c.&st.L. 
except  that  part  of  said  tract  of  land  which  is  now  j^nd  ^^^ 
has  been  for  a  long  time  owned  by  the  defendant,  con- 
sisting of  a  strip  of  said  land  one  hundred  feet  in  width, 
running  through  said  farm,  and  which  is  used  by  said 
defendant  for  its  railroad,  except  the  ground  on  which 
the  water  grist  mill  stood,  the  said  laud  of  the  plaintiffs 
being  partly  cleared  and  in  a  high  state  of  cultivation, 
and  the  residue  thereof  being  woodland,  with  valuable 
timber  growing  and  being  thereon,  next  prior  to  the 
grievances  hereinafter  named.  And  the  said  defendant 
for  the  last  five  years  and  more  was  and  still  is  possessed 
and  in  the  occupation  of  the  said  stip  of  land  of  one 
hundred  feet  in  width,  running  through  said  land  of 
plaintiffs  as  aforesaid,  on  which  said  land  of  defendant 
it  has  constructed  a  line  of  railroad,  which  it  now  oper- 
ates and  has  operated  for  a  long  time  past,  to-wit:  ior 
more  than  five  years  last  past,  by  continuously  running 
trains  of  cars  over  said  line  of  road,  drawn  by  locomo- 
tives, propelled  by  fire  and  steam,  and  the  said  defendant, 
by  reason  of  the  possession  of  its  said  parcel  of  land, 
and  its  occupation  and  use  for  railroad  purposes  as  afore- 
said, of  right  ought  to  have  prevented  the  diied  grass, 
dried  leaves  and  weeds,  and  other  combustible  matter 
from  being  and  accumulating  on  its  said  line  of  road 
and  its  said  land,  to  prevent  the  ignition  of  said  com- 
bustible matter  by  fire  from  the  locomotives  of  said 
defendant,  used  on  its  said  railroad,  and  the  spread  of 
fire  by  the  ignition  aforesaid  to  and  over  the  said  lands 
of  said  plaintiffs,  and  doing  damage  thereto.  Yet  the 
said  defendant,  well  knowing  the  premises,  but  contriv- 
ing and  wrongfully  and  unjustly  intending  to  injure  and 
aggrieve  the  said  plaintiffs  in  that  behalf  whilst  the  said 
plainti£&and  defendant  were  so  respectively  possessed  of 
their  said  respective  tracts  of  lands  as  aforesaid,  to-wit: 
on  the  29th  day  of  October,  1874,  wrongfully  and  un- 
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junl*Tffm.  justly  suffered  and  permitted  dried  grass,  dried  weeds 
Hujdereiai.  ^^^  dried  leaves,  and  other  combustible  matter  to  be 
r..c.A8t.L.  and  accumulate  on  its  said  land  and  railroad  aforesaid, 
BaUwayO;.  ^^^  thereby  on  the  day  and  year  last  aforesaid  fire  emit- 
ted and  dropped  from  a  locomotive  of  said  defendant  on 
said  land  and  railroad  of  defendant,  ignited  the  said 
dried  grass,  dried  weeds,  dried  leaves  and  other  com- 
bustible matter  aforesaid,  which  caused  a  conflagration 
thereof,  which  said  conflagration  spread  rapidly  to  and 
over  the  said  adjoining  lands  of  said  plaintiffs  to  such 
extent  that  said  conflagration  destroyed  about  two  and 
one-half  miles  of  rail  and  board  fence,  worth  $1,500.00,  and 
growing  timber  and  other  forest  timber,  and  injured  the 
same  to  the  extent  and  value  of  $1200.00,  and  burned 
and  injured  the  pasture  and  growing  wheat  on  said  tract, 
and  rendered  the  same  useless  to  the  amount  of  $300.00, 
&c.     The  damages  are  laid  at  $7,000.00. 

And  the  plaintiffs  in  the  second  count  allege  that  on 
the  10th  day  of  October,  1872,  and  long  before  that  time, 
they  owned  a  water  grist  mill,  with  two  run  of  burs, 
complete  in  ^11  its  buildings  and  machinery,  erected  on 
the  aforesaid  tract  of  land  of  said  plaintiffs,  and  con- 
tigu(ms  to  said  railroad  lands  of  said  defendant  and  of 
the  value  of  $4,000.00.  And  the  said  defendant  was  on 
the  said  10th  day  of  October,  1872,  and  still  is  the  owner 
of  the  aforesaid  strip  of  land,  and  had  at  that  time  and 
has  now  constructed  on  its  said  land  a  line  of  railroad, 
which  trom  then  till  now  it  operated  by  running  trains 
of  cars  over  said  line  of  road,  drawn  by  locomotives, 
propelled  by  fire  and  steam,  and  the  said  defendant  by 
reason  of  its  possession  of  said  tract  of  land,  and  its  oc- 
cupation and  use  thereof  for  railroad  purposes  as  afore- 
said, during  the  time  aforesaid  of  right  ought  to  have 
kept  the  machinery,  fixtures  and  locomotives  on  siid 
railway  in  such  condition  as  to  prevent  the  emission  and 
spread  of  fire  to  adjacent  property  from  its  said  locomo- 
tives in  such  quantity  as  to  ignite  adjacent  property. 
Yet  the  said  defendant  well  knowing  the  premises,  but 


Digitized  by 


Google 


OF   WEST  VIRGINIA.  23 

contriving  and  wrongrfuUv  and  unjustly  intending  to  'n.  .t„„J^?^;^. 
jure  and  aggrieve  the  plaintiffs  in  that  behalf,  while^  the  ^^^^^^  ^  ^ 
said  plaintuls^  and  the  said  defendant  were  so  respective-  p.,  c  ASt.L. 
ly  possessed  of  their  said  property  as  aforesaid,  to- wit:  ^»"^«y^- 
on  the  10th  day  of  October,  1872,  wrongfully,  unjustly 
and  negligently  suffered  and  permitted  fire  to  emit  and 
escape  from  a  locomotive  used  and  operated  by  said  de- 
fendant on  its  said  railroad,  contiguous  and  near  said 
water  grist  mill,  by  which  said  fire,  emitted  as  aforesaid, 
lit  upon  and  was  communicated  to  said  water  grist  mill, 
and  ignited  the  said  mill,  by  which  said  ignition,  said 
mill  was  entirely  consumed  and  destroyed,  whereby  the 
said  plaintiffs  by  reason  of  said  several  grievances  afore- 
said are  greatly  injured,  and  have  sustained  damage  to 
the  amount  ol  $7,000.00  and  hence  they  bring  suit,  &c. 
At  July  rules,  1875,  the  defendant  filed  a  general  de- 
murrer to  the  declaration  and  alse  a  plea  of  not  guilty,  to 
which  the  plaintiffs  then  replied  generally.  At  the 
September  term,  1876,  of  said  circuit  court  the  cause 
was  tried  before  a  jury,  duly  elected,  tried  and  sworn, 
and  the  jury  found  the  issue  for  the  plaintiffs  and  asses- 
sed their  damages  at  $1, 110.0^).  But  it  fully  appears  by 
the  record  that  before  the  case  was  called  for  trial  before 
the  circuit  court,  and  upon  the  consideration  of  the  de- 
murrer to  plaintiffs'  declaration,  "upon  a  doubt  being 
suggested  by  the  court,  the  plaintiffs,  with  leave  of  the 
court,  elected  to  proceed  upon  the  first  count  of  the  dec- 
laration, and  that  alone,  withdrawing  the  second  ;  where- 
nponajury  was  impannelled  and  the  trial  proceeded. 
And  afler  the  plaintiffs  had  read  the  deposition  of  M.  K. 
Morris,  and  was  proceeding  with  the  examination  of  his 
first  witness,  the  court  decided  that  the  different  causes 
of  action  could  properly  be  charg^ed  in  the  same  declara- 
tion, and  that  the  demurrer  should  be  overiniled ;  and, 
thereupon,  the  plaintiffs  offered  to  proceed  upon  both 
counts,  but  the  defendant  objected  on  account  of  the  said 
election  of  the  plaintiffs,  and  the  trial  in  fact  was  had 
upon  the  first  count  of  the  declaration,  and  not  upon  the 
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June*^m.    second.     It  also  appears  that  the  defendant,  upon  the 
Snyder  el  oL   rend! tion  of  the  said  verdict  by  the  jury,  moved  the  court 
p^CAst.  L.  for  a  new  trial.      The  grounds  specified  upon  which  the 
motion  for  a  new  trial  was  grounded  are  the  following, 
viz:  "First — Because  said  verdict  is  contrary   to  law. 
Second — Said  verdict  is  contrary  to  the  evidence,  and  is 
not  sustained  by  sufficient  evidence.    Third — Said  verdict 
is  excessive.      Fourth — Because  the  court  erred  in  its 
refusal  to  charge  the  jury  as  requested  by  the  defendant's 
counsel,  and  also  in  the  charge   as  given.     Fifth — Said 
verdict  was  in  favor  of  the  plaintifts,  when  by  the  law  it 
should  have  been  in  favor  of  the  defendant.^'      On   the 
29th  day  of  December,  1875,  the  circuit  court  made  and 
entered  in  relation  to,  and  upon  the  verdict  of  the  jury, 
this  order :  "This  day  came  again  the  plaintiff,  by  their 
attorneys,  and  the  defendant,  by  its  attorney,  and   the 
motion  of  defendant  made  in  said  case  at  the  last  term 
of  this  court  to  grant  a  new  trial  was  argued  by  counsel. 
And  the  court  being  of  the  opinion  that  the  damages  as- 
sessed by  the  jury  are  in  excess  of  the  damages  sustained 
by  the  plaintifis  by  the  sum  of  Jl  10.00  and  that  the  ver- 
dict is  warranted  in  other  respects,  it  is,  therefore,  accord- 
ingly ordered  that  a  new  trial  of  said  case  be  and  is  here 
allowed,  unless  the  plaintiffi  are  willing  to   accept   the 
sum  of   Jl, 000.00  in  lieu  of  the  verdict  assessed  by   the 
jury  at  the  last  term   of  this   court.     And   the   plain- 
tifis here  in  court,  by  their  attorney,  being  willing  to 
accept  the  said  sum  of  J1,000.00,  in  lieu  of  said  verdict; 
it  is,  therefore,  considered  by  the  court,  that  the  plaintifis 
recover  of   the  defendant  the   sum   of  $1,000.00,    with 
their  costs  in  this  behalf    expended."     The   first   error 
assigned  by  the  defendant  in  its   petition  for   a  writ   ot 
error,  as  having  been  comitted  by  the   circuit   court,  is 
that  "it  was  error  in   the   circuit  court   to  overrule   the 
defendant's  demurrer  to   the  said   declaration.''     It  is 
proper  that  this  assignment  of  error   should   be   consid- 
ered and  determined,  before  considering  the  other  errors 
assigned,  and  I,  therefore,  now  proceed  to  consider  and 
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determine  it.  It  is  settled  with  us,  that  ordinarily 
where  a  declaration  contains  more  than  one  count,  and  Snyder  «caz. 
there  is  simply  a  general  demurrer  to  the  declaration  p.,  c.&st.L. 
filed,  and  not  a  demurer  to  the  declaration,  and  to  each 
count  thereof,  if  there  is  one  good  count  contained  in 
in  the  declaration,  the  demurrer  must  be  overruled.  Th  is 
however,  is  perhaps  not  the  rule  where  there  is  a  mis- 
joinder of  actions.  It  appears  however  that  the  plain- 
tiflfe,  when  the  case  was  called  for  trial,  elected  to  pro- 
ceed upon  the  first  count  of  the  declaration,  and  that 
alone  :  and  withdrew  and  in  effect  entered  a  nolle  prose- 
qui as  to  the  second  count,  and  no  trial  was  had  upon 
the  second  count.  Whether  the  second  count  was  good 
in  law  or  not,  it  is  immaterial  to  consider.  If  the  first 
count  of  the  declaration  is  good,  then  there  was  no 
error  in  the  court,  in  overruling  the  plaintifl^'s  demurrer  to 
the  declaration  in  this  case,  as  I  do  not  think  there  was 
a  misjoinder  of  actions  in  the  declaration,  as  it  was  filed 
and  especially  as  I  now  think,  under  the  circumstances 
the  demurrer  should  not  be  considered  as  applying  to  the 
second  count,  it  having  been  withdrawn  from  the  cause 
without  objection  from  the  defendant,  and  the  first  count 
only  remaining.  Under  this  view,  I  deem  it  unneces- 
sary to  inquire  or  consider  whether  the  second  count  is 
good  or  not.  I  will,  therefore,  determine  as  to  the  suffi- 
ciency of  the  first  count,  in  so  far  as  substantial  defects 
therein  were  suggested  and  discussed  by  the  counsel 
who  appeared  before  us,  others  not  being  brought  to 
the  attention  of  the  Court,  or  discovered  by  it. 

The  first  objection  urged  [to  the  sufficiency  of  the 
declaration,  suggested  by  the  counsel  for  the  defendant, 
is,  that  the  declaration  does  not  show  upon  its  face  any 
legal  cause  of  action  against  the  defendants,  or  in  other 
words  that  the  declaration  does  not  show  an  omission  of 
duty  by  the  defendant,  by  which  the  injury  to  plaintiffs 
property  was  occasioned,  for  which  the  defendant  is 
legally  liable  to  the  plaintiffs  in  damages.  And  second, 
and  last,  that  the  declaration  is  substantially  defective 
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june^rirm.  bccause  it  does  not  aver  that  the  plaintiifs  were  not 
bnyderafcrf.  guilty  ^i  negligence  which  contributed  to  the  burning 
p.,o.A8t.L.  of  their  property,  or  in  the  language  of  the  defendant's 
^^^*  counsel,  that  they  "were  not  guilty  of  contributory 
negligence/'  It  must  be  observed  that  the  count  in  the 
declaration  upon  which  the  trial  was  had  omits  alto- 
gether the  usual  allegation  of  negligence  in  the  use  of 
the  locomotive  of  the  defendant ;  and  in  lieu  thereof, 
and  for  the  purpose  of  showing  an  omission  of  duty  on 
the  part  of  the  defendant,  alleges  that  the  defendant 
"wrongfully  and  unjustly  suffered  and  permitted  dried 
grass,  dried  weeds,  and  dried  leaves,  and  other  combust- 
ible matter  to  be  and  accumulate  on  its  said  land  and 
railroad  aforesaid,  and  thereby  on  the  day  and  year  last 
aforesaid,  fire  emitted  and  dropped  from  a  locomotive  of 
said  defendant  on  said  land  and  railroad  of  defendant, 
ignited  the  said  dried  grass,  dried  weeds,  dried  leaves 
and  other  combustible  matter  aforesaid,  which  caused  a 
conflagration  thereof,  which  said  conflagration  spread 
rapidly  to  and  over  the  said  adjoining  lands  of  said 
plaintiffs  to  such  extent  that  said  conflagration  destroy- 
ed," &c.  The  duty  of  the  defendant  in  this  respect  is 
thus  described,  viz :  "  And  the  said  defendant  by  reason 
of  the  possession  of  said  parcel  of  land,  and  its  occupa- 
tion and  use  for  railroad  purposes  as  aforesaid,  of  right 
ought  to  have  prevented  the  dried  grass,  dried  leaves 
and  weeds,  and  other  combustible  matter  from  being  and 
accumulating  on  its  said  line  of  road,  and  its  said  land, 
to  prevent  the  ignition  of  said  combustible  matter  by 
fire  from  the  locomotives  of  the  defendant,  and  on  its 
said  railroad  and  the  spread  of  fire  by  the  ignition  afore- 
said to  and  over  the  said  lands  of  said  plaintifis,  and 
doing  damage  thereto/'  The  neglect  of  this  duty  is  the 
gravamen  of  the  count  in  the  declaration ;  and  for  the 
purpose  of  testing  its  sufficiency  in  this  respect,  as  well 
as  to  the  failure  ot  the  plaintiffs  to  allege  in  their  declar- 
ation that  they  "were  not  guilty  of  contributory  negli- 
gence/' the  defendant,  it  seems,  demurred  to  the  said 
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count  on  which  the  trial  was  had.  "By  the  cominon  june^Term. 
law  of  England;  one  who  negligently  set  fire  to  any-  suydcr etai. 
thing  on  his  own  land,  was  liable  for  the  destruction  of  p.,  c  ASt.L. 
the  property  of  another  person  to  which  the  fire  ex-  ^^^"""^  ^• 
tended^  without  any  further  fault  on  his  part/'  Sher- 
man &  Redfield  on  Negligence,  3d  ed.,  chapter  20,  sec- 
tion 327,  and  authorities  there  cited  in  Note  1.  In  the 
case  of  Kellogg  v.  The  Chicago  and  Northwestern  Raihooy 
Companyy  26  Wisconsin  R.,  p.  223,  it  was  held  that 
"  where  sparks  from  defendant's  engine  set  fire  to  dry 
grass,  woods  and  bushes,  suffered  to  remain  and  accumu- 
late on  land  used  for  the  railway,  and  the  fire  spreading 
upon  plaintiffs'  lands,  destroyed  his  property,  the  ques- 
tion whether  defendant  was  negligent  in  leaving  its  land 
in  that  condition,  was  properly  lefl  to  the  jury  "  In  this 
ctise  Dixon,  C.  J.,  who  delivered  the  opinion  of  a  major- 
ity of  the  court  at  page  228,  says :  "  All  the  authori- 
ties agree  that  the  presence  of  dry  grass  and  other  in- 
flamable  material  upon  the  way  of  a  railroad,  suffered 
to  remain  there  by  the  company  without  cause,  is  a  fact 
from  which  the  jury  may  find  negligence  against  the 
company."  The  same  Judge  in  the  same  opinion  at 
page  2o3,  also  says  "now  the  case  of  a  railroad  com- 
pany is  like  the  case  of  an  individual.  Both  stand  on 
the  same  footing  with  respect  to  their  rights  and  liabili- 
ties. Both  are  engaged  in  the  pursuit  of  a  lawful  busi- 
ness, and  are  alike  liable  for  damage  or  injury  caused  by 
their  negligence  in  the  prosecution  of  it.  Fire  is  an 
agent  of  an  exceedingly  dangerous  and  unruly  kind, 
and  though  applied  to  a  lawful  purpose,  the  law  requires 
the  utmost  care  in  the  use  of  all  reasonable  and  proper 
means  to  prevent  damage  to  the  property  of  third  per- 
sons. This  obligation  of  care,  the  want  of  which  con- 
stitutes negligence  according  to  the  circumstances,  is  im- 
posed upon  the  party  who  uses  the  fire,  and  not  upon 
those  persons  whose  property  is  exposed  to  danger  by 
reason  of  the  negligence  of  such  party.  In  the  case  of 
Salmon  v.  The  Delaware,  Lackawana  and  Western  MaiU 
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Jane^Tcnn.  ''^^^  Company y  20  American  Reports  S56,  and  9  Vroom. 
Snyder «<a^.  (N.  J.)  5,  it  was  held  that  "a  railroad  company  is 
p., cist. L.  bound  to  keep  its  track  and  contiguous  land  clear  of 
material  likely  to  be  ignited  from  sparks  issuing  from  iu* 
locomotive  properly  constructed  and  driven."  This  case 
was  decided  by  the  Supreme  Court  of  New  Jersey  in 
1875.  Beasely,  C.  J.,  who  delivered  the  opinion  of  the 
court  in  the  case  last  cited  at  pages  357,  358,  American 
Reports,  uses  this  language:  "Such  duty  appears  to 
arise,  by  reasonable  intendment,  out  of  legislative  grant 
to  these  corporations  of  the  franchise  to  run  their  loco- 
motives, in  the  absence  of  chartered  rights,  the  use  of 
such  engines  in  the  usual  way,  traversing  whole  districts, 
and  throwing  cinders  and  particles  of  fire  on  all  sides 
over  the  lands  in  the  vicinity  of  the  road,  would  be,  up- 
on the  ordinary  principles  of  the  law,  undeniable  nui- 
sances. But,  in  view  of  the  necessities  of  our  advanced 
civilization,  the  use  of  such  instruments  has  been  legal- 
ized. In  the  name  of  the  public,  the  landed  proprietor 
has  been  compelled  to  submit  to  annoyance,  and  to  yield 
up  a  portion  of  his  abstract  rights  to  the  convenience  of 
the  community.  But  such  sacrifice,  on  the  part  of  the 
land-owner,  under  the  enlightened  policy  of  this  State 
as  well  as  that  of  all  other  civilized  countries,  has  been 
made  as  light  as  practicable.  If  the  land  of  the  citizen 
has  been  taken  from  him  by  compulsion,  it  has  been  paid 
for ;  and  when  he  has  been  subjected  to  other  loss,  he 
has  received  compensation.  Nor  is  this  all ;  he  has 
another  guaranty  against  oppression,  which  is,  that  the 
privileges  held  by  these  companies  are  all  granted  on 
the  implied  condition  that  they  are  to  be  so  used  as  to 
occasion  no  unnecessary  injury  to  the  citizens.  *  *  * 
That  a  railroad  company  should  be  exonerated  from 
liability  for  fire  unavoidably  caused  by  sparks  from  their 
engine  was  reasonable  enough ;  but  that  such  exoneration 
should  be  given  for  fire  originating  from  combustible 
matter  unnecessarily  being  on  their  own  land,  would 
seem  to  be  a  superfluous  concession,    It  should  never  be 
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forgotten  that  grants  of  this  kind  are  to  be  construed  junJ^TlVm. 
strictly,  and  as  intimated  by  Lord  liangdale  {Colman  v.  snyder etai. 
Ecuftem  Oounties  R,  C,  10  Beav.  1),  as  it  is  the  public  p.,  c.&st.  l. 
interest  to  protect,  as  far  as  possible,  the  rights  of  every  ^^^ 
individual,  such  grants  must  always  be  carefully  looked 
to,  and  must  not  be  extended  further  than  the  Leg- 
islature has  provided,  or  than  is  properly  required  for 
the  purposes  which  it  has  sanctioned.  There  ap- 
pears to  be  no  reason  whatever,  why  to  the  evident 
detriment  of  the  owners  of  lands  along  a  railroad  track, 
a  privelege  should  be  conferred  on  such  company  to  run 
their  locomotives,  surrounded  on  their  own  premises  by 
materials  so  combustible  as  to  be  in  constant  danger  of 
being  fired  by  such  engines  when  running  under  ordinary 
conditions.  This  precise  question  does  not  appear  to 
have  been  very  much  considered  by  the  courts.  There 
are  only  two  English  cases  which  seem  to  touch  directly 
upon  the  subject,  the  first  being  that  of  Vaughan  v,  Taff 
VcUe  Railway  Company,  5  Hurl.  &  Norm.,  679.  In  this 
case  there  were  two  counts  in  the  declaration;  the  first 
count  charging  that  the  fire  was  communicated  directly 
by  sparks  from  the  engine,  the  second  count  averred 
that  the  premises  of  the  defendant  were  out  of  order, 
from  having  been  left  in  a  state  liable  to  combustion  and 
that  thereby  the  fire  complained  of  had  occurred.  In 
the  Exchequer  Chamber,  Chief  Justice  Cockburn,  in  the 
coarse  of  his  remarks,  says :  "As  regards  the  second 
count  if  the  facts  alleged  in  that  count  had  been  estab- 
lished by  the  verdict  of  the  jury,  the  defendants  would 
have  been  liable."  But  the  exigency  didnot  require  the 
point  to  be  decided,  so  that  all  that  can  be  claimed 
from  this  case  is  that  it  contains  this  weighty  expression 
of  opinion  on  the  matter  in  question.  The  other  case 
which  is  clearly  pertinent,  is  that  of  Smith  v.  Ihe  London 
South  Western  Railway  Company,  reported  in  L.  R.,  5 
Com.  Pleas,  89.  The  circumstances  were  that  the  work- 
mien  of  the  company  had  left  for  several  weeks  during 
the  dry  weather,  the  cuttings  ^m  the  grass  and  hedges 
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jun^^^^'rm.  ^long  the  line  of  the  road,  which  taking  fire  from  an 
Snyder (rfoz  engine  properly  constructed  and  driven,  the  sparks  and 
p^,c.dst.  L.  flames  were  carried  over  intervening  lands  to  the  prop- 
erty of  the  plaintiff.  It  thus  appears  that  the  only 
negligence  alleged  was  the  omission  to  keep  the  track 
free  from  inflamable  matter;  and  an  examination  of  this 
report  will  show,  that  neither  the  counsel  of  the  railroad 
company  nor  the  court  suggested  a  doubt  with  respect 
to  the  legal  duty  of  the  company  to  see  that  its  premises 
were  in  such  condition.  The  judgment  in  the  case  was 
in  favor  of  the  plaintiff."  Upon  consideration  of  the 
authorities  which  I  have  cited  and  others  which  were 
cited  by  counsel  in  argument,  it  seems  to  me  upon 
reason  and  principle,  as  well  as  authority  that  the  first 
objection  made  by  the  counsel  for  the  defendant  to  the 
sufficiency  of  the  plaintiffs  declaration  is  not  well  taken. 
Negligence  in  the  plaintiffs  contributing  to  the  loss  is  a 
defense  at  common  law  of  which  the  defendant  may  avail 
himself  the  benefit  of  in  a  proper  case.  It  is  not  neces- 
sary in  a  case  of  the  character  of  this  for  the  plaintiffs  to 
allege  any  matter  or  thing  not  essential  for  him  to  prove 
at  the  trial,  in  order  to  make  apnma  facie  case,  and  I 
apprehend  that  it  cannot  be  successfully  maintain- 
ed that  if  the  plaintiff  proved  his  case  as  stated  in 
in  the  declaration  he  would  not  be  entitled  to  recover, 
unless,  he  also  proved  that  he  had  been  guilty  of  no  neg- 
ligence which  contributed  to  the  injury  complained  of. 
See  the  ca«es  in  26th  Wisconsin,  20th  American  Reports 
and  9th  Vroom.  above  cited.  Hart  v.  Baltimore  & 
Ohio  Railroad  Company,  6  W.  Va.  R.,  336.  For  these 
reason  I  think  the  second  and  last  objection  to  the  suf- 
ficiency of  plaiutifis  declaration  by  defendant^s  counsel 
is  not  well  taken  and  that  the  circuit  court,  did  not  err 
in  sustaining  the  said  count.  It  appears  by  the  record 
in  this  case'  that  the  "defendant  excepted  to  certain  rul- 
ings of  the  Court,  and  tendered  certain  bills  of  excep- 
tion, No.  —  which  are  made  part  of  record.  But  there 
appears  to  be  but  one  bill  of  exception  in  the  record  and 
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in  that  bill  of  exceptions  it  is  stated  and  appears  and  is  jane^Term. 
recited  at  the  end  of  the  evidence  given  before  the  jurj'  snjderetai, 
at  the  trial  as  follows :  "And  no  further  evidence  was  p.^c.&st.  l. 
introduced  by  either  of  the  parties,  whereupon,  the  defend-  ^^^^^  ^^ 
dant's  counsel  asked  the  court  to  charge  the  j  ury  as  follows : 

1st.  Proposition — For  a  railroad  company  to  permit 
grass  and  weeds  to  grow  and  remain  upon  its  right  of 
way,  out  side  of  its  water  table,  and  more  than  four  feet 
from  its  track,  through  a  sparsely  settled  region  of 
ooantry,  and  not  near  valuable  buildings,  when  such 
grass  and  weeds  are  in  such  quantity  and  so  small  in 
growth  that  they  cannot  be  mown,  is  not  negligence ; 
and  that  negligence  is  the  want  of  ordinary  care  in  this 
case,  by  which  is  meant  such  care  as  men  of  ordinary 
care  and  prudence  use  under  like  circumstances. 

2d  Proposition — Unless  the  plaintiflfs'  have  proved  by 
a  preponderance  of  evidence  that  the  defendant  failed  to 
keep  its  ground  at  the  place  where  this  fire  started,  or 
from  where  it  spread  upon  the  plaintiff's  land,  as  free 
from  grass  or  weeds  or  leaves  as  other  railroads  managed 
with  care  and  prudence  are  kept,  then  the  plaintiffs  can- 
not recover  in  this  action,  and  your  verdict  must  be  for 
the  defendant. 

3d  Proposition — The  burden  of  proof  is  on  the  plain- 
tiff, and  before  he  can  recover  in  this  action,  he  must 
satisfy  you  by  a  preponderance  of  evidence  that  the  de- 
fendant was  guilty  of  negligence  in  this  matter  at  issue 
in  this  case,  which  is :  Did  the  defendant,  on  the  29th 
day  of  last  October,  keep  its  railroad  ground,  at  the 
place  where  the  fire  was  on  said  railroad  ground,  as  free 
from  grass,  weeds  and  leaves,  or  either  of  them,  as  men 
of  ordinary  care  and  prudence  do  under  the  same  or  sim- 
ilar circumstances? 

4th  Proposition — If  the  plaintiffs  knew  the  place 
where  this  fire  started,  and  from  whence  it  spread  to 
their  land  was  a  place  where  fire  had  often  caught  from 
sparks  emitted  from  the  defendant's  locomotives  in  their 
ordinary  use  in  passings  and  permitted  grass  and  weeds 
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june^Tenii.    ^  grow  and  remain  upon  their  lands  adjoining  said  place 

snjder  el  ai.   ^  ^^^  same  extent  the  defendant  allowed  grass  and  weeds 

p.,c.  ist.  L.  to  grow  and  remain  upon  its  adjoining  lands,  the  plain- 

RaUw»y  Co.    ^jg^  ^^  guilty  of  Contributor}^  negligence,  and  cannot 

recover  in  this  action. 

5th  Proposition — The  question  whether  the  locomo- 
tive was  in  good  order  or  well  managed  is  not  in  this 
case,  and  you  will,  therefore,  wholly  disregard  all  that 
has  been  heard  or  said  upon  that  subject. 

But  the  Court  refused  to  give  the  first,  second  and 
fourth  instructions  so  asked  by  the  defendant,  and  the 
latter  portion  of  the  third.  To  which  refusal  the  de- 
fendant, by  its  counsel,  then  and  there  excepted. 

And  the  jury  having  brought  in  a   verdict  for  the 

plaintiffs,  the  defendant,  by  its  counsel,  filed  a  motion  to 

•     set  aside  said  verdict  for  the  reasons  in  said  motion  set  forth. 

And  afterwards,  and  before  the  close  of  said  term  of 
court,  said  motion  came  on  to  be  heard,  and  the  court 
overruled  said  motion  after  reducing  the  verdict  as  in 
the  record  set  forth  and  refused  to  set  aside  said  verdict 
so  reduced,  to  which  several  rulings  and  refusal  to  grant 
a  new  trial,  the  defendant  by  its  counsel,  excepted  and 
prayed  the  court  to  sign  and  seal  a  bill  of  exceptions  in 
that  behalf,  and  order  it  to  be  made  a  part  of  the  record 
in  this  case,  which  is  accordingly  done." 

I  am  not  aware  of  any  rule  or  law  that  requires  that  there 
should  be  a  separate  bill  of  exceptions  taken  and  signed  to 
each  ruling  or  opinion  of  the  court  objected  to,  to  entitle 
the  party  excepting  to  an  opinion  or  ruling  to  have  such 
opinion  reviewed  and  considered  by  the  appellate  court. 
It  seems  to  me  that  exceptions  of  a  party  to  opinions  of 
the  court,  though  they  may  be  numerous,  may  safely  and 
with  propriety,  be  incorporated  into  one  bill  of  excep- 
tions .The  bill  of  exceptions  in  this  case,  it  seems  to  me, 
covers  the  refusal  of  the  court  to  give  instructions  asked 
by  the  defendant's  counsel,  and  that  it  was  so  intended 
by  the  circuit  court.  One  of  the  rulings  of  the  court 
was  its  refusal  to  give  all  the  instructions  asked,  and  the 
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bill  of  exceptions  states  the  part  of  the  instructions  the  j^i„i®Tenn. 
court  refused  to  give  to  the  jury,  and  in  eftect  that  to"^^^^^ 
such  refusal,  thedefendant  by  its  counsel,  then  and  there,  p.,c.A8t.L. 
excepted.  I  think,  therefore,  that,  by  the  record,  the  ^^^^y^- 
action  of  the  court  in  refusing  the  instructions  is  proper- 
ly before  us  for  review  and  consideration.  It  is  also 
clear  to  my  mind,  that  the  court  did  not  consider  said 
Instructions  as  being  a  whole,  but  as  several  distinct  in- 
structions asked  from  the  court,  and  the  action  of  the 
court  as  disclosed  by  the  record,  clearly  supports  this 
view.  Entertaining  these  views,  I  will  proceed  to  con- 
sider seriatim  the  several  instructions  refused  by  the 
court.  As  to  the  first  instruction  asked  by  the  defend- 
ant and  refused.  It  appears  by  the  bill  of  exceptions,  that 
one  or  more  of  plaintiff's  witnesses  testified  substantially, 
that  the  fire  complained  of,  commenced  on  the  defendant^s 
land  in  the  dry  grass  which  had  grown  on  the  land  of  the  de 
fendant,  and  within  about  four  feet  of  the  defendant's  road 
bed,  opposite  the  land  of  the  plaintiffs,  in  he  declaration 
mentioned,  and  that  the  fire  caught  in  the  said  dry  grass 
from  the  defendant's  locomotive,  as  it  passed  over  the 
defendant's  railway  track,  and  that  the  fire  so  caused  and 
commenced  in  the  said  grass,  spread  and  was  communi- 
cated from  the  point  where  it  commenced  on  defendant's 
land,  through  and  by  the  dry  grass,  weeds  and  leaves  on 
defendant's  land,  to  the  dry  grass,  weeds  and  leaves  on 
the  land  of  the  plaintiffs,  and  thereby  to  the  woods, 
fencing,  &c.,  of  plaintiffs,  and  destroyed  a  large  amount 
of  fencing,  growing  wheat,  timber  and  grass,  upon  the 
plaintiffs  said  land ;  and  that  said  dry  grass  was  about 
eight  inches  high  when  the  fire  caught ;  that  the  weather 
at  the  time  of  said  fire,  and  for  some  time  before,  had 
been  very  dry,  and  had  dried  the  grass  there  growing, 
and  that  the  day  the  fire  caught  was  quite  windy,  and  the 
fire  spread  with  great  rapidity ;  and  that  the  defendant 
had  not  mown  or  touched  the  grass  which  grew  at  the 
place  where  said  fire  caught,  during  the  summer,  or  afler 
the  summer  and  before  the  fire.  Some  of  the  defend^ 
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june^Term.  ^^^'^  witnesses  testified  that  there  was  very  little  grass 
Snyder -«/fli.  ^^  ^^^  about  the  pkce  the  said  fire  caught,  and  through 
p.,  c.&st  L.  which  it  burnt,  and  what  there  was,  was  very  short,  and 
Rauwayco.    ^^^^  ^  j^j^j  ^^  £^^  ^^  povcrty  grass — ^had  dried  out — and 

could  not  be  mown,  and  that  there  were  no  weeds  or 
leaves.     It  may  be  remarked  that  there  was  no  evidence 
before  the  jury  tending  to  show  that  the  neighborhood  or 
point  at  which  the  fire  caught  on  the  defendant's  land, 
was  sparsely  settled,  and  that  no  valuable  buildings  were 
near.     This  instruction  was  asked  as  a  whole,  and  the 
courb  might  properly  have  refused  to  give  the  instruc- 
tion, for  the  reason  that  it  assumes  on  its  face  a  fact  as 
being  proved  as  to  which  there  was  no  evidence  before 
the  jury.     It  also  asks  the  court  to  say  to  the  jury  in 
effect  that  the  permission  by  the  defendant  of  a  certain 
state  of  facts  stated  in  the  instructions,  did  not  constitute 
negligence  in  the  defendant.     As  to  the  heighth,  quan- 
tity, and  character  of  the  grass  and  weeds  grown  at  the 
point  where  the  fire  originated,  and  in  which  the  fire 
commenced,  there  is  a  conflict  between  the  evidence  of 
the  plaintifls  and  defendant.     But  there  is  no  conflict 
in  the  evidence  as  to  the  fact  that  the  fire  commenced  in 
the  dry  grass  on  the  defendant's  land,  about  four  feet 
from  its   road    bed.      Generally   what   particular  facts 
constitute    negligence,  is    a    question   of   fact   for   the 
determination  of  the  jury  from  all  the  evidence  before 
them  bearing  upon  the  subject,  according  to  their  judg- 
ment rather  than  a  question  of  law  for  the  determination 
of  the  court.     In  this   case  the  question  of   negligence 
is  one  of  fact  for  the  consideration  of  the  jury.  The  most 
the  court  can  do  ordinarily  in  cases  of  this  character  where 
there  is  a  contrariety  of  evidence,''and  the  question  of 
care  or  negligence  depends  upon  consideration  of  a  va- 
riety of  circumstances,  is  to  define  the  degree  of  care  and 
caution  required, ^and  leave  to  the  practical  judgment  and 
discretion  of  the  jury  the  work  of  comparing  the  acts 
and  conduct  of  the  party  or  parties  concerned  with  the 
duties  required  of  them  under  such  circumstances.  There 
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may  be  some  cases  where  the  question  of  uegligence  may   junrTeVm. 
be  properly  one  of  law  for  the  court ;  but  such  cases  al- "  snyaereiaL 
ways  present  sorae  prominent  act,  not  dependent  upon  p.,  c/Iist.  l. 
surrounding  circumstiinces  for  its  quality,  and  in  regard    ^**^*y^- 
to  the  effect  and  character  of  which  no  room  is  left  for 
ordinary  minds  to  differ.     The  Baltimore  &  Ohio  R.  R. 
Co.  V.  FUzpatrick,  by  (fee,  35  Md.  R.,  32,44.    Negligence 
is  a  relative  term,  and  is  very  much  dependant  upon  the 
particular  facts  and  circumstances  of  each  case  that  oc- 
curs.    What  may  be  ordinary  or  reasonable  care  in  one 
state  of  the  case,  may  be  gross  negligence  in  another. 

It  is  not  proper  to  separate  a  few  facts  from  their  con- 
nection with  others  and  make  them  the  basis  of  an  instruc- 
tion of  the  character  of  the  one  under  consideration. 
Such  a  course  would  tend  to  mislead  the  jury  ;  and  if  the 
practice  were  sanctioned,  each  separate  fact  might  be 
made  the  basis  of  a  similar  instruction.  See  B.  &  0.  iJ. 
R.  Co,  V,  Bolder,  28  Md.  R.,  586.  While  the  court  has 
the  power  to  set  aside  the  verdict  of  a  jury  and  grant  a 
new  trial  in  proper  cases,  still  it  is  not  proper  for  the 
court  to  derogate  from  the  proper  province  of  thejury,  and 
in  this  particular  case  if  the  court  had  given  said  first 
instruction  as  asked  by  the  defendant's  counsel  it  is  clear 
to  my  mind  it  would  have,  without  justification  or  au- 
thority, assumed  unto  itself  the  proper  province  of  the 
jury.  For  these  reasons,  and  others  unnecessary  to  re- 
fer to,  the  circuit  court  did  not  err  in  refusing  to  give  to 
the  jury  the  first  instruction  asked  by  the  defendant's 
counsel. 

As  to  the  second  instruction  asked  by  the  defendant's 
counsel.  It  is  clear  to  my  mind  that  the  circuit  court 
did  not  err  in  refusing  to  give  this  instruction.  'J'he 
standard  by  which  the  defendant's  conduct  was  to  be 
measured,  was  not  the  conduct  of  other  railroads,  cer- 
tainly not  their  usual  conduct.  Because  if  that  were  so, 
the  measure  of  protection  to  which  land  owners  are  or 
would  be  entitled,  might  and  would  be  the  custom  of 
railroads  established  and  practiced  among  themselves  for 


Digitized  by 


Google 


36  SUPREME  C50URT  OP   APPEALS 

june^Term.    ^^eir  benefit,  however  unjust  and  injurious  to  the  prop- 
snjderHoL   ^^Y  ^^  others,  instead  of  the  law.     Again,  the  degree  of 
p.,c.  ASt.L.  care  which  the  law  requires  in  order  to  guard  against  in- 
*  ^'^    '   jury  to   others,  varies  greatly  according  to  the  circum- 
stances  of  the    case.     When   the   fire  occurred,  which 
('aused  the  injury  and  destruction  of  the  property  of  the 
plaintiffs  mentioned  in  this  cause,  it  was  a  very  dry  time, 
and  there  was  much  wind.  At  such  time  greater  vigilance 
was  demanded  from  the  defendant  than  might  ordinarily 
have  been  required.      Grand  Trunk   R.  R,  Co,  v.  Ri^ch- 
ardMon  ei  al.  1  Otto.  U.  S.  R.  pp.  464,  469,  470. 

As  to  the  I'efusal  of  the  court  to  give  the  latter  clause 
of  the  third  instruction  asked  by  the  defendant's  coun- 
sel. The  clause  of  this  instruction  which  the  court  re- 
fused to  give  to  the  jury  is  as  follows,  *^  which  is  :  Did 
the  defendant,  on  the  29th  day  of  last  October,  keep  its 
railroad  ground,  at  the  place  where  the  fire  was  on  said 
railroad  ground  as  free  from  grass,  weeds  and  leaves,  or 
either  of  them,  as  men  of  ordinary  care  and  prudence  do 
under  the  same  or  similar  circumstances."  The  declara- 
tion alleges  that  the  fire  occurred  on  the  29th  day  of 
October,  prior  to  the  trial. 
•  The  third  instruction  aforesaid  is  intended  to  inform 

the  jury  of  the  meaning  of  the  issue  they  were  sworn  to 
try  so  far  as  the  issue  involved  negligence  on  the 
part  of  the  defendant,  and  an  instruction  of  this  charac- 
ter if  given  should  propound  and  declare  the  isvsue  in 
such  language  and  so  fully  as  not  to  tend  to  confuse  or 
mislead  the  minds  of  the  jury  ;  but  on  the  contrary 
thereof,  to  communicate  to  the  jury  a  fair  understand- 
ing of  what  is  involved  in  the  issue  in  respect  to  negli- 
gL'Uce  on  the  part  ol  the  defendant  in  the  case.  Upon 
consideration  of  the  subject  it  seems  to  me  that  the  latter 
clause  of  said  third  instruction  ought  not  to  have  been 
given.  It  is  clear  to  my  mind  that  it  is  not  sufficiently 
full  and  explicit,  that  if  given  as  asked  it  might  and 
probably  would  have  mislead  the  jury.  It  seems  to  me 
that  the  true  question  involved  in  the  issue  touching  the 
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matter  of  negligence  on  the  part  of  the  defendant  to  be    juoi^Term. 

determined  by  the  jury  vfsxA^fram  the  evidence  and  all  the    .snyder  et  ai. 

i-ircuvuftanvea  and  nuir^undings,  including  the  dryne^a  of  p.,  c.  \  8t.  l. 

the  tifae,  did  the  defendant  pet'mit  such  an  accwnulation  of 

ffraftSy  weeds  or  leaven  of  a  combustible  nature  imthin  iis 

right  of  way  at  the  jjoint  where  said  fire  occurred,  exposed 

to  ignition  by  the  engines,  as  would    not  be  peiiniUed  or 

done  by  a  cautious  and  prudent  man  upon  his  oicn  premises 

if  exposed  to  the  same  hazard  from  fire,  as  the  accumula- 

dtm  of  the  dry  grass,  we^eds  or  leaves  upon  the  said  right 

of  way  of  the  defendant,     Kesee  v.  The  Chicago  and  N> 

W.  R.  R.  Co.,  30th  Iowa  R.,  78 ;  6  American  R.,  643 

and  opinion  of  Cole,  Chief  Justice,  645.     It  seems  to 

me  also  that  the  words  "or  either  of  them"  contained 

in    the    latter  clause   of  said  third  instruction  are    not 

proper  and  are  out  of  place  in  the  connection  in  which 

they  are  used. 

As  to  the  fourth  instruction  asked  by  the  defendant 
and  refused  by  the  court.  In  the  case  of  Kellogg  v.  The 
C.  &  N.  JB.  R.  Co,,  26th  Wisconsin,  it  was  held,  and  as 
I  think  justly  and  properly,  that  ^*it  was  error  as  against 
defendant,  to  submit  to  the  jury  the  question  whether 
plaintiffs  was  also  negligent  in  permitting  dry  stubble 
and  grass  to  remain  on  his  land,  and  in  not  having 
plowed  a  sufficient  strip  adjoining  the  railway  to  pre- 
vent the  spread  of  fire.  Persons  occupying  farms 
along  railroads  are  entitled  to  cultivate  and  use  them  in 
the  manner  customary  among  farmers,  and  may  recover 
for  damages  by  fire  resulting  from  the  negligence  of  the 
railway  company,  although  they  have  not  plowed  up 
the  stubble,  or  taken  other  like  unusual  means  t.o  guard 
against  such  negligence.  Negligence  of  the  plaintiffs 
in  such  cases  which  precludes  a  recovery,  is  when  in  the 
presence  of  a  seen  danger  (as  when  the  fire  has  been  set) 
he  omits  to  do  what  prudence  requires  to  be  done  un- 
der thd  circumstances  for  the  protection  of  his  property, 
or  does  some  act  inconsistent  with  its  preservation. 
Where  the  danger  is  not  seen,  but  anticipated  merely,  or 
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june^Tcrm.  <Jependant  on  future  events  (such  as  the  future  continu- 
snyder  et  ai.  ^"^^  ^^  defendant's  negligenqe)  plaintiff  is  not  bound  to 
guard  against  it  by  refraining  from  his  usual  course  (be- 
ing otherwise  a  prudent  one)  in  the  management  of  his 
property  and  business.  In  the  exercise  of  his  lawful 
rights  every  person  has  a  right  to  presume  that  every 
other  will  perform  his  duty  and  obey  the  law,  and  it  is 
not  negligence  for  him  to  assume  that  he  is  not  exposed 
to  a  danger  which  can  only  come  to  him  through  a  dis^ 
regard  of  law  on  the  part  of  some  other  person.  The 
maxim,  causa  proxiina  non-remota  spectatur,  is  not  con- 
trolled by  time  or  distance,  nor  by  the  succession  of 
events.  An  efficient,  adequate  cause  being  found,  must 
be  deemed  to  be  the  true  cause,  unless  some  other  cause 
not  incidental  to  it,  but  independent  of  it,  is  shown  to 
have  intervened  between  it  and  the  result.  The  maxim 
includes  liability  for  all  actual  injuries  which  were  the 
natural  and  probable  result  of  the  wrongful  act  or  omis- 
sion complained  of  ;  or  more  likely  to  ensue  from  it 
under  ordinary  circumstances."  In  this  case,  Dixon, 
Chief  Justice,  delivered  the  opinion  of  a  majority  of 
the  court,  aixl  I  refer  to  it  as  being  an  able  and  interest- 
ing opinion  in  support  of  the  propositions  above  stated. 
See  alsoj  Cook  v.  Champlain  Transportation  Company^  1 
Denio,  91  ;  Vaughan  v.  TaJ^  Vah  Railway  Company y  3 
Hurl.  &  Nor.,  743  ]  Same  v.  Same,  5  id.,  679 ;  Martin  v. 
Western  Union  Railroad  Company^  23  Wis.,  437 ;  Piggot 
v.  Eastern  Counties  Railroad  Company ^  64  E.  C.  L.,  228 ; 
Smith  v.  London  &  Southwestern  Railroad  Company^ 
Law  Reports,  5  C.  P.,  98  ;  Vaughan  v.  Menlove,  7  C.  & 
P.,  526  (32  E.  C.  L.  613);  Herve-y  v.  Nourse,  64  Me,, 
256  ;  Tarbei'ville  v.  Stampe,  1  Ld.  Kaym.,  264  ;  S.  C.  1 
Salk,,  13  ;  Pontam  v.  Ishamy  id.,  19 ;  Field  v.  N.  Y.  C. 
R,  jB.,  32  N.  Y.  339  ;  Batchelder  v.  Heagen,  18  Me.  32 ; 
Barnard  v.  Poor,  21  Pick.,  378 ;  Fero  Buffalo  &  State 
Line  R,  JR.  Co.,  22  N.  Y.  2o9  ;  Fremantlev,  The  London 
&  NoHhwestei-a  R.  R.  Co.,  100  E.  C.  L.  88  ;  Hart  v. 
Western  Railroad  Co.,  13   Met.    99  ;  IngersoU  v.  Stock- 
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bridge  &  PiUsJield  R.  R,    Co.,   8  Allen,  438  ;  Perley  v.    j^^J^y^,^ 
Ecustem  Rvilroad  Co,y  98  Mass.  414  ;  Hockset  v.   Concord    an^^er  etai. 
Railroad,  38  N,  H.  242 j  'Mcready  V.   Railroad     Co.,  2  p.,c.ist.L. 
Stobh.  Law  R.  35t)  ;   Cleaveland  v.   Grand  Trunk  Rail-    ^^^^y^' 
way   Co.,  42  Vt,   449  ;  1   Bl.   Com.,   131 ;  Com.,  Dig. 
Action    for   Negligence  (A.    6);    Salmon  v.    Delaware, 
Lackawanna  &  Westom  Railroad  Co.,  9  Vroom.  5  ;  20 
American  Reports  356.     These  cases  are  cited  in  support 
of  the  proposition  decided  in  the  case  in  26  Wis.  above 
referred  to,  in  relation  to  contributory  negligence.     In 
the  case  in  26  Wis.,  Chief  Justice  Dixon  says,  at  pages 
233,  234  and  235 — "Third  persons  are   merely   passive, 
and  have  the  right  to    remain    so,    using   and   enjoying 
their  own  property  as  they  will,  so  far  as  responsibility 
for   the    negligence   of   the    party  setting   the   unruly 
and    destuctive    agent    in    motion    is    concerned.      If 
he    is   negligent    and  damage    ensues,  it    is    his    fault 
and     cannot     be    theirs,     unless    they     contribute    to 
it  by  some  unlawful  or  improper  act.     But,  the  use  of 
their  own  property  as  best  suits  their  own  convenience 
and  purposes,  or  as  other  people  use  theirs,  is  not  unlaw- 
ful or  improper.      It  is  perfectly  lawful  and  proper,  and 
no  blame  can  attach  to  them.      He  cannot,  by  his  negli- 
gence, deprive  them  of  such  use,  or  say  to  them  "  do 
this  or  that  with  your  property,  or  I  will  destroy  it  by 
the  negligent  and  improper  use  of  my  fire."     The  fault, 
therefore,  in  both  a  legal  and  moral  point  of  view,  is 
with  him,  and  it  would  be  something  strange  should  the 
law  visit  all  the  consequences  of  it  upon  them.     The  law 
does  not  do  so,  and  it  is  an  utter  perversion  of  the  max- 
im, »ic  utere  tuo,  Ac,  thus  to  apply  it  to  the  persons 
whose  property   is   so  destroyed   by  the   negligence  ol 
another.     It  is  changing  it  trom  "so  use  your  own  as  not  to 
to  injure  another's  property,"  to  "so  use  your  own  that 
another  shall  not  injure  your  property,"  by  his  carelessness 
and  negligence.  It  would  be  a  very  great  burden  to  lay  upon 
all  the  farmers  and  proprietors  of  lands  along  our  exten- 
sive lines  of  railway,  were  it  to  be  held  that  they  are  bound 


Digitized  by 


Google 


40  SUPREME  0OT7BT  OF  APPEAUB 

jim"Slrm.    *^  guard  against  the  negligence  of  the  companies  in  this 
Snyder  «<  a/.   ^^7 — ^^^^  ^^^  ^^^  imposcs  this  duty  upon  them.      Al- 
p.,c.ist.L.  ways  burdensome  and  difficulty  it  would,  in   numerous 
iwiway  Co.    instances  be  attended  with  great  expense  and  trouble. 
Changes  would  have  to  be  made  in  the  use  and  occupa- 
tion, and  sometimes  the  use  abandoned,  or  at  least  all 
profitable  use.      Houses  and  buildings  would  have  to  be 
removed,  and  valuable  timber  cut  down  and  destroyed. 
These  are  in  general  very  combustible,  especially  at  par- 
ticular seasons  of  the  year.     The  presence  of  these  along 
or  near  the  line  of  the  railroad  would  be  negligence  in 
the  farmer  or  proprietor.     In  the  event  of  their  destruc- 
tion  by  the  negligence    of  the  company,  he  would  be 
remediless.     He  must  remove  them,  therefore,  lor  his 
own  safety.      His  only   security  consists  in  that.       He 
must  remove  everything  combustible  from  his  own  land 
in  order  that  the  company  may  leave  all  things  combus- 
tible on  its  land  and  exposed   without  fear  of  loss  or 
danger  to  the  company  from  being  ignited  at  any  mo- 
ment by  the  fires  from  its  own  engine.      If  this  duty  is 
imposed  upon  the  farmers  and  other  proprietors  of  ad- 
joining lands,  why  not  require  them  to  go  at  once  to  the 
railroad  and  remove  the  dry  grass  and  other  inflamable 
material  there  ?     There  is  the  origin  of  the  mischief, 
and  there  the  place  to  provide  securities  against  it.     It 
is  vastly  easier,  by  a  few  slight  measures  and  a  little  pre- 
caution, to  prevent  the  conflagration  in  the  first  place 
than  to  stay  its  ravages  when  it  has  once  begun."      I  am 
fully  aware  that  there  are  decisions  by  several  Supreme 
Courts  of  States  of  the  Union  contrary  to  the  principles 
so  ably  argued  and  expounded  by  Chief  Justice  Dixon.  I 
have  examined  several  of  these  cases  and   considered 
them,  and  given  them  such  weight,  as  they  are  entitled  to 
and  after  so  doing,  I  feel  convinced  and  satisfied  in  my 
judgment  and  conscience  that  the  principles  settled  in 
the  said  case  in  26th   Wisconsin  Reports  and  the  case 
cited  in  9th  Vroom.,  5,  and  20th  American  R.,   356, 
touching  the   question  of  contributory    negligence  are 
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juet  and  correct.  In  the  said  case  in  9th  Vroom.,  and  jmie^iinn. 
20th  American  R.,it  was  held  that,  "a  person  owning  snyder^^at 
land  contiguous  to  a  railroad  is  not  obliged  to  keep  the  p.,c.  Ast.  l. 
leaves  falling  from  his  trees  from  being  carried  by  the 
wind  to  such  railroad ;  nor  to  keep  his  lands  clear  of 
leaves  and  combuslible  matter,  nor  on  failure  to  perform 
such  acts  does  he  become  contributory  to  the  produc- 
tion of  a  fire  originating  in  the  carelessness,  on  its  own 
land  of  a  railroad  company/'  If  the  place  where  this  fire 
started  and  from  whence  it  spread  was  a  place  where 
fire  had  often  caught  from  sparks  emitted  from  the  de- 
fendant's locomotives  in  their  ordinary  use  in  running,  it 
tends  to  show  a  negligent  habit  on  the  part  of  the  de- 
fendant in  suffering  combustible  material  to  accumulate 
on  its  land  at  that  place  instead  of  amounting  to  a  reason 
why  the  plaintifis  should  not  recover  although  the 
plaintiff  knew  of  such  fires.  G.  T.  R.  R.  Co,  v.  Richards 
ncn  et  aL,  1st  Otto's  U.  S.  Reports,  454.  Upon  the 
whole  I  am  of  opinion  that  the  circuit  court  did  not  err 
in  refusing  to  give  said  fourth  instruction  asked  by  the 
defendant's  counsel.  It  does  not  aflBrmatively  appear  by 
the  record,  what,  if  any  instructions  the  court  did  give  to 
the  jury,  and  if  the  court  did  give  any  instructions  to 
the  jury  to  which  the  defendant's  counsel  objected  the 
instruction  as  given  by  the  court  should  have  been  pro- 
perly excepted  to  by  the  defendant's  counsel,  and  the  ex- 
ception made  a  part  of  the  record  in  the  usual  way.  In 
this  case  the  evidence  adduced  by  the  plaintiffs  and  de- 
fendant before  the  jury  at  the  trial  is  certified  by  the 
court  and  not  the  fact  proven,  for  the  reasons  doubtless 
that  the  evidence  of  witnesses  of  plaintiffs  and  defendant 
in  some  material  particulars  was  conflicting,  and  in  deter- 
mining whether  the  court  below  erred  in  overruling  the 
motion  of  the  defendant  for  a  new  trial,  this  Court  as  a 
general  rule  excludes  from  its  consideration,  so  much  of 
the  parol  evidence  of  the  party  asking  a  new  trial,  as 
is  materially  in  conflict  with  the  evidence  oi  the  other 
party.     I  see  no  reason  why  this  rule  should  not  be  ap- 
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june'Term.    P^^^^  ^^  ^^^^  c^Lse,  as  is  generally  done  in  this  State  and 

snjAnttai   Virginia,  as  this  Court  has  heretotore  more  than  once 

p.,c.A8t.L.  determined.     Applying  this  rule  to  the  evidence  of  the 

Baiiway  Co.    p^^j^j^g  jjj  ^j^jg  causc,  it  secms  to  me  there  was  evidence 

before  the  jury  tending  to  prove  that  the   said  fire   was 

caused  by  the   negligence  of  the   defendant,   as  in  the 

declaration  complained,  and  that  the  verdict  of  the  jury 

was  authorized  by  evidence  before  them,  and  that  the 

court  did  not  err  in  refusing  to  set  aside  the  verdict  of 

the  jury  as  rendered  by  the  court,  upon  the  ground  that 

it  was  contrary  to  the  law  and  evidence  ;  nor  upon  the 

ground  that  it  was  excessive ;  nor  upon  any  other  ground 

discovered  by   the  record,  to   which   my   attention   has 

been  directed. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  the  county  of  Brooke,  rendered  in  this  cause 
on  the  29th  day  of  December,  1875,  must  be  affirmed 
and  the  defendants  in  error  recover  against  the  plaintiff 
in  error,  their  costs  in  this  Court  in  this  cause  expended, 
and  damages  according  to  law. 

Judgment  Affirmed. 
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Zan£  v.  Sawtell.  et  al.  I  H    <J 

(Absent,  Johnson,  Judge). 
Decided  July  7,  1877. 


Hosband'and  wife  convey  land  to  a  trustee  in  trust  to  sell  the- 
aame  and  pay  to  the  husband  out  of  the  purchase  money  a 
certain  sum  and  pay  the  balance  of  the  purchase  money  to 
the  wife  as  her  separate  property.    Held  : 

I.  This  is  a  conversion  of  the  land  into  personalty. 

II.  A  subsequent  conveyance  by  the  husband  of  all  his  right, 
title  and  interest  in  and  to  this  land  is  valid  to  convey  his 
right  to  so  much  of  the  purchase  money  of  this  land,  when 
it  shall  be  sold  by  the  trustee,  as  by  the  fiist  deed  the 
husband  was  entitled  to. 

An  appeal  from,  and  supersedeas  to,  a  deci'ee  of  the  cir- 
cuit court  of  Ohio  county,  pronounced  on  the  7th  day  of 
February,  1876,  in  a  cause  in  chancery  then  pending  in 
said  court,  in  which  James  W.  Zane,  was  plaintiff,  and 
Gilbert  G.  Sawtell  and  Platoff  B.  Zane  were  defendants. 

The  appeal  was  allowed  upon  the  petition  of  the  plain- 
tiff, James  W.  Zane. 

Hon.  Thayer  Melvin,  Judge  of  the  first  judicial  cir- 
cuit, rendered  the  decree  appealed  Irom. 

Gb££»,  President,  who  delivered  the  opinion  of  the 
Court,  furnishes  the  following  statement  of  the  case : 

The  plaintiff,  James  W.  Zane,  filed  his  bill  at  the 
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June  T<inn.    August  Fulcti,  1875,  ill  which  he  states  that  on  January  17, 
zane        1861,  he  and  his  wife,  Caroline  V.  Zane,  conveyed  to  her 

sawteii«rai.  brother,  Theodore  Fink,  some  fourteen  or  fifteen  acres 
of  land  on  Wheeling  Island^ which  belonged  to  the  plain- 
tiflF,  and  also  his  personal  property,  and  by  the  terms  of 
this  deed,  as  a  part  of  the  consideration  therefor,  the 
grantee  was  to  pay  off  certain  debt«  of  the  plaintiff,  ex- 
ceeding $4,000.00,  in  amount.  The  consideration  for  this 
deed  was  stated  on  the  face  of  the  deed  as  $4,000.00. 
The  plaintiff  alleged  that  though  this  deed  was,  on 
its  face,  an  absolui^  deed,  it  was  in  reality  intended 
as  a  deed  of  trust  to  secure  these  debts  only,  and  that 
the  grantee  paid  no  consideration  for  this  land  or  per- 
sonal property,  the  property  being  worth  $25,000.00, 
and  remaining  in  the  possession  of  the  plaintiff. 

On  April  18,  1865,  this  trustee,  Theodore  Fink,  and 
his  wife,  with  assent  of  the  plaintiff  and  his  wife,  con- 
veyed this  real  estate  to  his  father,  John  Fink,  who  by 
the  terms  of  the  deed  was  to  pay  off  plaintiff 's  aforesaid 
debts,  This  deed,  though  absolute  on  its  face,  was  under- 
stood to  be  a  deed  of  trust  to  secure  the  payment  of 
these  debts.  But  on  March  12,  1872,  John  Fiuk  and 
his  wife,  pretending  to  own  this  property,  in  considera- 
tion of  love  and  affection  to  their  daughter,  the  plaintiff 's 
wife,  conveyed  eight  acres  of  said  land^to  her.  In  1873 
the  plaintiff  brought  a  suit  in  the  circuit  court  of  Ohio 
county  to  have  the  trusts  which  really  attached  to  said 
land,  declared  and  executed,  and  after  the  payment  of 
plaintiff's  said  debts,  to  have  the  residue  of  said  real 
estate  put  under  his  control,  which  suit  is  still  pending. 
These  eight  acres  of  land  were  worth  then  $50,000.00. 

This  suit  progressed  slowly,  and  on  April  14,  1874, 
the  plaintiff  and  his  wife  made  an  agreement  with  refer- 
ence to  about  five  acres  of  this  land,  being  certain  lots 
not  exceeding  twenty-one,  and  the  plaintiff  and  his  wife 
that  day  conveyed  them  to  her  brother,  Theodore  Fink, 
as  trustee,  upon  trust  that  he  should  sell  and  dis- 
pose of  them  as  occasion  should  offer,   and    when   he 
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should  sell  any  one  of  these  lots,  he  should 'pay  the  .luni^Tonn. 
plaintiff  out  of  the  first  money,  $100.00,  and  the  ^^^ 
remainder  of  the  purchase  money,  less  the  reason-  siwteii  r/ ai. 
able  commissions  of  the  trustee,  he  should  pay  to 
the  plaintiff's  wife  as  her  separate  property.  And 
by  the  terras  of  this  deed  this  assignment  was  to  have 
no  influence  on  the  remainder  of  the  property  then  in 
litigation  between  the  plaintiff" and  his  wife.  .  This  prop- 
erty was  worth  ?  15,000.00.  Nine  days  .afterwards  the 
plaintiff  for  a  valuable  consideration  conveyed  to  Gilbert 
G.  Sawtell,  with  special  warranty  of  title  "all  the  right, 
title  and  interest  of  the  plaintiff^  in  and  to  all  the  prop- 
erty conveyed  by  the  plaintiff  and  his  wife,  to  Theodore 
Fink,  by  said  deed  of  January  17, 1861,  excepting  the  per- 
sonal property  named  in  the  deed,  this  deed  was  dated 
April  23,  1874,  all  of  these  deeds  were  promptly  re- 
corded. Theodore  Fink  having  died,  the  plaintiff'^s  son, 
Platoff  B.  Zane,  was  appointed  trustee  in  his  stead,  in  the 
deed  of  April  14,  1874.  And  as  such  trustee  he  sold 
two  of  the  twenty-one  lots  named  in  this  deed  and  re- 
ceived more  than  $200.00  of  the  purchase  money,  biit 
refused  to  pay  it  over  to  the  plaintiff  as  provided  for  in 
this  deed,  because  Gilbert  G.  Sawtell,  claimed  that  under 
the  deed  to  him  by  the  plaintiff*,  of  date  April  23,  1874, 
he  was  entitled  to  receive  this  $200.00.  And  the  bill 
asks  that  Platoff  B.  Zane,  the  trustee,  be  required  to  pay 
this  $200.00,  to  the  plaintiff  and  also  $100.00,  on  every 
lot  he  should  thereafter  sell,  that  SawtelPs  claim  be  de- 
clared unwarrantable  and  of  no  effect  both  with  reference 
to  the  $200.00  as  also  in  reference  to  any  of  the  purchase 
money  of  lots  that  might  afterwards  be  sold  by  Platoff" 
B.  Zane,  the  trustee,  and  for  general  relief. 

In  October,  1875,  the  trustee,  Platoff  B.  Zane,  filed  his 
answer  admitting  the  sale  of  the  two  lots  before  the 
institntion  of  the  suit  and  eleven  lots  since  and  stating 
that  he  had  deposited  with  the  general  receiver  of  the 
court  $1,300.00  of  the  purchase  money.  On  January . 
6,  1876,  Sawtell  filed  a   general  demurrer   to  the    bill 
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jane^Srm.  claiming*  that  the  deed  made  by  the  phiintiflf  to  him  passed 
ziiM        *'^^  ^^^  ^^^  plaintiff's  claim  of  ^100.00  on  each  lot  sold  by 

Sawteiirfo/.  ^^^^  trustee  and  plaintiff  joined  in  the  demurrer.  On 
February  7,  1876,  the  court  by  its  decree  sustained  this 
demurrer  and  the  plaintiff  not  desiring  to  amend  his  bill 
the  court  dismissed  the  bill  and  decreed  that  the  plaintiff 
pay  to  the  defendant  Sawtell  his  costs.  And  from  this 
decree  the  plaintiff  appealed. 

Henry  M.  Russelly  for  appellants  : 

1st.  The  deed  of  April  14,  1874,  worked  an  equitable 
conversion  of  the  property  named  therein  into  person- 
alty, and  left  in  J.  "VV.  Zane  no  e^state  in  the  land  which 
the  deed  of  April  23, 1874,  could  operate  on.  Ilarcum's 
adm^r  v.  Htidnall,  14  Gratt.,  369;  Washington's  ex'or  v. 
Abraham,  6  Gratt.,  66 ;  BelUs  admW  v.  Humphrey^  8 
W.  Va.,  1 ;  Tazewell  v.  Smith's  adm'r,  1  Rand.,  313 ;  PraU 
V.  Taliaferro,  3  Leigh,  419. 

The  rule  stated  in  U.  S.  Supreme  Court :  Craig  v. 
Leslie,  3  Wheat.,  563  ;  Peter  v.  Beverly,  10  Peters.,  532  ; 
Neilson  v.  Lagow,  12  How.,  98. 

The  rule  is  the  same  in  England:  2  Story^s  Eq.  Jur., 
§379,  note  2 ;  Ackroyd  v.  Fmiihson,  1  White  &  Tudor's 
L.  C,  809. 

Also  in  Pennsylvania  and  New  York:  Mojtow  v- 
Brenizer,2  Rawl.,  185;  Allison  v.  Wilson,  13  Serg.  & 
Rawl.,  330;  Willing  v.  Peters,  7  Barb.,  287,  and  cases 
cited  ;   Gertaond  v.  Jones,  2  Hill  N.  Y.,  569. 

2d.  The  rule  as  to  equitable  conversion  operates  as 
well  where  the  conveyance  is  by  deed  as  where  it  is  by 
will.  Washington's  ex' ro  v.  Abraham,  6  Gratt.,  66 ;  Neilson 
v.  Lagow,  12  How.,  88;   Craig  v.  Leslie,  3  Wheat.,  563. 

3d.  The  right  of  J.  W.  Zane  to  $100.00  upon  the  sale 
of  each  lot,  after  the  deed  of  April  14, 1874,  was  simply  a 
charge  upon  the  land,  and  not  an  estate  therein  which 
would  pass  with  other  real  estate  conveyed  by  the  deed 
of  April  23,  1874;  in  case  of  a  charge  on  lands,  the 
beneficiary  has  no  interest  iu  the  land  itself.    Bailey  v. 
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mm,  7  Ves.,  323;  Tafi  v.  Morse,  4  Mete,  528 ;  Mor-   j,J«?erm. 

WW  V.  Brenizer,  2  Rawle,  185.  ^^ 

4th.  Siter  v.  McClanahan,  2  Gratt.,  280,  distinguished  snwteiie^af. 
for  the  following  reasons:  1.  The  conveyance  as  land 
was  an  election  by  the  beneficiaries  to  take  as  land.  2. 
The  contest  is  between  the  equities  of  incumbrancers 
who  have  only  equities.  3.  The  mortgage  to  McClana- 
han  mentions  the  specific  property,  and  conveys  nothing 
if  not  that.  4.  The  case  cannot  be  reconciled  with  later 
cases  cited. 

W.  P.  Hubbard  for  appellee : 

1.  Zane,  after  the  deed  of  April  14,  had  an  interest 
in  the  land ;  and  such  interest  passed  to  Sawtell  by  the 
deed  of  April  23, 1874.  White  &  Tudors  Leading  Cases 
in  Equity,  799,  789,  784,  791,  792,  785,  794,  795,  797; 
Hareum^s  admWw.  Hudnally  14  Gratt.,  373,  377  ;  Leigh  & 
Dalzell,  on  Conversion  5  Law  Library  27 ;  Craig  v.  Leslie, 
3  Wheat.,  578;  Pratt  v.  Taliaferro,  3  Leigh.,  428;  Me- 
Oanahan  v.  Siter,  2  Gratt.,  296. 

2.  Whatever  Zane's  right  under  the  deed  of  April  14, 
was,  whether  real  or  personal,  it  passed  to  Sawtell  by 
the  deed  of  April  23,  1874.  Code  of  W.  Va.,  ch.  71, 
§5;  ch.  72,  §2;  Davis,  v.  Christian  15  Gratt.,  11,  36; 
Siter,  V.  McClanahan  2  Gratt.,  280, 296,  297, 31 5 ;  Klock 
V.  Bvell,  56  Barb.,  398. 

Green,  PRii^rDENT,  delivered  opinion  of  the  Court : 

The  only  question  involved' in  this  cause,  is  the  true 
construction  of  the  deed  of  April  23,  1874,  whereby, 
James  W.  Zane  the  appellant,  conveyed  to  Gilbert  G. 
Sawtell,  the  appellee,  with  special  warranty  of  title,  "all 
the  right,  title  and  interest  of  the  said  James  W.  Zane, 
in  and  to  a  certain  parcel  of  land"  specifically  described. 
This  land  included  in  its  boundaries,  21  lots  which  on 
April  14,  1874,  had  been  conveyed  by  James  W.  Zane 
and  Caroline  V.  Zane,  his  wife,  to  Theodore  Fink  "in 
trost  that  he  should  sell  and  dispose  of  said  lots  as  occa- 
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jani^xerm.  ^^^^  might  fairly  offer,  and  when  he  shall  sell  any  one 
"^^  of  them,  he  shall  pay  to  said  James  W.  Zane,  out  of 
sawtJirfot  ^^^  first  money  $100.00,  and  the  remainder  of  the  pur- 
chase money  less  a  reasonable  commission,  shall  be  paid 
to  Caroline  V.  Zane  as  her  separate  property."  The 
appellee,  Gilbert  G.  Sawtell,  contends  that  by  the  deed 
to  him,  James  W.  Zane  conveyed  or  assigned  to  him  his 
claim  for  $100.00  for  each  lot,  as  the  salme  might  from 
time  to  time  be  sold  by  the  trustee,  and  on  the  other 
hand,  the  appellant  contends  he  that  had  "no  right,  title 
or  interest  in  or  to  these  twenty-one  lots,  but  only  a 
personal  demand  upon  the  trustee  for  $100.00  on  each 
lot  he  sold,  when  and  as  they  were  sold,  and  that  this 
demand  did  not  pass  to  Sawtell  by  his  deed  to  him. 

Unquestionably  the  deed  of  James  W.  Zane  and  wife 

in  the  view  of  a  court  of  equity,  impressed  on  these 

twenty-one  lots  the  character  of  personality,  and   that 

upon  his  death  his  interest  in   these  lots  would  have 

passed  to  his  personal  representitive  as  personalty,  and 

not  to  his  heirs  as  reality.     This  is  a  sequence  of  the 

familiar  principle,  that  a  court  of  equity  regards  lands 

deeded  or  devised  to  be  sold  and  converted  into  money, 

or  money  either  articled  or  bequeathed  to  be  invested  tn 

land  as  having  the  character  of  property  into  which  it 

is  to  be  converted,  though  the  actual  conversion  by  sale 

or  purchase  as  the  case  may  be,  has  not  been  actually 

efiected.     Harcum^s  adm.  &c.  v.  Hudnall,  14  Gratt.  369  ; 

Washington's    ex'or,    v.    Abraham    &c,    6    Gratt.    66  ; 

Tazewell  et     al.    v.     Smith's    adm'r,     1    Band.     315  ; 

Pratt    V.       Taliaferro     3     Leigh     419     Morrow       v. 

Brenizer,    2    Rawle,     185;    Allison   v.    Wilson's   ex'or., 

13  S.  &  R.  330 ;  Edwards  and  vrife  v.  Countess  of    War- 

vnch,  2  P.  Wms.,  171-175  n.;   Cruise  v.  Barley,  3  P. 

Wms.,  22,  n.  1 ;   Craig  v.  Leslie,  3  Wheat.  R.,  563.  The 

appellants'  counsel  contends  that  as  this  deed  of  Zane 

and  wife  to  Fink,  trustee,  in  the  view  of  a  court  of  equity 

impressed  these  twenty-one  lots  with  the  character  of 

personalty,  that  Zane  had   after  the   execution  of  this 


Digitized  by 


Google 


OP  WEST  VIRGINIA.  49 

deed,  no  right,  title  or  interest  in  or  to  these  twenty-one  junJ^jcVm. 
lots;  and  that,  therefore,  his  conveyance  to  Sawtell,  did  "^^ 
DOt  operate  to  press  his  demand  on  the  trustee,  created  zanei/a/. 
bv  this  deed.  Is  this  position  tenable  ?  The  rights  of 
Mrs.  Zane  under  this  deed,  are  of  precisely  the  same 
character  as  those  of  her  husband.  So  that  if  the  deed 
from  Zane  to  Sawtell  is  ineflFective  to  carry  his  interest 
created  by  the  deed  of  April  14,  1874.  A  deed  from 
Zane  and  wife  to  Sawtell,  conveying  all  their  right,  title 
and  interest  in  and  to  these  twenty-one  lots  would  be 
equally  ineffective  to  convey  anything.  The  question  then 
which  we  are  considering,  will  not  be  changed  if  we  regard 
it,  as,  what  is  the  nature  of  the  right  of  a  grantor  under  a 
deed  conveying  land  to  a  trustee  to  sell  and  pay  over 
the  proceeds  to  the  grantor.  The  right  of  such  grantor 
under  such  a  deed  is  of  precisely  the  same  character  as 
that  of  Zane  under  the  deed  of  April  14,  1874.  It  is 
obvious  that  the  trustee  has  nothing  but  a  naked  legal 
title  to  the  land,  the  right  to  the  possession  of  the  land 
and  the  enjoyment  of  the  rents,  issues  and  profits  there- 
of would  after  the  execution  of  such  a  deed  still  remain 
with  the  grantor,  the  trustee  having  in  a  court  of  equity, 
no  right  or  interest  in  the  land.  See  Siter,  Price  &  Co.  v. 
McQanahan,  Ac,  2  Graft.,  313,  314.  And  should  the 
grantor  so  elect,  he  might  by  applying  to  a  court 
of  equity  compel  the  trustee  to  convey  to  him  even 
the  legal  title  of  the  land  for  a  party  entitled  to  the  bene- 
ficial interest,  though  the  subject  be  thus  stamped  with 
the  character  of  personalty  may  elect  to  hold  it  as  land. 
See  Harcum's  admW  v.  Hudnally  14  Graft.,  374  and  cases 
above  cited.  Can,  then,  the  fact  the  grantor  has  im- 
pressed his  land  in  the  view  of  a  court  of  equity 
with  the  character  of  personalty,  destroy  all  his 
right  in,  or  to  the  land  when  he  would  at  all  times 
have  a  right  to  the  possession  of  the  land  and 
to  the  enjoyment  of  the  rents  and  profits  and  when, 
moreover,  he  would  have  a  right  to  compel  the  trus- 
tee  to  convey  the  land   to    him  whenever    he  choose. 
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june^Term.  Would  it  not  be  a  perversion  of  language  to  say  he  had 
"^^  no  right  in  or  to  this  land?  And  ought  not  his  con- 
veyance of  all  his  right,  title  and  interest  in  such  land 
be  effective  to  transfer  to  the  grantee  all  these  rights 
which  he  himself  has  ?  Real  estate  bought  with  part- 
nership effect,  for  partnership  purposes,  is,  though  con- 
veyed to  the  partners  individually  impressed  with  the 
character  of  personalty;  yet  such  property  is  effectually 
conveyed  by  a  deed  executed  by  the  partners  describing 
it  as  real  estate.  Davis  v.  Christian,  15  Graft.,  11.  I 
can  not  see  why  the  grantor  might  not  convey  land 
which  he  had  thus  impressed  with  the  character  of  per- 
sonalty by  a  deed  describing  it  still  as  land.  Such  a 
deed  ought  not  to  be  regarded  as  ineffectual  because  in 
it  the  grantor  failed  to  recite  that  the  land  had  been 
previously  impressed  with  the  character  of  personalty 
It  was  so  expressly  held  in  the  case  of  Siter,  Price  &  Co, 
v.  MoCXatiahaTiy  2  Gratt.,  280.  In  that  case  the  gran- 
tors had  conveyed  land  to  a  trustee  to  sell  for  the  use  and 
benefit  of  the  grantor.  This  the  court  held  impressed 
upon  it  the  character  of  personalty.  The  grantur  sub- 
sequently gave  a  mortgage  on  this  land  simply  describ- 
ing it  as  land  just  as  though  they  had  not  impressed  it 
with  the  character  of  personalty.  The  court  held  this 
mortgage  to  be  effectual.  Judge  Baldwin  says :  "nor 
can  it  be  supposed  that  the  mortgage  is  less  effectual  be- 
cause it  does  not  notice  the  new  character  impressed  upon 
the  land  thereby  conveyed.  It  was  still  land  and  pro- 
perly described  as  such,  though  impressed  with  the 
character  of  personalty ;  and  the  instrument  embraced 
all  the  right  and  title  of  the  mortgagor,  in  and  to  the 
subject  of  whatever  nature  that  may  have  been  in  the 
contemplation  of  a  court  of  equity.^'  2  Gratt.,  p.  297. 
This  decision  also  accords  with  the  decision  of  the  su- 
preme court  of  New  York  in  the  case  of  Klock  v.  Buell, 
66  Barb.,  398. 

The  counsel  for  the  appellants  rely  upon  the  case  of 
JSeWs  admW  v.  Humphrey ^  8  W.  Va.,  p.  1,  which  he  re- 
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gards  as  inconsistent  with  the  views  above  expressed.  juni^TlVm. 
Henry  Bell,  by  his  will,  among  other  things,  devised  cer-  z^~"^ 
tain  real  estate  to  be  sold  by  his  executor,  and  to  effect  zanei/o/. 
this  he  deviled  it  to  his  executors  with  the  full  powers  to 
sell  the  same.  And  he  bequeathed  the  net  proceeds  of 
this  real  estate  to  be  divided  equally  among  his  daughters, 
the  share  of  each  to  be  paid  her  when  she  arrived  at 
age,  or  married.  After  the  death  of  the  testator,  and 
after  theyouugest  daughter  had  arrived  at  age,  three  of 
the  single  daughter,  and  one  of  the  married  daughters 
and  her  husband,  conveyed  to  Little,  each  and  every  of 
their  interest  in  said  land,  so  devised  by  Henry  BelPs 
will.  And  Little  conveyed  the  same  to  Humphreys. 
The  personal  representative  of  Bell  broupht  an  action 
of  ejectment  for  said  land  against  Humphreys.  Tiie 
court  decided  that  by  a  fair  construction  of  Bell's  will 
taking  all  the  causes  of  the  will  together,  and  construing 
them  with  reference  to  the  condition  of  Bell's  estate  when  , 
the  will  was  made  the  executors  of  Bell  were  invested  with 
fee  simple  in  this  land  in  trust  to  sell  the  same  and  pay  the 
net  proceeds  in  money  to  his  daughters,  that  this  devise  to 
the  executors  broke  the  inheritance  that  the  executors  un- 
der this  will  had  a  right  to  the  possession  of  said  la;id  and  a 
right  to  take  the  rents,  issues  and  profits  thereof,  that  the 
parties  to  whom  the  proceeds  of  this  land  had  been  bc- 
queated  had  never  madeany  sufficient  election  to  take  the 
land  in  lieu  of  the  proceeds  of  the  sale  and  that  the  personal 
representative  of  Bell  had;'therefore,  a  right  to  recover 
said  land  of  Humphreys,  in  the  action  of  ejectment. 
President  Haymond  in  delivering  the  opinion  of  the 
Court,  says:  "that  land  directed  to  be  sold. is  consider- 
ed as  money  unless  an  election  be  made  to  take  it  as  land,'^ 
And  in  support  of  this  position,  among  other  authorities, 
he  cites  Siter  &  Price  v.  McClanahan,  2  Gratt.,  280.  The 
case  being  an  action  of  ejectment  did  not  require  of  the 
court  to  express  any  opinion  as  to  whether  the  deeds  from 
the  daughters  of  Bell  to  Little,  conveying  their  interest 
in  said  land,  devised  by  the  will  of  their  father,  would 
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june^Tlrm.    ^^  would  not  Operate  in  a  court  of  equity  to  transfer  their 
^^        claim  to  the  proceeds  of  the  sale  of  such  land,  when  such 

zane'etaL  Sale  was  made  by  the  personal  representative  of  Bell. 
Nothing  was  said  on  the  subject;  to  have  expressed  any 
opinion  on  this  subject  would  have  been  entirely  foreign 
to  the  matter  before  the  Court.  President  Hayraond  sim- 
ply says :  "Very  soon  after  the  date  of  the  will  some  of 
the  daughters  became  married,  and  their  husbands  by 
such  marriage,  may  have  become  vested  with  some  rights 
or  interest  touching  the  interest  of  their  wives  in  the 
devises  in  question,  though  it  is  not  now  so  determined." 
It  is  obvious  that  this  case,  so  far  from  determining,  as  the 
appellant's  counsel  contends,  that  these  deeds  of  the 
daughters  were  entirely  inoperative  to  transfer  anything 
to  the  grantee,  really  throws  no  light  whatever  on  the 
construction  which  would  be  placed  on  these  deeds  or 
their  effect  in  a  court  of  equity.  The  cause  simply  de- 
cided that  as  the  pei-sonal  representative  of  Henry  Bell 
had  the  legal  title  to  this  land,  as  well  as  the  right  to  the 
possession  thereof,  that  these  deeds  did  not  and  could  not, 
transfer  the  legal  title  to  the  land  nor  the  right  to  the 
possession  of  the  land  to  the  grantee.  But  the  court  did 
not  pretend  to  say  that  they  were  inoperative,  and  did 
not  transfer  to  the  grantor  the  claim  of  the  daughters  to 
the  proceeds  of  this  land  when  sold  by  the  personal 
representative  of  Bell.  The  court  was  not  called  upon, 
and  did  not  either  express  or  intimate  any  opinion  on 
this  question.  For  the  reasons  before  given,  I  am  of 
opinion,  that  the  circuit  court  properly  held  that  by  the 
deed  of  the  23d  day  of  April,  1874,  the  appellant,  James 
W.  Zane,  transferred  and  assigned  to  the  appellee, 
Gilbert  G.  Sawtell,  his  interest  of  ?100.00  per  lot  in 
each  of  the  twenty-one  lots,  as  set  forth  in  the  deed  of 
April  14,  1874,  and  therefore,  properly  sustained  the 
demurrer  to  the  bill.  As  I  understand  the  bill,  it 
claimed  that  by  the  true  interpretation  of  the  deed  of 
April  23,  1874,  Sawtell,  the  grantee,  had  no  claim  to  any 
portion  of  the  purchase   money   for   which   the  trustee 
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had  or  might  thereafter  sell  these  twenty-one  lots,   or    juni^xerm. 

any  of  them,  but  that  the  ^100.00  per   lot  reserved  to ^^ 

the  appellant,  in  the  deed  of  April  14,  1874,  belonged  zane'erot 
still  to  him,  and  it  asked  the  court  to  so  determine  and 
require  the  trustee  to  act  on  this  interpretation  of  the 
deed  of  April  24,  1874.  But  while  this  is  the  true 
character  of  the  bill,  there  are  in  it  allegations  which 
seem  based  upon  the  idea  that  there  was  an  under- 
standing between  the  appellant  Zane,  and  the  appellee 
Sawtell,  that  Zane  was  to  assign  to  him  no  portion 
of  the  money  for  which  these  t\yenty-one  lots 
might  have  been,  or  might  thereafter  be  sold  by  the 
trustee.  Thus  the  bill  alleges  that  the  ;plaintiff  \s  attor- 
ney, offered  to  Sawtell  the  plaintiff^s  interest  in  the  suit 
against  this  plaintiff's  wife  then  pending,  which  litiga- 
tion did  not  include  these  twenty-one  lots  then,  that  said 
Sawtell  agreed  to  buy  that  interest,  and  that  only  and 
that  the  deed  of  April  24,  1874,  was  accordingly  exe- 
cuted. The  bill,  however,  does  not  allege  that  any  mis- 
take was  made  in  the  drawing  of  this  deed,  nor  does  it 
ask  that  the  deed  be  rectified  or  altered.  But,  as  the 
plaintiff  may  be  advised  to  file  a  bill  to  have  this  deed  rec- 
tified and  amended  so  as  to  correspond  with  what  is  thus 
vaguely  intimated  to  be  the  contract  between  the  parties 
to  this  deed,  the  circuit  court  in  dismissing  the  bill, 
should  have  done  so  without  predjudice  to  the  right  of 
the  plaintiff  to  file  such  a  bill.  The  decree  of  the  cir- 
cuit court  of  February  7, 1876,  which  dismissed  the  bill 
simply,  should  be  so  amended  as  to  dismiss  it  without 
predjudice  to  any  suit  or  proceeding  which  the  plaintiff 
may  be  hereafter  advised  to  institute,  to  correct  any 
mistake  in  the  deed  of  James  W.  Zane  to  Gilbert  G. 
Sawtell,  of  date  April  2^,  1874,  and  to  make  the  same 
correspond  with  the  actual  contract  between  the  parties  ; 
and  being  so  amended,  said  decree  must  be  affirmed,  and 
the  appellee,  Gilbert  G.  Sawtell,  must  recover  of  the  ap- 
pellant, James  W.  Zane,  his  costs  about  this  appeal  in 
this  Court  expended,  and  $30.00  damages. 
Decreb  Affirmed, 
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{Yi    54  State  op  West  Virginia  v.  Hubst. 

11  ^1  decided  July  7th,  1877. 

1  ^  ^  1877.        !•  In  an  indictment  for  obtaiaing  money  by  false  pretenses  it  is 

|_48  8291      Jqne  Term.  necessary  to  prove  that  the  prosecutor  was  induced  to  part 

U    Ml       Thi  State  ^-ith  his  money  by  relying  on  the  false  pretenses  of  the 

^  Hurst.  prisoner ;  but  the  allegation  in  the  indictment  that  the  pris- 

oner, by  means  of  specified  false  pretenses,  obtained  such 
money  is  a  sufficient  allegation  of  these  facts  so  required  to  be 
proven. 

2.  In  such  an  indictment  it  is  necessary  to  prove  that  the  prisoner 
knew  that  the  pretenses  were  false ;  but  stich  knowledge  is 
rufficiently  alleged  in  the  indictment  by  saying  that  the 
prisoner  knowingly,  designedly,  falsely  and  feloniously  pre- 
tended the  matters  of  fact  constituting  the  false  pretenses, 
specifying  them. 

8.  In  such  an  indictment  the  same  particularity  is  required  in 
describing  the  property  obtained  by  false  pretenses,  as  in  an 
indictmtnt  for  larceny. 

4.  "Divers  United  States  treasury  notes  and  national  bank  notes 

and  fractional  currency  notes  amounting  in  the  whole  to  $158.00 
and  of  the  value  of  $158  00,"  is  a  sufficient  description  of  the 
property,  without  specifying  the  number  of  notes. 

5.  The  procuring  of  the  payment  of  a  just  debt,  already  due  by 

false  pretenses,  does  not  make  a  person  liable  to  such  indict- 
ment 

6.  The  punishment  for  obtaining  money  by  false  pretenses  is  the 

same  as  that  for  laic  ny. 

7.  It  is  error  for  a  court  in  the  trial  of  a  criminal  cause,  to  make  a 

remark  to,  or  in  the  presence  of  the  jury,  in  reference  to  mat- 
ters of  fact,  which  might  in  any  degree  influence  them  in 
their  verdict. 
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Writ  of  error  operating  as  a  supersedeas  to  a  judg-  junJ'Term. 
ment  of  the  circuit  court  of  Harrison  county,  rendered  ThTiute 
on  the  8th  day  of  June,  1877.  Hwt 

The  writ  was  granted  upon  the  petition  of  the  defend- 
ant, Gilbert  L.  Hurst, 

Hon.  C.  S.  Lewis,  late  Judge  of  the  second  judicial 
circuit,  presided  below. 

The  following  is  a  statement  of  the  case  furnished  by 
Green,  President,  who  delivered  the  opinion  of  the 
Court : 

This  is  an  indictment  found  on  June  25,  1877,  in  the 
circuit  court  of  Harrison  county,  against  Gilbert  L. 
Hurst,  for  obtaining  money  by  false  pretenses.  The  in- 
dictment contains  five  counts;  the  first  four  counts  were 
substantially  the  same ;  they  allege  that  Gilbert  L. 
Hurst  being  possessed  of  a  certain  single  bill,  did, 
knowingly,  designedly,  falsely  and  feloniously,  pretend 
to  Benjamin  R.  Coffinan,  that  there  was  then  due  on 
said  single  bill  a  certain  sum,  and  did  offer  to  transfer 
to  eaid  Coffman  said  single  bill  at  a  certain  discount, 
and  §aid  Coffman  took  said  single  bill  from  him  at  this 
discount,  by  means  of  which  said  false  pretenses,  said 
Hurst  did  obtain  from  said  Coffman  divers  United  States 
notes  and  divers  national  bank  notes,  the  denomination 
of  which  treasury  notes  and  national  bank  notes 
were  to  the  jurors  unknown,  amounting  to  $158.00,  the 
money  and  property  of  said  Coflman,  with  intent  to  de- 
fraud him,  whereas,  in  truth  and  in  fact,  there  was  not 
due  on  the  said  single  bill  the  sum  pretended,  but  only 
a  less  sura,  to-wit :  $144.39.  The  first  count  concluded, 
that  the  jurors  aforesaid  thereupon  say,  that  said  Gilbert 
Lu  Hurst,  the  said  $168.00  of  the  money  and  property  of 
Coffman,  feloniously  did  steal,  take  and  carry  away, 
against  the  peace  and  dignity  of  the  State ;  the  second, 
third  and  fourth  counts  conclude  :  "To  the  great  damage 
and  deception  of  said  Benjamin  B.  Coffinan,  and  against 
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jane^i^'nn    *^®  peace  and  dignity  of  the  State/*     The  fifth  count  is 
■the  common  count  for  larceny,  the  money  stolen  being 


The  State 

Huret.  described  just  as  it  was  described  in  the  other  counts. 
The  defendant  moved  to  quash  this  indictment,  and  each 
count  thereof,  which  motion  the  court  overruled ;  and  the 
defendant  then  pleaded  not  guilty;  and  issue  was  joined. 
The  jury  found  the  prisoner  guilty,  as  charged  in  the  in- 
dictment, and  fixed  his  term  of  imprisonment  in  the 
penitentiary  at  two  years,  and  further  recommended  him 
to  the  Governor  for  mefcy.  The  defendant  then  moved 
the  court  for  a  new  trial  on  the  ground  that  certain  rul- 
ings of  the  court  on  the  trial  were  erroneous ;  and  the 
court  overruled  the  motion,  and  pronounced  sentence  on 
the  prisoner  pursuant  to  the  verdict  of  the  jury,  to  which 
the  defendant  excepted.  The  first  of  the  alleged  erro- 
neous rulings  is  set  forth  in  the  first  bill  of  exceptions, 
and  was  the  overruling  of  an  instruction  to  the  jury 
asked  for  by  the  defendant's  counsel,  as  follows : 

"If  the  jury  believe  from  the  evidence  that  the  pris- 
oner held  and  transferred  to  Benjamin  K.  Coffman  the 
single  bill  as  described  in  the  first,  second,  third  and 
fourth  counts,  or  either  of  them,  for  the  consideration 
therein  stated,  and  that  the  said  single  bill,  and  the  un- 
paid balance  thereon,  amounted  at  the  time  of  said  trans- 
fer to  the  sum  as  stated  in  any  one  of  said  four  counts, 
and  that  the  unpaid  balance  was  available  and  valuable, 
and  would  be  realized  by  Coffman,  and  the  difference 
between  the  amount  so  paid  and  the  amount  so  due  on 
said  single  bill  was  less  than  $20.00,  and  that  said  Coff- 
man had  previously  assigned  said  single  bill  to  Amanda 
G.  Hurst,  wife  of  the  prisoner,  for  a  valuable  consider- 
ation, and,  as  an  inducement  to  get  her  to  accept  it,  had 
agreed  and  promised  her,  that  if  Watkins  did  not 
promptly  pay  defendant  said  single  bill,  he  (Coff- 
man) would  take  it  up,  that  they  cannot  find  the  pris- 
oner guilty  of  felony,  under  any  one  of  the  counts  of 
this  indictment." 

The  other  rulings  of  the  court,  are  set  forth  in  the 
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defendant's  bills  of  exceptions,  numbers  two,  three  and    j„ne  Tm, 
four,  which  are  as  follows  :  The  state 


Bill  of  Exceptions  No.  2. 

Be  it  remembered,  that  upon  the  trial  of  this  cause,  after 
the  jury  had  heard  the  evidence  as  stated  in  bill  of  ex- 
ceptions No.  1,  which  is  referred  to  as  part  of  this  bill 
of  exceptions,  and  the  arguments  of  counsel,  and  were 
about  to  retire  to  their  chamber  to  consider  of  their  ver- 
dict, the  prosecuting  attorney  moved  the  court  to  give 
to  the  jury  an  instruction  in  the  words  and  figures  fol- 
lowing, to-wit :  "If  the  jury  believe  from  the  evidence, 
that  the  defendant,  Gilbert  L.  Hurst,  on  the  28th  day  of 
December,  1876,  had  in  his  possession,  as  the  property  of 
his  wife,  Amanda  G.  Hurst,  the  single  bill  mentioned 
and  described  in  the  first  four  counts  of  the  indictment, 
and  that  he,  on  said  day,  for  the  purpose  of  transferring 
the  same  to  the  witness,  Benjamin  R.  CofFman,  and,  with 
intent  to  defraud,  represented  to  him,  said  Coffman,  that 
there  was  then  due  upon  said  obligation  the  sum  of  one 
hundred  and  ninety-seven  dollars  and  sixty-eight  cents 
($197.68),  and  that,  as  a  part  of  the  means  by  which  he 
soaght  to  induce  said  Coffman  so  to  believe,  changed  a 
credit  indorsed  upon  said  single  bill  or  obligation  from 
a  credit  of  $250.00  to  a  credit  of  $200.00,  and  that  by 
^ueh  representation  the  said  Coffman  was  induced  to 
take  said  obligation  from  said  Hurst  and  paid  him  there- 
for the  sura  of  $158.00,  and  in  fact  there  was  only  the 
sum  of  $144.39  due  upon  said  obligation,  and  the  same 
was  known  to  the  said  Hurst,  the  jury  must  find  him 
guilty  of  taking  the  whole  sum  of  $158.00,  though  said 
obligation  was  then  worth  $144.39. 

Bill  of  Exceptions  No.  3. 

Be  it  remembered,  that  upon  the  trial  of  this  cause, 
after  the  jury  had  heard  the  evidence,  and  arguments  of 
counsel,  and  had  retired  to  their  chamber  to  consider  of 
their  verdict,  and  not  being  able  to  agree  upon  the  same 
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1877. 
JiiD«  Term. 


thej  returned  into  eourt^  and  asked  the  court  vhether^  if 
The  State  ^^^y  believed  from  the  evidence  that  the  note  or  single 
Hunt  bill  in  question  was  worth  to  Coffman  $144.00,  and  that 
the  prisoner  had  obtained  from  him,  Coffinan.  $158.00 
therefor,  they  could  find  a  verdict  for  a  misdemeanor  for 
his  (the  prisoner's)  obtaining  by  false  pretenses  the  dif- 
ference between  the  two  sums,  to-wit:  $158.00  and 
$144.00,  to  which  the  court  replied  :  "I  will  instruct  the 
jury  that  if  the  jury  believe  from  the  evidence  that  the 
several  allegations  of  the  indictment  in  this  cause  are 
proven,  the  accused  should  be  found  guilty  of  obtaining 
the  whole  sum  of  $158.00  by  the  fraudulent  means  charged 
in  said  indictment^  and  should  be  punished  as  for  grand 
larceny^  by  confinement  in  the  penitentiary  for  not  less 
than  two  nor  more  than  ten  years.'' 

Bill  of  Exceptions  No.  4. 

Be  it  remembered,  that  the  argument  of  counsel  was 
concluded  and  the  jury  retired  to  consider  of  their  ver- 
dict about  5  o'clock  p.  m.,  on  the  7th  day  of  this  court, 
and  aAer  remaining  in  their  room  a  short  time  returned 
into  court  without  having  agreed  upon  a  verdict.  There- 
upon they  were  adjourned  until  the  next  day — 8  o'clock 
A.  M.,  at  which  time  they  were  again  sent  to  their  rooms 
to  further  consider  of  their  verdict.  At  the  time  for 
recess  for  the  noon  of  this  day,  they  wore  again  sent  for 
by  the  court,  and  adjourned  till  1:30  o'clock  p.  m. 
Upon  their  coming  into  court  after  dinner,  and  being 
called,  and  again  about  to  retire  to  their  room  to  further 
consider  of  their  verdict,  and  after  the  instructions  had 
been  asked  for  and  refused  to  be  given  as  stated  in  bills  of 
exceptions  numbers  one,  two  and  three,  one  of  the  said 
jurors  remarked  to  the  court,  in  the  presence  of  the  counsel 
for  the  State  and  the  accused,  and  in  the  presence  of  the 
accused,  and  in  the  presence  and  hearing  of  the  rest  of 
the  jury,  that  he,  the  said  juryman,  thought  the  jury 
coald  not  agree.    Whereupon  the  court  responded  to 
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the  said  jaror  in  the  same  presence  and  hearing :  "  I  seo    jun^xerm. 
no  reason  why  the  jury  cannot  agree  upon  a  verdict  in  this     J^^JJIii 
cause,"  and  again  directed  the  jury  to  retire   to  their       Hur»t 
room  and  further  consider  of  their  verdict.     To  which 
remark   of  the  court  the  prisoner  excepts,  and  asks  to 
have  this,  his  exception,  signed,    sealed  and   recorded, 
which  is  accordingly  done — there  being  no  other  evi- 
dence before   the  jury  than  that  recited  in  bill  of  ex- 
ceptions, No.  ],  which  is  referred  to  as  part  of  this  bill  of 
exceptions. 

C.  8.  Lewis,  [Seal.] 

These  rulings  of  the  court,  and  the  refusal  to  quash  the 
indictment,  and  each  count  thereof,  are  assigned  as  errors. 
A  motion  in  arrest  of  judgment  was  also  made  and  over- 
ruled. 

E.  MaxweV.y  for  defendant  in  below  and  plaintiff  in 
error. 

John  Bassell,  prosecuting  attorney  for  Harrison  county 
and  the  Attorney  General,  for  the  State. 

Green,  President,  delivered  the  opinion  of  the  Court: 

The  first  four  counts  in  the  indictment  in  this  case  for 
obtaining  money  by  false  pretenses,  it  is  insisted,  should 
have  been  quashed  on  the  defendant's  motion  :  First — 
because  to  constitute  this  crime,  it  is  indispensibly  neces- 
sary that  the  prosecutor  should  have  been  inducer!  to 
part  with  his  money  by  relying  on  the  false  representa- 
tions of  the  accused;  and  that  this  should  be  alleged  in 
the  indictment.  The  language  of  the  statute  creating  this 
oftense  is:  "If  a  person  obtains  by  any  false  pretense,  or 
takes  from  any  person  with  intent  to  defraud,  money  or 
other  property,  he  shall  be  deemed  guilty  of  the  larceny 
thereof."     Code  of  W.  Va.,  ch.  145,  §23. 

If,  therelore,  the  prosecutor  was  not  induced  to  part 
with  his  money  by  the  false  pretenses  of  the  accused,  it 
is,  from  the  very  terms  of  the  statute,  clear  that  this 
crime  has  not  been  committed ;  and  it  is  equally  clear 
thai  the  indictment  must    allege,  that  the   prosecutor 
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june^Tam.  ^^  induced  by  the  false  pretenses  of  the  accused  to 
The  state  P^'^  ^ith  his  moncy,  as  every  allegation  essential  to 
Huirt.  constitute  the  crime  must  be  alleged  in  the  indictment. 
The  remaining  inquiry  is,  whether  there  is  such  allega- 
tion in  each  of  the  first  four  counts  of  the  indictment. 
After  setting  out  the  false  pretenses  of  the  accused,  each 
of  these  four  counts  of  the  indictment  alleges,  "  by 
means  of  which  said  false  pretenses  the  said  Gilbert  L. 
Hurst  did  then  and  there  feloniously  obtain  from  said 
Benjamin  R.  Coffman  this  money,"  describing  it.  This 
is  almost  identically  the  language  of  the  statute,  "by 
false  pretenses  obtain  money  ;"  and  it  means  that  "Benja- 
min R.  Coffman  was  induced  by  said  false  pretenses  to 
part  with  said  money/'  There  is  not,  however,  as  the 
counsel  for  the  defendant  insists,  any  necessity  or  even 
propriety  in  using  this  phrase  in  the  indictment;  on 
the  contrary,  the  phrase  which  has  been  used  to  convey 
the  same  idea  is  more  appropriate,  being  not  only  the 
form  in  which  it  is  put  in  the  statute  which  creates  the 
offense,  but  also  the  form  universally  used,  and  the  one 
prescribed  in  all  the  text  books.  See  Archibald's  Crim. 
PL,  ed.  1843,  p  293;  Chitty's  Crim.  Law,  ed.  1847,  p. 
1006;  Bishop's  Crim.  Proceedings,  vol.  2,  §162. 

The  counsel  for  the  defendant,  however,  refers  to 
several  cases  as  sustaining  his  position  that  this  essen- 
tial element  of  this  statutory  offense  should  be  alleged 
in  a  manner  more  direct  than  it  is  alleged  in  this  indict- 
ment, or  in  any  of  the  forms  of  indictment  given  by  our 
best  writers  on  criminal  law.  The  cases  referred  to,  I 
think,  sustain  no  such  position.  In  all  of  them  it  is 
true  there  was  an  allegation  that  by  means  of  said  false 
pretenses  the  accused  obtained  money  or  property,  and 
the  indictment  was  pronounced  bad  ;  but  not  because  of 
this  allegation,  for,  as  I  understand  these  cases,  in  each 
of  them  the  indictment  would  have  been  held  bad,  had 
they  contained  the  most  explicit  and  direct  averment, 
that  the  prosecutor  had  been  induced  to  part  with  his 
money  by  relying  on  the  false  pretenses  of  the  accused. 
The  difficulty  in  each  of  these  cases  was  not  in  the  form 
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in  which  this  necessary  allegation  was  made,  but  it  lay  jun^Tenn. 
in  this,  that  the  allegation,  in  the  indictment  did  not  show  The  state 
that  the  false  pretenses  had  any  connection  with  the  HiSst. 
prosecutor\s  parting  with  his  money,  and  if  the  false  pre- 
tenses alleged  are  of  such  a  character  that  they  could 
not  have  induced  the  prosecutor  to  part  with  his  money, 
then  the  allegation,  that  he  was  so  induced,  would  not 
make  such  an  indictment  good.  This  is  all  that  can,  I 
think,  be  fairly  deduced  from  any  of  the  cases  cited  by 
the  defendant's  counsel.  They  certainly  do  not  give  any 
countenance  to  the  position  that  in  all  cases,  or  even  or- 
dinarily, it  is  necessary  in  respect  to  the  matter  under 
consideration  to  do  more  in  an  indictment  for  obtaining 
money  by  false  pretenses,  than  to  allege  that  by  means  of 
the  false  pretenses  the  money  was  obtained.  I  do  not 
think  that  it  can  be  fairly  deduced  from  any  of  these 
decisions,  that  any  of  the  courts  who  rendered  them 
would  have  held  that  more  than  this  was  necessary  in 
any  case;  though  the  court  in  some  of  them  uses  loose 
language  that  might  countenance  the  idea,  that  more 
than  this  might  be  required  to  be  alleged  in  some  pecu- 
liar case.  The  cases  to  which  I  refer,  are  Rex  v.  Reed^  7 
Car.  &  P.,  849,  (32  Eng.  C.  L.,  904) ;  The  State  v.  Orvis, 
13  Ind.  R.,  569  ;  Meshmeir  v.  Ihe  State,  11  Ind.,  481; 
Ihe  Stale  v.  Green,  7  Wis.,  676. 

The  next  reason  urged  for  quashing  the  four  first 
counts^  is  that  in  such  an  indictment  it  is  absolutely 
necessary  that  a  scienter*  should  generally  be  stated,  that 
is,  that  the  defendant  knew  that  his  pretenses  were  false. 
Though  our  statute  does  not,  like  that  of  some  other 
States,  use  the  words  "  knowingly  by  "  in  defining  this 
crime,  yet  there  must  generally  be  an  allegation  of  the 
scienter.  Regina  v.  Philpotts,  1  Car.  &  K.,  112,  (47 
Eng.  Com.  L.) ;  Regina  v.  Henderson,  Car.  &  M.,  328, 
(41  Eng.  C.  L.,  183).  In  the  case  before  us  the  scien- 
ter  is  expressly  laid,  all  four  counts  alleging  that  the  de- 
fendant "  did  knowingly,  designedly,  falsely  and  felon- 
iously pretend,  "  &c.  This  is  the  form  in  which  all  the 
text  writers  in  the  forms  given  allege  the  scienter ;  and  in 
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June  Term.  ^^^  ^^^^  above  cited  and  in  all  others  which  I  have  seen 
■"5^^" where  the  indictments  have  been  held  bad  on  this  ac- 
Hurti.  count,  there  has  been  a  total  failure  to  allege  the  scien- 
ter in  this  or  in  any  other  way.  We  are  referred  to  the 
case  of  The  State  v.  Smith,  8  Blarkf.  R.,  p.  491,  in 
which  the  court  says :  "That  it  appears  to  us  that  the 
indictment  should  have  contained  the  allegation  that 
Smith  knew  at  the  time  he  made  the  pretense,  that  it 
was  false,"  but  an  examination  of  the  indictment  in  that 
case  shows,  that  it  simply  states,  that  the  defendant 
unlawfully  and  falsely  pretended, but  does  not  state,  that 
he  knowingly  and  falsely  pretended,  as  the  indictment  in 
the  case  before  us  does.  In  the  case  of  the  Commonwealth  v. 
Grove  Hulburt,  1 2  Mete,  (Mass.)  446,  the  indictment  said  : 
"  The  clefendant  designedly  and  unlawfully  did  falsely  pre- 
tend," omitting  the  word  "knowingly."  The  indictment 
was  nevertheless  sustained.  I  think,  therefore,  there  is  no 
good  objection  to  these  first  four  counts,  because  of  a 
failure  to  allege  the  scienter. 

The  next  objection  to  the  indictment  is,  that  the  de- 
scription of  the  notes  stolen  or  obtained  by  false  pre- 
tenses is  uncertain  and  insufficient.  The  description  of 
them  in  all  five  counts  is  substantially  the  same;  so 
that  if  this  objection  is  valid,  the  whole  indictment 
ought  to  have  been  quashed,  for  in  an  indictment  for  ob- 
taining money  or  property  by  false  pretenses,  the  money 
or  property,  which  a  person  may  be  charged  with  hav- 
ing obtained  by  false  pretenses,  ought  to  be  described 
in  the  indictment  with  the  same  particularity,  which 
would  be  required  in  an  indictment  for  the  larceny 
'thereof;  Leflwick's  case,  20  Gratt.  716.  The  money  ob 
tained  or  f^tolen  by  tlie  defendant  is  thus  described  in 
the  first  and  fifth  counts,  "divers  United  States  treas- 
ury notes,  and  divers  national  bank  notes,  the  denomi- 
nation of  which  treasury  notes  and  national  bank  notes 
were  to  the  jurors  unknown,  amounting  in  the  whol©» 
to  the  sum  of  $158.00,  and  of  the  value  of  §158.00, 
the  money  and  property  of  the  said  Benjamin  R.  Coff- 
man.    And  in  the  other  three  counts,  the  description  is 
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the  same,  except  that  after  "national  bank  notes"  is  add-  jnnJ'J^Vm. 
ed  "and  divers  fractional  currency  notes  of  the  United  ^j^^gj^ 
States."  It  is  objected  that  there  are,  and  never  nJ^t. 
were,  any  notes  whose  legal  name  is  "  United  States 
treasury  notes."  There  is  nothing  in  this  objection,  for 
notes  being  now  a  subject  of  larceny,  need  not  be  describ- 
ed with  any  more  accuracy  than  other  chattels,  and  they 
are  only  required  to  be  described  with  such  certainty  as 
will  enable  the  jury  to  decide  whether  the  thing  proved 
to  have  been  stolen  is  the  very  same  as  that  on  which 
the  indictment  is  founded,  and  show  judicially  to  the 
court  that  it  could  have  been  the  subject  matter  of  the 
oflfense  charged,  and  to  enable  the  defendant  to  plead  his 
acquittal  or  conviction  to  a  subsequent  indictment  relat- 
ing to  the  same  thing.  The  description  here  "  United 
States  treasury  notes,"  though  it  be  not  the  legal  name 
of  these  notes,  is  the  name  by  which  they  are  generally 
known, and  iullyanswers  the  requiied  degree  of  accuracy. 
It  is  the  identical  name  by  which  these  notes  are  described 
in  an  act  ot  the  Legislature  of  Virginia,  passed  February 
26. 1874,  Acts  of  Assembly,  p  65,  ch.  69.  Surely  under 
the  rule-  above  laid  down  as  to  the  accuracy  with  which 
the  property  charged  to  be  stolen  should  be  described,  a 
greater  degree  of  technical  accuracy  would  not  be  re- 
quired than  that  shown  by  a  Legislature  in  the  enact- 
ment of  criminal  laws.  The  authorities  cited  below 
show  that  this  description  of  these  notes  is  sufficiently 
accurate. 

But  there  is  a  much  more  serious  difficulty  as  to  the 
manner  in  which  the  money  obtained  by  false  pretenses, 
or  stolen,  is  charged  in  all  the'counts  of  this  indictment, 
that  is  the  total  failure  to  designate  the  number  of  the 
notes,  or  to  allege  as  a  reason  for  this  failure  that  their 
number  was  unknown  to  the  jury.  Is  this  a  fatal  defect 
in  this  indictment?  It  is  certainly  a  general  rule  that 
in  an  indictment  for  stealing  personal  chattels,  they 
should  be  described  specifically  by  the  names  usually  ap- 
propriate to  them,  and  the  number  and  value  of  each 
particular  kind  of  goods  should  be  stated,     2  Hale,  182. 
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juneTerm.  -^^  whcrc  a  number  of  things  are  stolen,  it  is  usually 
The  ssate  nccessary  to  state  the  number  with  accuracy.  See 
H^st.  Archibald's  Crim.  Pr.  &  PI.  ed.  1853,  p.  355-18,  n. 
Are  notes  which  circulate  as  currency  an  exception  to 
the  general  rule,  that  the  number  of  articles  alleged  to 
have  been  stolen,  must  be  specified  in  the  indictment  ? 
The  general  rule  has  been  applied  to  circulating  notes 
by  highly  respectable  authority.  But  in  ray  judgment 
notes  circulating  as  currency  constitute,  properly,  an  ex- 
ception to  rfie  general  rule  that  the  number  of  articles 
stolen  should  be  specified  in  an  indictment,  because  cir- 
culating notes  do  not  come  within  the  reason  which  is 
the  foundation  of  the  rule,  and  the  holding  of  them  as 
such  exception  is  sustained  by  the  highest  authority,  as 
well  as  by  reason;  In  an  indictment  for  larceny  the 
courts  have  never  laid  down  any  inflexible  rule  as  to  the 
description  of  the  goods  stolen,  which  rule  was  to  be 
followed  in  all  cases  without  regard  to  the  reason  of  the 
rule  and  simply  because  it  had  been  so  determined  by 
the  decided  cases  as  has  been  done  in  reference  to 
other  averments  in  indictments.  A  few  examples  of 
which  may  be  given  as  illustrations.  In  an  indictment 
for  treason  the  words  "  treasonably,  and  against  his  alle- 
giance "  must  be  used ;  so  in  an  indictment  for  murder 
the  words  "  murder  "  and  "  of  his  malice  aforethought" 
are  indispensable ;  and  so  in  an  indictment  for  rape  the 
word  ^^  ravish  f  in  an  indictment  for  burglary  the  word 
"  burglariously, "  and  in  an  indictment  for  any  felony 
the  word  "  feloniously."  In  these  cases  no  other  words, 
nor  any  paraphrase  whatever,  would  be  equivalent  to 
them,  and  indictments  omitting  them  would  be  bad. 
But  no  such  techinical  accuracy  has  ever  been  required 
in  describing  the  goods  stolen  in  an  indictment  for 
larceny.  Xhe  general  principles  governing  the  descrip- 
tion of  the  goods  stolen  in  such  an  indictment,  as  well  as 
the  reason  for  such  rule  is  well  expressed  by  Archer, 
Judge,  in  delivering  the  opinion  of  the  court  in  the 
State  of  Maryland  v.  ScribneVy  2  Gill.  &  Johns.  R.,  p. 
252,  he  says :  "  In  all  cases  of  larceny,  very  particular 
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description  of  the  goods  taken  has  never  been  considered 
necessary.  This  doctrine  is  founded  in  part,  probably,  on ' 
the  feet  that  the  prosecutor  is  not  considered  as  in  the 
possession  of  the  articles  stolen,  and  is  not,  therefore, 
able  to  give  a  minute  and  particular  description.  But 
in  the  case  before  the  court  (which  was  an  indictment 
for  being  in  the  possession  of  unauthorized  lottery  tickets), 
the  presumption  of  possession  would  be  the  reverse,  and 
there  would  be  no  inability  or  diflSculty  to  give  a  minute 
description  or  set  out  the  instrument."  Notes  circulat- 
ing as  currency  which  have  been  stolen,  not  being  pre- 
sumed to  be  in  the  possession  of  the  prosecutor,  and  it 
being  from  their  nature,  difficult,  if  not  impossible,  for 
the  prosecutor  to  give  as  accurate  and  a  minute  description 
of  them  as  he  could  give  of  other  articles  stolen  from 
him,  a  less  minute  and  accurate  description  of  them 
has  been  permitted  than  of  other  articles  stolen.  For 
this  reason  the  courts  have  been  more  liberal  in  permit- 
ing  a  general  description  of  currency,  either  coin  or  cir- 
culating notes,  than  of  other  articles  of  stolen  property. 
And  the  more  modem  the  decision  the  greater  the  liber- 
ality in  this  respect.  With  reference  to  the  number  of 
the  articles  stolen,  there  is  generally  no  difficulty  in  the 
prosecutors  stating  the  number  and  it  is,  therefore,  re- 
quired that  the  number  ot  the  articles  stolen  should  be 
specified  in  the  indictment,  but  when  the  subject  of  the 
larceny  is  currency  whether  coin  or  circulating  notes, 
it  is  generally  very  difficulty,  and  in  many  cases  impos- 
sible, for  the  prosecutor  to  specify  the  number  of  pieces 
or  number  of  notes  stolen,  and  in  this  respect, 
applying  the  reason  for  permitting  a  more  general  de- 
scription of  currency  stolen,  the  more  modern  decisions 
have  exhibited  a  strong  disposition  to  modify  or  dis- 
pense with  the  rule  requiring  the  number  of  stolen  arti- 
cles to  be  specified  in  the  indictment  when  the  articles 
stolen  were  currency,  either  coin  or  circulating  notes. 
Thus  according  to  the  weight  of  modern  authorities  a 
statement  in  the  indictment  that  the  number  of  the  coin 
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janl^Term.  ^^  bank  notes  stolen  were  to  the  grand  jurors  un- 
xbe  eiuto  known  would  dispense  with  the  statement  of  their 
nJwt.  number,  and  render  the  indictment  good.  In  Has- 
kins  V.  Th^  People,  16  N.'  Y.,  344,  the  description  of  the 
stolen  property,  in  the  indictment,  was  "bank  bills  of 
banks,  to  the  jurors  unknown,  and  of  a  number  and  de- 
nomination to  the  jurors  unknown,  of  the  value  of 
$600.00;  silver  coin  current  money  of  the  State  of 
New  York,  of  a  denomination  to  the  jurors  unknown^ 
of  the  value  of  $50.00;  gold  coin,  current  money  of 
the  State  of  New  York,  of  a  denomination  to  the  jurors 
unknown,  of  the  value  of  $50.00."  The  question  of 
the  sufficiency  of  this  description  was  raised  by  the  pris- 
oner's counsel^  objecting  to  any  inquiry  into  the  amount 
and  kind  of  bills,  and  of  gold  and  silver  coin,  at  the 
trial  of  the  case,  but  his  objection  was  overruled. 
Chief  Justice  Denio  says  :  "The  indictment  was  sufficient. 
When  the  substance  of  the  offense  is  set  out,  the  jurors 
may  omit  a  matter  of  description  which  they  cannot 
ascertain.  If  this  were  not  so  there  would  be  a  failure 
of  justice.  In  the  case  of  the  stealing  of  a  considerable 
body  of  bank  notes  or  a  quantity  of  coin,  it  would  fre- 
quently, and  perhaps  generally,  happen  that  the  owner 
would  not  be  able  to  specify  the  different  kind  of  notes, 
or  the  various  species  of  coin,  the  description  of  them 
as  bank  notes,  and  as  gold  or  silver  coin,  together  with 
a  statement  of  the  ownership,  with  an  averment  that  a 
*  more  particular  description  cannot  be  given,  sufficiently 
identifies  the  offense,  to  guard  the  prisoner  against  the 
danger  of  another  prosecution  for  the  same  crime.'' 
It  will  be  particularly  observed,  that  in  describing 
the  gold  and  silver  coin  in  the  indictment  in  this  case, 
there  is  no  averment  that  the  number  of  these  coins 
were,  to  the  jurors,  unknown,  but  only  that  the  dnomina- 
tionof  them  were  to  the  jurors  unknown,  and  in  this 
respect  it  is  precisely  like  the  case  we  nojw  have  under 
consideration.  The  court  of  appeals  of  New  York  held 
that  this  description  of  the  gold  and  silver  coin  was  suffi- 
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cient,  and  if  we  follow  this  decision,  the  indictment  j^nJ^Term. 
in  the  case  before  us  must  be  sustained.  In  the  The  state 
case  of  The  Commonwealth  v.  Stebbina,  8  Gray  492,  niat. 
the  supreme  court  of  Massachusetts  expressly  decided 
that  in  an  indictment  for  larceny  neither  the  number  or 
the  denomination  of  bank  notes  stolen  need  be  specified, 
nor  need  it  be  stated  that  their  number  or  denomination 
were,  to  the  jurors,  unknown.  The  description  of  the 
notes  in  the  indictment  in  that  case  was,  ^'  sundry  bank 
bills,  current  within  said  commonwealth,  amounting  to 
the  sum  of  $210.00,  of  the  goods,  chattels  and  money  of 
one  Patrick  Dorsey.'^  The  court  was  unanimous  in  this 
decision.  Chief  Justice  Shaw  presiding.  Before  the  ren- 
dition of  this  decision  the  court  had  frequently  intimated 
this  opinion..  See  Lamed  v.  Commonwealth^  12  Mete., 
245.  And  it  had  previously  been  decided  that  such  a 
general  description  was  sufl&cient,  if  the  indictment  con- 
tained an  averment  that  the  grand  jury  had  not  the 
means  of  describing  the  bank  notes  more  particularly. 
See  QymmonweaUh  v.  Sawtell,  11  Cush.,  142,  and  The 
Commonwealth  v.  Duffey,  11  Cush.,  145. 

In  The  GommonweaMh  v.  Sawtell  the  court  says :  '^As 
to  the  larceny  of  silver  coin,  it  has  been  a  long  and  well 
settled  practice  in  this  commonwealth  to  charge  it  as  a 
laroeny  of  *  sundry  pieces  of  silver  coin,  current  in  this 

commonwealth,  amounting  to  the  sum  of dollars,^ 

without  describing  the  various  particular  coin."  I  can 
see  no  good  reason  why  the  number  or  particular  descrip- 
tion or  denomination  of  bank  notes  should  be  regarded 
as  essential,  while  the  number  and  denomination  of  coin 
should  not  be.  The  reason  for  dispensing  with  this  par- 
ticularity in  the  one  case  is  the  same  as  in  the  other. 
One  has  no  better  knowledge  of  the  number  of  the  bank 
not«s  and  fractional  currency  in  his  possession  at  any 
given  time  than  he  has  of  the  number  and  denomination 
of  the  gold  and  silver  coin  in  his  possession.  The  spirit 
of  these  decisions  has  met  the  approbation  of  other 
ooorts;  but  I  shall  content  myself  with  the  citation  of 
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june^Tlrm.  ^"®  Other  Only .  In  the  case  of  Ihe  State  of  Minnesota  v. 
The  state  Taunt^  16  Minn.,  109,  the  court  held  that  an  indict* 
Hilrat.  ment  for  larceny  was  good,  when  the  description  of  the 
property  stolen  was  "  sundry  genuine  and  current  treas- 
ury notes  of  different  denominations,  issued  by  the  treas- 
ury department  of  the  United  States,  and  divers  and 
sundry  genuine  and  current  bank  notes,  of  different  de- 
nominations, issued  by  different  and  sundry  national 
banks,  organized  under  the  laws  of  the  United  States, 
all  of  which  treasury  and  bank  notes  amounted  to  the 
sum  of  $250.00,  and  were  of  the  value  of  J250.00,  and 
were  the  property  of  one  Joseph  Smythyman ;  a  more 
particular  description  of  which  treasury  notes  and  bank 
notes,  or  any,  or  either  of  them,  is  to  the  said  grand  jury 
unknown."  And  Chief  Justice  Ripley,  in  an  able  opin- 
ion, indicates  clearly  that  the  indictment  ought  to  be 
held  sufficient,  though  there  had  not  been  in  it  the  aver- 
ment of  an  inability  to  give  a  more  particular  descrip- 
tion ot  the  notes  stolen.  In  this  opinion  he  states  that 
"the  allegation  'that  a  more  particular  description  of  the 
articles  stolen  is  unknown  to  the  grand  jury'  is  not  tra- 
versable." 

In  the  case  of  The  Commonwealth  v.  SawteU,  11  Cush., 
142,  the  court  says :  "As  to  the  objection  of  uncertainty 
in  this  indictment,  and  its  effect  in  depriving  the  party 
of  the  privilege  of  pleading  the  same  in  bar  of  a  second 
indictment,  the  objection  is  rather  specious  than  real. 
The  difficulties  that  are  suggested  under  the  present  form 
of  indictment  would  be  likely  to  occur  under  the  form 
admitted  to  be  legal  and  proper.  The  number  may  be 
stated  much  larger  than  appears  in  proof,  and  yet  no 
substantial  variance.  When  the  articles  are  of  one  class, 
or  of  the  same  kind,  stating  the  number  of  articles  aids 
little  in  identifying  the  particular  offense  charged.  The 
second  indictment  may  be  for  a  smaller  number,  and, 
therefore,  it  may  be  necessary  to  resort  to  oral  evidence 
to  identify  the  larceny  as  the  same  that  has  been  previ- 
ously charged.     If  the  previous  indictment  is  general  in 
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its  statement,  in  such  case,  upon  a  plea  of  former  con-  janJ^Term. 
viction  or  acquittal  being  pleaded  to  a  subsequent  indict-  JSTsuiie 
ment,  the  case  would  be  open  to  oral  evidence  to  identify  Hurst. 
the  larceny  charged  in  the  former  case."  As,  therefore, 
the  allegation  in  the  indictment  of  a  specific  number  -of 
notes  stolen,  or  the  allegation  that  the  number  of  notes 
stolen  are  unknown  to  the  jury,  seem  more  formal  than 
substantial  I  the  more  readily,  for  the  reasons  above 
given,  hold  that  neither  of  these  allegations  are  neces- 
sary. The  counsel  for  the  defendant  refers  us  to  Left- 
wick^s  coney  20  Gratt.,  716.  There  is  nothing  in  this  case 
inconsistent  with  the  views  above  expressed.  The  prop- 
erty was,  in  the  indictment  in  that  case,  described  as 
"  the  sum  of  ninety  dollars  in  United  State  currency,  of 
the  value  of  ninety  dollars,  of  the  property  of  said 
Montague. "  The  court  properly  held  this  description 
insufficient  as  "United  States  currency,"  might  be  gold 
or  silver,  or  treasury  notes  or  bank  notes.  Moncure, 
President,  says :  "  The  indictment  is  too  vague ;  it  ought 
to  show  what  kind  of  United  States  currency  was  ob- 
tained," but  he  does  not  say  that  it  ought  further  to 
show  the  number  of  notes  stolen.  The  indictment  wo 
have  under  consideration  does  show  the  kind  of  currency 
which  was  obtained.  I  am  of  opinion  that  the  circuit 
court  did  not  err  in  refusing  to  quash  the  indictment 
in  this  case  or  any  of  the  counts.  It  is,  therefore,  unneces- 
sary to  consider,  whether  the  verdict  of  the  jury  could 
have  been  sustained,  if  any  one  of  the  counts  in  the  in- 
dictment had  been  fatally  defective,  or  whether  a  con- 
viction could  have  been  based  on  the  last  count  alone,  if 
the  other  four  had  been  fiitally  defective.  These  ques- 
tions have  been  argued  before  this  Court ;  but  in  the 
view  I  take  of  this  case  they  are  not  fairly  presented  by 
the  record,  and  are  not  therefore  considered. 

The  next  question  which  is  presented  for  our  consider- 
ation by  the  record  is,  did  the  court  err  in  rejecting  the 
first  instruction  asked  by  the  defendant's  counsel  ?  The 
instruction  is  set  forth  at  length  in  the  statement  of  the 
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june^^.  <5*s®>  which  I  have  prepared^  and  which  is  prefixed  to 
The  Bute  ^^^^  Opinion  as  part  of  it.  The  first  objection  urged  to 
Hvwit.  this  instruction  is^  that  there  was  no  evidence  tending 
to  prove  the  facts  set  forth  in  it,  upon  the  belief  ot  which 
by  the  jury  the  instruction  is  based.  The  bill  of  ex- 
ceptions to  the  refusal  to  give  this  instruction  sets  forth 
the  testimony  in  the  case  and  shows  distinctly^  that  there 
was  evidence  tending  to  prove  all  the  facts,  on  the  be- 
lief of  which  by  the  jury  the  instruction  is  based.  The 
fact  that  Coffman  had  assigned  the  single  bill  to  Amanda 
G.  Hurst,  wife  of  the  prisoner,  for  a  valuable  consid- 
eration, and,  as  an  inducement  to  get  her  to  accept  it,  had 
agreed  and  promised  her,  that  if  the  obligor,  Watkins, 
did  not  promptly  pay  off  the  single  bill,  he  (Coffman), 
would  take  it  up,  is  the  allegation  supposed  to  be  sus- 
tained by  no  evidence.  It  is  true  that  Coffman  denies 
this  statement.  But  the  truth  of  this  statement  is 
asserted  by  the  witness,  Mrs.  James  M.  Plant,  who  was 
present  when  the  note  was  transferred  by  Coffman ;  and 
James  M.  Plant,  who  wrote  the  assignment  «iiys,  when  it 
was  written:  "  something  was  said  about  Coffman  taking 
up  the  single  bill,  if  Watkins  did  not  pay  it ;  and  that  his 
present  opinion  was,  Coffman  said  he  would  pay  it  if 
Watkins  did  not.  "  This  is  certainly  ample  foundation 
for  asking  this  instruction.  The  facts  set  forth  hypotheti- 
cally  in  this  instruction :  "  That  the  unpaid  balance  of 
the  assigned  note  was  available  and  valuable,  and 
would  be  realized  by  Coffman,"  though  an  undisputed 
fact,  is  one  which  I  regard  as  totally  immaterial,  and  the 
introduction  of  which  into  the  instruction  only  tended 
to  confuse  it,  and  render  difficult  to  comprehend  the  law 
point,  which  this  instruction  intended  to  present.  The 
question  intended  to  be  presented  by  it  i&,  that  if  when 
the  bond  of  Watkins  was  transferred  by  Coffman,  he 
(Coffman)  was  under  a  legal  obligation  to  the  transferee 
of  the  bond,  to  take  up  the  bond  and  pay  its  amount, 
then  that  the  difference  between  the  amount  he  actually 
paid  and  the  amount  be  was  bound  to  pay,  was  all  that 
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was  obtained  from  him  by  false  pretenses,  and  if  this  was  junl^xim. 
less  than  f  20.00,  the  defendant  could  not  be  convicted  STstaiie 
of  felony.  If  the  jury  believe  from  the  evidence,  in  the  .  Hurtt. 
language  of  this  instruction,  '^  that  Coffman  had  pre- 
viously assigned  the  single  bill  to  Amanda  G.  Hurst, 
wife  of  the  prisoner,  for  a  valuable  consideration,  and, 
as  an  inducement  to  get  her  to  accept  it,  had  agreed  and 
promised  her,  that  if  Watkins  did  not  promptly  pay  off 
said  single  bill,  he  (Coffman)  would  take  it  up," 
then  such  agreement  and  promise  is  binding  on  Coff- 
man, whether  due  diligence  to  collect  said  single  bill  was 
or  was  not  used  by  the  transferee.  The  proposition  of 
law  designed  to  be  submitted  by  this  instruction  is 
fairly  presented.  The  truth  or  falsity  of  this  proposi- 
tion involves  the  question  whether  a  person  can  be  in- 
dicted for  procuring  money  by  false  pretenses,  who  by 
false  pretenses  has  induced  another  to  pay  him  a  debt 
already  due.  Bishop  in  his  Crim.  Law,  vol.  2,  §442, 
third  ed.  states  the  law  to  be,  that  an  indictment  in 
such  a  case  will  not  lie.  The  oldest  decision  on  this 
question,  which  I  find  is  a  case  decided  in  1836,  by  Cole- 
ridge, Judge,  the  case  of  Rex  v.  WiUiama,  7  Car.  &  Payne, 
p.  354  ;  32  Eng.  C.  L.  R.,  p.  540.  The  prosecutor  owed 
the  prisoner's  master  a  sum  of  money  which  he  wonld 
not  pay ;  the  prisoner,  to  secure  his  master  the  means  of 
paying,  himself  went  to  the  prosecutor's  wife  and  falsely 
pretended  that  his  master  had  bought  of  her  husband 
two  sacks  of  malt  and  had  sent  him  to  fetch  them  away, 
and  she,  thereupon  gave  them  to  him,  and  he  carried  them 
to  his  master.  Judge  Coleridge  charged  the  jury,  "  that 
if  they  were  satisfied  that  the  prisoner  did  not  intend  to 
defraud  the  prosecutor,  but  only  to  put  it  in  his  masters 
power  to  compel  him  to  pay  a  just  debt,  it  will  be  your 
duty  to  find  him  not  guilty.  It  is  not  sufficient  that 
the  prisoner  knowingly  stated  what  was  false  and  thereby 
obtained  the  malt.  You  must  be  satisfied  that  the 
prisoner  intended  at  the  time  to  defraud  the  prosecutor. " 
The   case  of  The  Commtyiawealth  v,  Thompson,  reported 
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in  the  3d  Pa.  Law  Jour,  and  commented  on  in  Lewis' 
'U.  8.  Crim.  Law,  197,  is  said  in  the  ease  of  ITie  Common^ 
wealth  V.  Henry,  10  Harris,  (22  Pa.  St.  R.,  p.  256),  to 
have  been  a  case  in  which  the  prisoner  by  falsely  pre- 
tending he  had  a  warrant  of  arrest  against  the  prosecu- 
tor procured  the  payment  of  an  honest  debt.  It  was 
held  that  he  was  not  liable  to  be  indicted  tor  procuring 
money  by  false  pretenses.  This  case  is  cited  approvingly 
in  the  case  of  The  Commonwealth  v.  Henry,  and  the 
court  adds :  "  A  false  representation  by  which  a  man  is 
cheated  into  the  performance  of  a  duty  is  not  within  the 
statute.^'  In  the  case  of  The  People  v.  Thomas,  3  Hill 
169,  the  court  in  rendering  its  decision  uses  precisely, 
the  same  language  as  was  used  by  the  supreme  court  of 
Pennsylvania  in  the  case  of  The  Commonwealth  v.  Henry y 
though  an  examination  of  the  case  shows  that  the  decis- 
ion of  this  principle  was  not  involved  in  the  case  before 
the  court.  These  are  the  only  decisions  or  dUstaio  which 
I  have  been  referred,  or  which  I  have  found  bearing  on 
the  subject  directly.  Other  cases  have  been  relied  on  in 
which  the  question  discussed  was  the  criminal  intent  or 
absence  of  such  intent  in  common  law  offenses  ;  but  they 
seem  to  me  to  throw  but  little  light  upon  the  subject. 
The  true  question  involved  is,  what  is  the  proper  con- 
struction of  the  23d  section  of  chapter  145  of  the  Code  of 
West  Virginia.  Its  language  is :  "  If  a  person  obtain  by 
any  false  pretenses  from  any  person,  with  intent  to  defraud 
money,  &c,,  he  shall  be  deemed  guilty  of  larceny."  The 
words  false  pretenses  used  in  this  statute  are  very  com- 
prehensive, yet  the  court  looking  to  the  purposes  of  the 
Legislature  have  often  held  that  every  false  representa- 
tion or  statement  ought  not  to  be  held  a  false  pretense 
and  have  put  a  limited  meaning  on  these  broad  words 
which  they  have  attempted  to  define  with  such  accuracy 
as  the  nature  of  the  case  would  permit.  '^In  the  same 
spirit,  I  think,  the  words"with  intent  to  defraud,"  should 
be  interpreted.  [It  is  doubtless  immoral  for  a  person  by 
false   pretenses  to  obtain  the  payment  of  a  just  debt. 
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The  end  sought  may  be  just,  but  .such  end  will  not,  by  a   j^J^^i^, 
correct  code    of    morals,  justify   the   use   of  improper     xhe  sut* 
means;  but  the  law  does  not,  in  many  instances,  attempt      iHont. 
tbe  enforcement  of  good  morals,    and   the  question  is, 
whether   the    use  of  false  pretenses  to  obtain  a  claim 
justly  due,  is  within  the  true   meaning  of  this  criminal 
statute,  a  fraud.     To  so  construe  this  statute,  would,  in 
my  judgment,  consign    to  the   penitentiary  as  thieves 
many   persons  who   cannot   be  classed    with   common 
thieves,  without  breaking  down  all  our  ideas  of  distinc- 
tions in   degrees  of   immorality.     1  think,   therefore, 
that  within  the  true  meaning  of  this  statute,  a  man  can- 
not be  held  guilty  of  procuring  money  by  false  pretenses, 
with  intent  to  defraud,  who  has  merely  collected  a  debt 
justly  due  him,  though  in  making  the  collection  he  has 
used  false  pretenses.  J   The    authorities    I   have  cited, 
thoufirh  not  entitled  to  much  weight  in  themselves,  sus- 
tain this  view ;    and    I  have  seen   no  authority  which 
sustains  the  contrary  view.     I  think,  therefore,  the  cir- 
cuit court  erred  in  rejecting  the  first  instruction  offered 
by  the  defendant ;  it  might  very  properly  have  been  so 
modified  in  its  language  as  to  express  the  idea  it  intended 
to  convey   in   a   clearer   manner.     The  instruction  set 
forth  in  the  second  bill  of  exceptions,  should  have  been 
modified  by  the  court  by  adding  at  the  end  thereof,  these 
words:  "But  if  the  jury  further  believe  from  the  evi- 
dence, that  said  Coffman  had   previously  assigned  said 
obligation  to  Amanda  G.  Hurst,  wife  of  the  prisoner, 
for  a  valuable  consideration,  and,  as  an  inducement  to 
get  her  to  accept  it,  had  agreed  and  promised  her  that 
if  Watkins  did  not  pay  her  he  (Coffman)  would  take  it 
up ;  this  would  negative  the  idea  of  an  intent  to  defraud 
Cofiman,  so  far  as  the  procuring  of  $144.39,  the  amount 
of  said  obligation  was  concerned,  and  they  should  find 
him  guilty  of  taking  only  $13.61."     The  next  question 
is,  did  the  circuit  court  err  in  giving  the  instruction  set 
forth  in  the  third  bill  of  exceptions  ?    The  defendant's 
counsel  insists  that  though  the  first  part  of  §23  of  ch. 
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juneTerm.  1^^  ^f  Codc  of  W.  Va.  declares  that  a  person  obtaining 
The  stite  money  by  false  pretenses  shall  be  deemed  guilty  of  lar- 
Hmt.  ceny,  yet  the  punishment  of  this  offense  is  not  that  pre- 
scibed  by  the  Code  for  larceny,  but  is  the  punishment 
.named  in  the  latter  part  of  this  section,  that  is,  confine* 
ment  in  the  penitentiary  for  not  less  than  one  or  more 
than  five  years,  or,  at  the  discretion  of  the  jury,  confine- 
ment in  the  jail  not  more  than  one  year,  and  fine  not 
exceeding  $500.00;  and  that  the  court  erred  in  declaring 
the  punishment  of  this  crime,  in  any  case,  as  confine- 
ment for  not  less  than  two,  nor  more  than  ten  years  in 
the  penitentiary.  There  was  clearly  no  error  in  this 
part  of  tbe  instruction.  The  court  of  appeals  of  Vir- 
ginia considered  this  question  maturely  in  DUPs  case,  25 
Gratt.,  965,  and  decided  that  the  obtaining  money  under 
false  pretenses,  is  by  this  statute  made  larceny,  and  that 
the  penalty  of  the  offense  is  the  same  as  in  other  cases 
of  larceny.  I  fully  concur  in  the  elaborate  opinion  of 
Judge  Moncure  in  that  case  on  this  point.  See  j)ages  99 
81-4.  The  court,  however,  erred  in  not  respondin^r 
directly  to  the  inquiry  of  thejury,  by  giving  them  substan- 
tially the  instruction  contained  in  bill  of  exceptions  num- 
ber two,  with  themodification  thereof  as  above  indicated. 
While  the  instruction  contained  in  the  third  bill  of  ex- 
ceptions, is  not  positively  erroneous,  yet  given  under  the 
cii'cumstances  detailed  in  this  exception,  it  was  calcu- 
lated to  mislead  the  jury. 

The  prisoner's  fourth  bill  of  exception  presents  the 
question,  whether  it  was  error  for  the  court  to  make  to 
the  juror  in  the  presence  of  the  jury  the  remark  com- 
plained of.  It  appears  from  the  bill  of  exceptions,  that 
after  the  argument  of  counsel  was  concluded  the 
jury  retired  to  consider  of  their  verdict,  about  5 
o'clock  p.  M.,  on  the  7th  day  of  the  term  of  the  court,  and 
after  remaining  a  short  time  in  their  room,  returned  into 
court  without  having  agreed  upon  their  verdict.  There- 
upon they  were  adjourned  until  the  next  day  at  8  o'clock 
A,  M.,  at  which  time  they  were  again  sent  to  their  room 


Digitized  by 


Google 


OF   WEST   VIRGINIA.  76 

to  farther  consider  oi  their  verdict.  At  the  time  for  juJ^xeVm. 
the  noon  recess  they  were  sent  for  by  the  court  and  The  state 
adjourned  to  1:30  o'clock  p.  m.  After  their  coming  Hum. 
into  coart  after  dinner^  and  being  called  and  again  about 
to  retire  to  their  room  to  further  consider  of  their  ver- 
dict, andaft;er  the  instruction  had  been  given  and  refused, 
as  stated  in  bills  of  exceptions  numbers  one,  two  and 
three,  one  of  the  said  jurors  remarked  to  the  court,  in  the 
presence  and  hearing  of  the  counsel  for  the  State,  and 
the  accused,  and  in  the  presence  of  the  accused,  and  in 
the  presence  and  hearing  of  the  rest  of  the  jury,  that 
he,  the  said  juryman,  thought  the  jury  could  not  agree. 
Whereupon  the  court  responded  to  the  said  juror,  in  the 
same  presence  and  hearing  :  "  I  see  no  reason  why  the 
jary  cannot  agree  upon  a  verdict  in  this  case,"  and  again 
directed  the  jury  to  retire  to  their  room,  and  further 
consider  of  their  verdict. 

In  Virginia  the  courts  have  always  guarded  with  jealous 
care  the  province  of  the  jury.  In  Rosa  v.  Gill  and  vnfe,  1 
Wash.,  88,  President  Pendleton,  said  :  **  If  the  question 
depends  upon  the  weight  of  testimony,  the  jury,  and  not 
the  court  are  exclusively  and  uncontrollably  the  judge. " 
In  Ked  &  Roberts  v.  Hubert,  1  Wash.,  203,  the  court 
below  having  instructed  the  jury  that,  "  the  evidence  pro- 
duced by  the  plaintiff  was  good  and  effectual  in  law  to 
maintain  the  issue  on  his  part,  "  the  court  said :  "  The 
dictrict  court  most  certainly  did  wrong  in  directing  the 
jury,  that  the  evidence  was  sufficient  to  maintain  the  issue.'^ 

In  the  case  of  Gregory  v.  Baugh,  2  Leigh.  665,  the 
drcuit  court  having  in  a  charge  or  instruction  to  the  jury, 
stated  matters  as  being  in  a  written  deposition  and  in- 
strncted  the  jury  that  that  matter  was  legal  evidence 
when,  in  fact,  no  such  matter  was  in  the  deposition,  it 
was  held,  that  this  was  calculated  to  mislead  the  jury,  and 
was  error,  for  which  the  verdict  should  be  set  aside  and 
the  judgment  reversed.  The  court,  consisting  of  four 
judges,  were  unanimous  in  this  decree.  It  was  argued 
with  great  force,  that  in  was  impossible  that  the  charge 
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June^erm.  could  have  deceived  or  mislead  the  jury.  The  deposi- 
The  6ute  tions  Were  before  the  jury,  the  cause  turned  chiefly  on 
Hurst.  them,  they  were  doubtless  the  subject  of  minute  exami- 
nation and  discussion  at  the  bar,  and  it  was  to  be  pre- 
sumed, that  they  were  carried  by  the  jury  from  the  bar 
into  the  jury  room  and  read  there  and  considered.  "  It 
was  said,  ^'  answered  Judge  Carr,  to  this  argument,  that 
"  the  jury  would  read  the  affidavit  for  themselves  and 
not  take  the  court's  version  of  it.  This  they  might 
do  as  in  any  other  case  where  the  court  undertook  to 
to  instruct  them  on  the  weight  or  effect  of  evidence. 
They  might  disregard  such  an  instruction,  yet  it  would 
be  error  in  the  court  to  give  it. "  Judge  Green  said : 
"  The  instructions  were  calculated  to  mislead  the  jury, 
more  or  less,  by  inducing  them  to  believe,  that  the  court 
was  of  opinion  that  such  was  the  effect  of  the  deposi- 
tion. "  Judge  Cabell  concurred  with  Judge  Green.  And 
Judge  Brooke  said :  "  The  objection  to  the  instruction  is 
not  obviated  (as  was  argued  by  counsel)  by  the  circum- 
stance that  the  evidence  was  in  writing  and  would  be  seen 
by  the  jury,  who  might  correct  the  mistake  of  the  Judge." 
In  that  case  the  mistake  was,  as  to  a  mere  matter  of  fact, 
and  could  have  been  corrected  by  merely  reading  the 
deposition,  which  it  was  the  duty  of  the  jury  to  do,  and 
which,  therefore,  they  probably  did,  and  yet  because  they 
may  have  been  misled  by  the  statement  of  the  court,  the 
judgment  was  reversed.  In  this  case  the  court  weighed 
the  evidence  and  pronounced  an  opinion  upon  it,  and 
the  errors,  if  any,  could  not  be  so  easily  corrected.  It  is 
the  ordinary  case  of  an  opinion  as  to  the  weight,  effect 
or  sufficiency  of  evidence  submitted  to  a  jury,  which  is  a 
good  ground  for  reversal  of  a  judgment  according  to  all 
the  authorities.  Such  an  opinion  is  certainly  calculated 
to  mislead  them,  whether  it  be  communicated  to  them 
in  the  form  of  an  in.struction,  or  be  merely  expressed  by 
the  court  in  their  presence  in  the  progress  of  the  trial.  In 
either  case  they  are  authentically  informed  of  the  opinion; 
and  it  must  have   an  influence  upon  their  judgments, 
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probably  as  much  in  the  one  case  as  the  other,  but  whether  j^e%«m. 
the  same,  or  more,  or  less,  the  principle'  involved  is  not  Thestat* 
affected. "  Moncure,  Judge,  in  McDowell  ex^rs  v.  Oraw-  Hunt. 
ford,  11  Gratt.,  405.  In  the  ca^e  just  cited  Judge  Mon- 
cure, quotes  approvingly  from  1  Rob.  Pr.,  338,  344, 
where  the  cases  are  collected,  and  as  the  result  of  a  re- 
view of  the  cases  the  author  says :  "  They  evince  a  jeal- 
oos  care  to  watch  over  and  protect  the  legitimate  powers 
of  the  jury.  They  show  that  the  court  must  be 
very  careful  not  to  overstep  the  line,  which  separates 
law  from  &ct.  They  establish  the  doctrine  that  where 
the  evidence  is  parol,  any  opinion  as  to  the  weight,  effect 
or  sufficiency  of  the  evidence  submitted  to  the  jury,  any 
assumption  of  a  fact  as  proved,  or  even  an  intimation 
that  written  evidence  states  matters,  which  it  does  not 
state,  will  be  an  invasion  of  the  province  of  the  jury." 

The  authorities  cited  were  all  in  civil  cases.  There 
is,  and  ought  to  be,  a  distinction  between  the  trial  of  civil 
and  criminal  cases  in  many  important  particulars. 

There  is  a  great  difference  as  to  the  quantity  of  evi- 
dence necessary  in  the  two  classes  of  cases.  In  a  civil 
case,  the  plaintiff  should  prevail,  if  the  weight  of  evi- 
dence preponderates  in  his  favor ;  but  in  a  criminal  case 
it  is  necessary  that  the  evidence  shall  be  suiHcient  to  re- 
move every  reasonable  doubt  of  the  prisoner's  guilt.  In 
civil  cases  the  losing  party  may  appeal,  or  obtain  a  writ 
of  error ;  but  in  a  criminal  prosecution,  the  verdict  of 
not  guilty  is  final  and  irrevocable,  and  a  judgment  in 
favor  of  the  accused  must  be  rendered  thereon.  In  a 
civil  case,  it  is  in  the  power  of  the  parties  by  a  demurrer 
to  the  evidence,  to  take  from  the  jury  the  whole  evi- 
dence, and  submit  the  case  to  the  court;  but  in  a  crim- 
inal case,  the  state  cannot  demur  to  the  evidence  and 
compel  the  defendant  to  join  therein,  the  prisoner  has 
the  right  to  have  the  jury  pass  upon  the  evidence,  and 
that  right  cannot  be  taken  from  him.  In  a  civil  case, 
the  jury  must  recieve  the  law  from  the  court  if  it  is 
given ;  in  a  criminal  case,  the  jury  are  judges  of  the 
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juni^Twm.  '^^  ^^  well  as  of  the  fact.  Dosses  casCy  1  Gratt.  559.  Ill 
The  state  ^  ^^vil  case,  if  there  seems  to  be  no  prospect  of  the  jury 
nJratt  agreeing,  the  Judge  may  discharge  thejury,  even  without 
the  consent  of  the  parties ;  but  in  a  criminal  case,  the 
jury  cannot  be  discharged  without  the  consent  of  the 
prisoner,  merely  because  the  court  is  of  opinion  that  the 
jury  will  not  be  able  to  agree  as  long  as  the  court  is  in  ses- 
sion and  if  it  be  discharged  it  has  been  held,  the  prisoner  is 
entitled  to  his  discharge.  Willmms^s  ccwe,  2  Gratt.  568.  If 
the  province  of  the  jury  should  be  guarded  with  jealous 
care  in  a  civil  case,  much  more,  and  for  stronger  reasons, 
should  it  be  wat<5hed,  guarded  and  protected  in  a  criminal 
case.  If  the  province  of  the  jury  in  a  criminal  case  may  be 
allowed  to  be  invaded,  the  liberty  and  lives  of  the  citizens 
would  not  be  safe.  In  times  of  peril,  when  commotions 
in  the  State  exist,  untrammeled  jury  trials  are  the  great-  * 
est  safeguard  of  the  citizen.  If  in  a  civil  case,  it  is 
error  for  w^hich  the  verdict  should  be  set  aside  and  the 
judgment  reversed,  for  the  court  to  make  a  remark  in 
the  presence  of  the  jury  calculated  to  mislead  them,  or 
calculated  to  cause  them  to  give  more  or  less  weight  to 
any  testimony  before  them,  for  much  stronger 
reason,  would  it  be  error  to  make  the  same  remark  in 
the  trial  of  a  criminal  case.  Was  the  remark  made  by 
the  Judge  in  this  case  calculated  to  mislead  thejury,  or 
to  indicate  the  opinion  of  the  Judge  in  such  a  way  as  to 
have  the  probable  effect  of  influencing  the  jury  in  their 
verdict  ?  The  jury  had  been  out  for  some  time  consid- 
ering their  verdict,  and  some  time  before  the  verdict 
was  rendered,  came  into  court,  and  asked  the  court  for 
an  instruction  which  clearly  indicated  that  they  were 
inclined  to  find  the  prisoner  guilty,  if  not  of  the  felony, 
at  least  of  a  misdemeanor.  The  court  had  before  in- 
structed them,  that  "they  must  regard  the  prisoner  inno- 
cent until  the  contrary  is  proven  beyond  a  reasonable 
doubt."  It  is  probable  that  some  of  the  jury  had  such 
doubt,  and  when  the  court,  to  whom  the  jurors  properly 
look  with  confidence,  told  them  he  saw  no  reason  why 
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they  could  not  agree  in  the  case,  it  would  not  be  strange    june^erm. 
if  that  remark  would  have  more  potency  in  solving  their     The  sute 
doubts  than  anything  else  in  the  case.     They  might  well       jLmt. 
say,  that  "  if  the  court  saw  no  reason  why  they  should 
not  agree,  why  should  they  have  any  such  reason  ?"    We 
think  the  remark  was,  under  the  circumstances,  well  cal- 
culated to  influence  the  jury,  and  indicate  to  them,  that  in  , 
the  opinion  of  the  court,  the  case  was  free  from  doubt ;  and 
well  calculated  to  remove  any  doubt  that  might  be  in 
the  minds  of  any  of  the  jury;  and  should  not  have  been 
made  ;  and  was  an  error  of  which  the  prisoner  might  well 
complain. 

For  the  reasons  above  stated  the'circuit  court  did  not 
err  in  refusing  to  arrest  the  judgment ;  but  a  new  trial 
should  have  been  awarded  the  defendant  on  his  motion. 

Wherefore,  for  the  error  of  the  said  circuit  court  in 
overruling  the  motion  of  the  accused  for  a  new  trial,  and  ' 
for  the  other  errors  specified  in  this  opinion,  itseemeth 
to  this  Court,  that  the  judgment  rendered  by  said  circuit 
court  in  this  case  is  erroneous.  Therefore  it  is  considered, 
that  the  same  be  reversed  and  annulled,  and  it  is  ordered, 
that  the  verdict  rendered  by  the  jur}'  be  set  aside,  and  that 
the  cause  be  remanded  to  the  said  circuit  court  of  Harri- 
fjon  county  with  direction  to  proceed  in  the  manner  pre- 
scribed by  law  to  cause  another  jury,  duly  quali- 
fied, to  come  and  to  say  whether  the  said  Gilbert  L. 
Hurst,  be  guilty  of  the  felony  wherewith  he  stands 
accused,  in  the  said  indictment  mentioned,  or  not 
guilty,  and  further  proceed  according  to  the  principles 
settled  in  the  foregoing  opinion,  and  as  the  law  requires. 

Judgment  Reversed,  verdict   set  aside  and  case 
remanded 
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CASES  DETERMINED 
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OF  WEST  VIRGINIA, 

AT   THE   AUGUST  TERM    THEREOF,    HELD    AT   CHARLES- 
TOWX,     IX     THK    COUNTY     OF    JEFFERSOX,     COM- 
MENCING   ON  THE  FIRST  DA  V  OF   AUGUST, 
1<S77,  AND  ENDING  ON  THR  TENTH 
DAY    OF   SEITEMBER,    1877. 


Ia'cas,  Jr.  v.  Locke,  et  al. 

(Absent,  Green,  President). 
Decided  September  10,  1877. 

1.  A  new  trial  will  not  be  granted  on  the  ground  of  after-discovered  AuguVtTerm. 

evi<lence,  where  the  evidence  is  such  as  by  the  use  of  reason-" 
al>le  diligence  might  have  been  discovered  before  the  former 
trial. 

2.  Neither  will  a  new  trial  be  granted  on  such  ground,  unless 

in  the  opinion  of  the  Court  such  after-discovered  evidence, 
if  before  the  jury,  ought  to  produce  a  different  verdict. 
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^^Jl:        3.  A  sheriff  and  his  sureties  are  liable  for  the  acts  of  such  sheriff 

August  Term. 

done  colore  officii 

4.  A  sheriff  and  his  sureties  are  liable  for  the  acts  of  the  deputy 
of  such  sheriff  done  colore  officii. 

5.  A  deputy  and  his  sureties  are  liable  to  the  sheriff  for  the  acts  of 
the  deputy  done  colore  officii. 

6.  L.  is  sheriff  of  the  county  of  J.,  and  appoints  C.  his  deputy  who 
gives  the  usual  bond ;  C.  takes  possession  of  the  estate  of  Little, 
within  the  district  of  C.  in  said  county,  and  administers  on 
said  estate  in  the  name  of  L.  administrator  de  hm'm  iwn  of  Little, 
collects  debts  due  tlie  estate  and  pays  claims  against  the 
estate,  consents  to  an  order  in  a  chancery  suit  against  L.  as 
administrator  de  honix  turn,  of  said  ewtate  which  recites  the  fact 
that  L.  was  appointed  such  administrator  df  bonis  non;  a 
settlement  is  made  in  said  suit  of  the  accounts  between  such 
administrator  de  honU  iion  and  said  estate,  and  a  decree  in  said 
suit  rendered  against  such  sheriff  as  such  administrator  <&c., 
for  a  sum  of  money,  which  on  execution  issued  under  said 
decree  the  sheriff  paj's,  the  sheriff  then  brings  a  suit  at  law 
against  his  deputy  and  his  sureties  on  his  bond  to  recover  the 
amount  so  paid,  the  deputy  havmg  collecU'd  the  money  frona 
the  estate,  and  being  in  default,  and  there  appears  no  order 
on  the  proper  record  showing  the  estate?  liad  been  in  fact 
committe<l  to  said  sheriff.    Hkld  ; 

That  the  acts  of  the  deputy  under  the  circumstances  in  ad  - 
ministering  on  said  estate  were  done  rohre  officii,  and  the 
deput)'  and  his  sureties  are  liable  to  the  sheriff  for  the 
default. 

This  was  a  writ  of  error  and  niipcnied^aJi  to  a  judgment 
of  the  circuit  court  of  Jefferson  county,  entered  on  the 
17th  day  of  November  1874,  setting  aside  a  verdict  of 
a  jury  rendered  theretofore  against  the  defendant  John 
J.  Ijocke,  and  granting  him  a  new  trial  In  a  case  then 
pending  in  said  court,  in  which  Robert  Lucas,  Jr.,  was 
plaintiff,  and  John  J.  Locke  and  others  were  defendants. 

The  writ  of  error  was  allowed  ui)on  the  petition  of 
the  plaintiff: 

The  Hon.  John  Blair  Hoge,  Judge  of  the  thinl  judi- 
cial circuit,  presided  below. 

Johnson  Judge,  who  delivered  the  opinion  of  the 
Court,  states  the  case  as  follows : 
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Robert   Lucas,   Jr.,  was  elected  sheriflF  of  Jefferson  AngJ!? Term, 
county  for  the  term  of  two  years,  commencing  January        ^^^j;     ^ 
1, 1857,  and  ending  January  1, 1859.     He  appointed  one    u^'etea, 
James  W.  Campbell  his  deputy,  and  assigned  to  him  a 
district  specifically  described  by  metes  and  bounds  in  the 
official  bond  executed  by  said  deputy.     This  bond  was 
executed    in  the   penalty  of  $40,000.00  by  said  Camp- 
bell   as   principal    and    by   certain   sureties,  of  whom 
said  John  J.  Locke,  Isaac  N.  Carter,  Joseph  Myers  and 
Fraocis  W.  Drew  were  the  survivors  when  this  suit  in 
debt  was  brought,  to  March  rules  1872,  in  the  name  of 
said  Lucas,  on  said  bond  against  said  surviving  obligors. 

The  office  judgment  was  set  aside  at  the  April  term 
1872,  by  the  ple»s  of  nil  debit  and  the  statute  of  limita- 
tions, entered  apparently  in  behalf  of  all  the  defendants. 
At  a  subsequent  term  however  continued  and  held  on 
the  29th  day  of  October  1874,  John  J.  Locke,  by  leave 
of  court,  severed  in  his  defense,  demurred  to  the  declara- 
tion and  to  each  count,  withdrew  on  his  own  behalf  the 
pleas  o{  nil  debit  and  limitations  theretofore  entered,  filed 
three  special  pleas,  and  the  pleas  "conditions  performed 
and  conditions  not  broken."  The  court  overruled  the  de- 
murrer, and  the  plaintiff  replied  generally  to  the  pleas^ 
and  issues  were  joined,  and  on  the  day  last  mentioned, 
October  29,  1874,  the  case  was  submitted  to  the  jury,  who 
on  the  31st  of  the  same  month,  rendered  their  verdict  for 
the  plaintiff  in  the  sum  of  $146.84. 

The  first  of  the  special  pleas  averred  that  J.  W.  Camp- 
bell, deputy  of  Robert  Lucas,  Jr.,  was  not  a  party  to  the 
chancery  suit  in  the  declaration  mentioned,  and  had  no 
notice  of  the  pendency  of  the  same,  and  at  no  time  and 
in  no  manner  was  called  upon  or  had  the  opportunity  to 
defend  himself  as  to  his  accounts  and  administration  of 
the  estate  of  Geo.  Little,  deceased. 

The  second  plea  averred,  that  said  decree  was  obtained 
against  plaintiff  by  his  own  negligence. 

The  third  plea  averred,  that  after  the  estate  of  Geo. 
Little,  deceased,  was  committed  to  the  sheriff,  at  no  time 
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AuguS^Term.  ^^^^  there  assets  in  the  hands  of  said  deputy  applicable 
'^  J~^  by  law  to  the  payment  of  the  debt  due  by  said  estate  to 
Lock^'eini.    Rezin  E.  Simpson,  use  of  Glenn  &  Campbell. 

To  each  of  these  pleas  there  was  a  general  replication. 
The  claim  in  the  declaration  was  that,  the  estate  of  Geo. 
'  Little,  deceased,  was  committed  to  the  hands  of  the  plain- 
tiff, sherifi  of  Jefferson  county,  who  thus  became  the  ad- 
ministrator de  bonis  non,  of  Geo.  Little,  deceased ;  that 
said  estate  of  Geo.  Little  was  indebted  to  Rezin  E.  Simp- 
son, for  the  use  of  Glenn  &  Campbell;  that  the 
estate  thus  committed  to  the  sheriff  was  situated 
within  the  district  of  the  deputy,  James  W.  Campbell, 
who  took  charge  of  the  sjiid  estate  and  collected  the 
rents  and  profits  &c.,  and  that  a  decree  was  rendered 
against  said  Lucas,  administrator  de  boim  von  of  said 
Little,  in  a  chancery  suit  wherein  Leonard  Sadler  was 
plaintiff,  and  said  Lucas,  administrator  de  bonis  noriy  &c., 
and  others  were  defendants,  on  which  decree  an  execu- 
tion issued  in  favor  ot  Rezin  E.  Simpson,  use  of  Glenn 
&  Campbell,  against  said  Lucas,  administrator  &c.,  which 
he  was  compelled  to  pay.  The  evidence  is  set  out  entire 
in  the  record,  and  there  was  certainly  sufficient  to  satisfy 
the  jury  of  the  truth  of  every  material  allegation  in  the 
declaration.  It  appeared  that  an  order  was  entered  in 
said  chancery  suit,  with  an  endorsement  proved  to  be  in 
the  handwriting  of  said  James  W.  Campbell,  which  is 
as  follows: 

"  It  being  suggested  to  the  court  that  John  Avis,  ad- 
ministrator de  bonis  nony^ith  the  will  annexed  of  George 
Little,  deceased,  has  been  removed  from  his  office,  and 
the  estate  committed  to  Robert  Lucas,  sheriff  of  Jeffer- 
son county,  it  is  ordered  that  this  cause  be  revived,  by 
consent,  against  Robert  Lucas,  the  said  sheriff,  com- 
mittee administrator  de  bonis  non  with  the  will  annexed 
of  George  Little,  and  by  like  consent  and  with  the 
consent  of  the  said  sheriff,  committee  administrator  de 
bonis  non  with  the  will  annexed  of  George  Little,  it  is 
ordered  that  commissioner  Samuel  Stone,  do  settle  the  ac^ 
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counts  of  said  sheriff,  committee  administrator  de  bonis  Augii«;'T«rm . 
non  with   the  will  annexed  of  George  Little,  and  report       i.,^^;^ 
his  proceeding  here  to  this  court."  UKteetcu. 

Upon  which  decree  at  its  foot  was  the  following  en- 
dorsement : 

"I  assent  to  the  entering  of  the  above  decree. 
(Signed)  JaxMES  W.  Campbell,  D.  S. 

for  R.  Lucas,  /r." 

This  order  is  a  part  of  the  evidence  in  the  case. 

The  defendant  moved  the  court  to  set  aside  the  ver- 
dict and  grant  him  a  new  trial  on  the  ground  of  afler- 
discovered  evidence,  and  supported  his  motion  with  the 
following  affidavit  with  jurat  attached  : 

"John  J.  Lock  maketh  oath  and  say«,  that  up  to  the 
time  of  the  trial  of  this  case  he  had  no  knowledge  or 
means  of  kno>ving  whether  the  estate  of  George  Little, 
deceased,  was  committed  to  Robert  Lucas,  late  sheriff  of 
Jefferson  county,  during  the  period  between  January  1, 
1857,and  January  1, 1859,and thatnotuntil  the  develop- 
ment of  the  arguments  made  before  the  jury  had  he  even 
a  suspicion  that  the  said  estate  had  not  been  so  committed, 
and  being  then  for  the  first  time  put  upon  his  inquiry, 
he  immediately  caused  a  search  to  be  made  for  the  order 
committing  the  said  estate  to  the  said  Lucas,  the  result 
of  which  search,  made  in  the  clerk^s  office  of  this  court 
and  that  of  the  county  court,  reveals  the  fact  that  during 
the  time  mentioned  above  no  such  commitment  was 
ever  made,  as  will  appear  by  the  certificates  of  F.  P. 
Lynch,  deputy  clerk  of  this  court,  and  by  Thomas  A. 
Moore,  clerk  of  the  county  court  of  this  county,  which 
certificates  are  hereto  appended." 

The  certificates  referred  to  in  the  foregoing  affidavit 
appear  in  the  record. 

On  the  17th  day  of  November,  1874,  on  the  defend- 
ant's said  motion,  the  court  set  aside  the  verdict  of  the 
jury  and  granted  a  new  trial. 

This  suit  was  brought  against  John  J.  Locke,  Isaac 
N.  Carter,  Joseph  Myers  and  Francis  W,  Dr^w,     It  ap- 
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AaKartTerm.  P^*"-™  from  the  record  that  Isaac  N.  Carter  was  a  non- 
'  resident,  and  that  the  death  of  Joseph  Myers  was  sug- 
gested, and  John  J.  Locke  had  demanded  and  received  a 
separate  trial ;  a  trial  was  also  had  as  to  the  only  remain- 
ing resident  defendant,  Francis  W.  Drew,  and  the  jury 
found  against  him  a  verdict  for  the  same  sum  as  was  found 
against  the  defendant,  Locke,  in  the  trial  of  his  case; 
Do  judgment  was  entered  upon  this  verdict,  as  the  verdict 
in  the  case  against  Locke  was  set  aside. 

It  was  clearly  shown  to  the  jury  in  the  trial  of  the 
case  against  Locke,  that  the  estate  of  George  Little, 
deceased,  was  in  the  district  of  James  W.  Campbell, 
the  deputy  of  Robert  Lucas,  Jr.,  sheriff  of  Jefferson 
county,  and  that  said  Campbell  in  his  capacity  as  deputy 
sheriff*  did  administer  on  said  estate,  and  that  a  settle- 
ment was  made  in  the  chancery  suit  referred  to,  in  which 
an  account  was  taken  between  Robert  Lucas,  Jr.,  admin- 
istrator de  bonis  non,  of  George  Little,  deceased,  and 
said  estate  with  the  knowledge  of  said  Campbell  as  his 
consent  to  the  decree  in  that  cause  shows. 

To  the  judgment  of  the  court  in  setting  aside  the 
verdict  against  Locke,  and  granting  him  a  new  trial,  the 
plaintiff  obtained  a  writ  of  error. 

David  B.  Lucds,  for  plaintiff*  below  and  plaintiff  in 
error,  referrred  the  Court  to  the  following  authorities : 

Mosby  V.  Mosby,  9  Gratt.  584;  County  Justices  v. 
PuUcersonj  21  Gratt.  182;  Sangster  v.  CommonwecMh,  17 
Gratt.  131;  8  Gratt.  278;  4  H.&M.  369;  6  Rand.  142; 
4  Call  459;  Code  of  W.  Va.,  p.  542,  §4. 

Andrew  Hunter  and  Andrew  E,  Kennedy ,  for  defendant 
Locke,  the  defendant  in  error. 

Johnson,  Judge  : 

The  writ  of  error  in  this  case  was  obtained  under 
the  provision  of  section  1,  chapter  16,  of  the  acts  of 
1872-3,  which  allows  a  writ  of  error  to  the  judgment  of 
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the  court  in  setting  aside  a  verdict  and  granting  a  new  Aagust'rorm. 
trial,  without  waiting  ior  the  new  trial  to  be  had.  "luow 

No  other  ground  for  setting  aside  the  verdict  and  Lockiwo/. 
granting  the  new  trial,  was  made  the  basis  of  the  motion 
in  the  (^ourt  below,  other  than  that  disclosed  in  the  affi- 
davit, of  after-discovered  evidence.  Notwithstanding 
this  fact,  if  it  appear  from  an  inspection  of  the  bill 
of  exceptions  made  part  of  the  record,  and  which  sets 
forth  all  the  evidence,  the  evidence  was  plainly  in- 
sufficient to  sustain  the  verdict;  it  was  properly  set  aside, 
although  the  motion  for  the  new  trial  was  bjised  solely 
on  the  one  ground.  .  Shrewsbury  v.  Miller  et  al.,  10  W. 
Va.,  115.  From  the  whole  evidence  it  can  not  be  said 
there  was  not  ample  evidence  to  sustain  the  verdict  of  the 
jury  ;  it  is  not  contended  here  that  there  was  not. 

But  it  is  insisted  by  the  learned  counsel  for  the  de- 
fendant in  error,  that  the  real  party  as  plaintiff 
was  not  befon^  the  court;  that  the  affidavit  discloses 
the  faiU  that  there  was  no  order  committing  the  estate 
of  Robert  Little  t^>  the  plaintiff,  as  sheriff  of  Jefferson 
county.  Was  not  this  matter  among  others  in  issue  be- 
tween the  parties?  and  was  there  not  sufficient  evidence 
before  the  jury  to  authorize  them  to  infer  this  fact? 

There  was  no  objection  to  any  of  the  evidence  intro- 
duced to  the  jury,  and  from  what  they  had  they  might 
well  infer  that  said  estate  was  in  fact  committed  to  the  said 
sheriff.  It  is  now  insisted  that  the  fact  was  otherwise. 
If  so  why  was  it  not  so  shown  to  the  jury  ?  Even  if  it 
appeared  that  the  wrong  man  was  plaintiff,  would  it  not 
have  been  proper  to  have  proved  that  fact  to  defeat  the 
plaintiff \s  action  ?  What  is  the  difference  between  the 
wrong  man  being  plaintiff,  and  the  right  man  bringing 
the  wrong  action,  an  action  on  which  he  had  no  right' 
at  all  at  law  to  recover  ?  In  either  case  it  would  be  the 
duty  of  the  defendant  to  prove  the  fact  before  the  jury, 
aivl  such  proof  would  entitle  him  t<j  defeat  the  plaint 
tiff's  action. 

I  see  no  reason  to  take  this  case  out  of  the  general 
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AugJrtTenn.  ^"'®  applicable  to  motions  for  a  new  trial  on  the  ground 
^^^  of  after-discovered  evidence.  In  Brown  v.  Speyers,  20 
ixKte'ecof.  Gratt.,  308,  Judge  Staples  says :  "It  is  an  established 
rule  of  the  court  to  grant  new  trials  very  rarely  upon 
the  ground  of  after-discovered  evidence,  and  never  but 
under  very  special  circumstances.  The  party  muvst  show 
he  was  ignorant  of  the  existence  of  the  evidence,  and  it 
must  be  such  as  reasonable  diligence  on  his  part  could 
not  have  secured  on  the  former  trial, "  &c.  We  can 
adopt  his  language  further  and  say,  "  to  grant  a  new 
trial  under  the  circumstances  here  disclosed  is  to  violate 
well  settled  principles  of  law  ;  to  offer  premiums  to  neg- 
ligent suitors  to  omit  the  exercise  of  proper  diligence 
in  preparing  for  the  trial  of  cases.  '^  Were  the  rule  to 
be  relaxed  and  sureties  not  required  to  exercise  diligence 
in  looking  up  their  testimony,  and  affidavits  after  verdict, 
that  the  party  had  just  then  discovered  material  evidence, 
of  which  they  were  before  ignorant,  were  to  be  regjirded 
as  sufficient  to  justify  the  court  in  granting  new  trials,  it 
would  be  almost  impossible  to  terminate  litigation.  In 
this  case  the  affidavit  does  not  disclose  the  slightest  dili- 
gence on  the  part  of  the  defendant  in  error.  The  evi- 
dence he  deems  so  material  was  on  the  records  of  the 
courts.  He  does  not  say  that  he  made  any  search  for  it 
at  all.  The  reasonable  inference  is  that  he  supposed 
that  the  records  would  show  that  the  order  committing 
the  estate  to  the  sheriff  was  on  the  records.  His  think- 
ing so,  would  not  excuse  him  for  his  negligence  in  omit- 
ting to  examine  the  records  until  afler  the  verdict  was 
rendered.  It  would  be  unsafe  and  dangerous  to  set  aside 
verdicts  under  circumstance  like  those  here  disclosed. 

It  is  regarded  as  essential  to  the  success  of  a  motion 
'  for  a  new  trial  on  the  ground  of  after-discovered  evi- 
dence, that  the  testimony  will  in  the  opinion  of  the 
court,  if  a  new  trial  is  had,  substantially  change  the  ver- 
dict. The  new  evidence  must  be  material  and  of  a  de- 
cisive character,  and  such  as  to  induce  belief  that  injustice 
has  been  done,  and  on  a  new  trial  ought  to  change  the 
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result.     Do  the  facts  set  out  in  the  affidavit,  and  the  cer-  August  Term. 
tificates  there  referred  to,  show  that  the  failure  of  the  de-        "^[^1 
fendant  to  produce  the  records  before  the  jury  showing    locke'elai: 
that  no  order  was  entered,  committing  the  estate  of  Geo. 
Little,  deceased,  to  Robert  Lucas,  J.r.,  sheriff  of  Jefferson 
county,  had  done  injustice  to  the  defendant  in  the   trial, 
and  that  if  such  records   were  before  the  jury  in  a  new 
trial,  a  different  verdict  ought  to  be  rendered  ? 

This  presents  the  question,  whether  the  sureties  of  an 
offic^er  on  his  bond  are  responsible  for  such  of  his  acts 
only  as  are  done  virtute  officii,  or  whether  they  are  also 
responsible  for  such  as  are  done  colore  officii  If  the 
sureties  of  Robert  Lucas,  Jr.,  would  be  i-esponsible  for 
his  acts  done  colore  officii,  then  the  sureties  of  the  deputy 
would  be  responsible  for  similar  acts. 

On  the  common  law  principles  governing  the  ordi- 
nary relation  of  principal  and  agent,  the  sheriff'  would  not 
be  responsible  for  an  act  done  by  his  deputy  colore  officii; 
but  on  principles  of  public  policy  applying  to  the  rela- 
tion of  a  sheriff^  and  his  deputy,  the  former  is  liable  in 
such  a  ca**e;  on  the  same  principles  it  would  seem  that 
he  and  his  sureties  are  liable  on  his  official  bond.  Semes- 
ter etal.y,  Tfie  Commomcealth,  17  Gratt.  131.  It  has 
been  well  settled  that  the  sureties  of  a  sheriff*  are  re- 
sponsible for  his  trespass  in  seizing  and  selling  the  goods 
of  B.  on  an  execution  or  attachment  against  A.  17 
Gratt. ,  «iy>ra  and  cases  there  cited.  And  it  is  just  as  well 
settled,  if  the  deputy  of  the  sheriff  does  such  an  act,  the 
sheriff  is  liable  therefor. 

In  Jarnes  v.  McOubbin,  2  Call.,  273,  a  deputy  drove 
one  man's  pr«>perty  on  the  land  of  another,  in  order  that 
he  might  levy  a  distress  warrant  on  it,  which  he  did. 
Trespass  vi  et  armis  was  brought  against  the  sheriff 
therefor,  and  was  "unaniinously  sustained  by  the  court. 
What  more  willful  and  unauthorized  act  than  this  could 
have  been  done  by  a  deputy  ?  In  Mosby^^  admW  et  al  v. 
Mosby's  adm^r.,  Judge  Moncure  says  with  reference  to 
that  case :  "There  is  another  principle  on  which  I  think 
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Miller  is  liable  for  the  rents  received  by  his  deputies, 
j^cM  ^^d  ^^^^  ^^)  ^^^^  A  sheriff  is  held  civilUer,  though  not 
Locke  el  aL  criminalUer,  for  all  the  acts  of  his  deputies  cx>lore  officii J^ 
And  the  same  learned  Judge,  in  the  case  before  cited  of 
Sangstefi'  et  al  v.  IJie  ChmmonweaUh  says :  "  There  is  no 
proposition  better  settled,  and  especially  in  this  state, 
than  that  a  sheriflF  is  liable  dviliter,  though  not  crimin- 
cUiter,  for  all  the  acts  of  his  deputies  coUn^e  officii,  and  is 
liable  therefor  in  the  same  form  of  action  as  ii  they  had 
been  actually  committed  by  himself;  and  consequently, 
that  he  is  liable  in  an  action  of  trespass  vi  et  armis  for 
the  act  of  his  deputy  in  taking  the  goods  of  A.  under 
an  execution  against  B.  It  seems  to  result  necessarily 
from  that  proposition,  that  the  sheriff  is  not  only  person- 
ally liable  in  such  a  case,  but  he  and  his  sureties  are 
liable  on  his  official  bond.  He  is  liable  for  his  deputy, 
because  the  act  of  the  latter  is  done  under  color  of  the 
office  of  sheriff*,  and  is  thus  a  qucun  official  act.  Certain- 
ly the  deputy  and  his  sureties  in  his  bond  to  the  sheriff' 
for  the  faithful  discharge  of  the  duties  of  his  office  of 
deputy,  would  be  liable  in  an  action  on  that  bond  to  the 
sheriff,  to  recover  damages  sustained  by  the  latter  from 
such  an  act  of  the  former." 

It  has  often  been  held,  if  a  sheriff  commits  a  trespass 
under  color  of  a  void  writ,  or  a  writ  which  is  funetiis 
offi^,  he  and  his  sureties  are  liable  for  such  trespass ;  and, 
so  he  would  be  for  a  similar  trespass  under  like  circum- 
stances committed  by  his  deputy ;  and  in  the  latter  case, 
the  deputy  and  his  sureties  on  his  bond  would  be  liable 
to  the  sheriff*. 

In  Knowlton  v.  Bartldt^  1  Pick.  273,  the  court  says : 
"If  the  act  from  which  the  injury  resulted  wa»  an  official 
act,  the  authorities  are  clear  that  the  sheriff  is  answer- 
able ;  if  it  was  not  an  official  but  a  personal  act,  it  is 
equally  clear  that  he  is  not  answerable.  But  an  official 
act  does  not  mean  what  the  deputy  might  lawfully  do  in 
the  execution  of  his  office ;  if  so,  no  action  would  ever 
lie  against  the  sheriff  for  the  misconduct  of  his  deputy. 
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It  means,  therefore,  whatever  is  done  nnder  color 
or  by  virtue  of  his  office.  In  the  present  case  the  ^^ 
deputy  had  a  writ  of  attachment,  and  was  directed  Lockl'rfa/, 
to  attach  a  particular  parcel  of  real  estate,  which  he  did. 
It  18  said  that  the  writ  was  then  functus  officio.  It  may 
be  true  that  nothing  more  could  legally  be  done  under 
it ;  but  the  question  is  whether  the  subsequent  receiv- 
ing of  the  money  was  not  under  color  of  office  ?  If  the 
plaintiff  had  given  the  money  to  prevent  the  service  of 
the  writ,  the  deputy  in  receiving  it  would  have  acted 
merely  as  an  agent.  Here  he  undertook  to  make  an 
attachment  of  the  money.  There  is  no  doubt  that  he 
proposed  to  act  cui  an  officer  and  that  he  made  the  plaintiff 
believe  he  was  so  acting.  ^^  To  hold  a  deputy  and  his 
sureties  liable  to  the  sheriff  on  his  bond,  it  is  not  neces- 
sary that  the  deputy  is  acting  under  color  of  some  writ, 
but  if  he  is  acting  under  color  of  his  office,  and  profess- 
ing so  to  act  and  inducing  others  interested  to  believe  he 
is  acting  colore  officiijhe  and  his  sureties  will  be  bound 
for  such  acts.  No  other  rule  would  be  safe.  Sureties 
are  not  needed  on  sheriffs  bonds,  if  he  is  only  to  be 
held  when  he  acts  legally.  They  vouch  for  his  acts,  and 
bind  themselves  to  make  good  any  damages  he  may 
cause  to  any  one  while  acting  under  color  of  his  office. 
And  if  the  sheriff  and  his  sureties  are  bound  for  such 
acts  of  the  deputy  while  acting  under  color  of  his  office, 
then  the  deputy  and  his  sureties  are  liable  to  the  sheriff 
for  such  act. 

The  statute  in  force  at  the  time  the  deputy  adminis- 
tered on  the  estate  of  George  Little,  is  as  follows  :  "  If 
at  any  time  three  months  elapse  without  there  being  an 
executor  or  administrator  of  the  estate  of  a  decedent, 
(except  during  a  contest  about  the  decedent^s  will,  or 
during  the  infancy  or  absence  of  the  executor),  the  court 
in  which  the  will  was  admitted  to  record,  or  which  has 
jurisdiction  to  grant  administration  on  the  decedent's 
estate,  shall  on  the  motion  of  any  person  order  the 
sheriff  or  other  officer  of  the  county  or  corporation  to 
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Augu^/Term.  ^^^  ^^^^  ^^^  posscssioD  the  estate  of  such  decedent  and 
Y^^  administer  the  same;  whereupon  such  sheriff  or  other 
Locke  eiaL  officcr  without  taking  any  other  oath  of  office  or  giving 
any  other  bond  or  security  than  he  may  have  before 
taken  or  given,  shall  be  the  administrator,  or  adminis- 
trator de  bonis  non,  of  the  decedent  with  his  will  annexed, 
if  there  be  a  will,  and  shall  be  thenceforward  entitled 
to  all  the  rights  and  bound  to  perform  all  the  duties  of 
such  administrator.  The  court  may  however  at  any 
time  afterwards  revoke  such  order,  and  allow  any  other 
person  to  qualify  as  executor  or  administrator.  Code  of 
1860,  page  596. 

The    question  in    this  case  is  then  reduced    to  this : 
"  Was  Jas.  W.  Campbell,  deputy  for  Robert  Lucas,  Jr., 
sheriff  of  Jefferson  county,  while  administering  on  the 
estate  of  Geo.  Little,  deceased,  acting  colore  officii'^     We 
think  he  undoubtedly  was.     He  collected  the  assets  of 
the  estate  in  the  name  of  the  sheriff^  as  admin ietratcjr  de 
borvis  noil  of  said  estate ;  he  paid  debts  as  such;  it  is  pre- 
sumed he  caused  the  settlement  in  the  chancery  suit  to  be 
made  between  Robert  Lucas,  Jr.  administrator  de   bonis 
non  of  said  Little  and  said  estate;  he  held  himself  out  to  all 
interested    in    said    estate,  that  he  was  acting  for    tlie 
sheriff  as  administrator  de  bonis  non  of  said  estate ;  he 
stood  by  afler  consenting  to  the  decree  being  entered  in 
the  chancery  suit,  which  admitted  clearly  and  explicitly 
that  said  estate  was  committed  to  said  Robert  Lucas,  Jr,, 
sheriff"  of  Jefferson  county,  and  saw  a  final  decree  entered 
against   the    said    sheriff  for    his  (Campbell's)  default, 
which  sum  so  decreed  the  sheriff  was  compelled  to   pay. 
Everybody    was   bound   to    take    knowledge   of  the 
statute  under  which   an  estate  might  have   been  com- 
mitted to  the  sheriff.     In  this  case  everything  was  done 
by  the  deputy  in   administering  the  estate,   that   could 
or  would  have  been  done,  had  the  order  actually  been 
made  committing  the  estate  to  the  sheriff  to  be  by  him 
administered  ;  he  evidently   supposed  such    order   had 
actually  been  made ;  the  defendant,  Locke,  in  his  affidavit 
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says :  ^'  Not  until    the    developement  of  the  arguments  Augus^xerm. 
made  before  the  jury  had  he  even  a  suspicion  that  the       £;;^[; 
estate  had  not  been  so  committed/'  and  up  to  that  time    ix)cke'e/a/. 
supposed  the  order  had  been  in  fact  made,  and  unless  he 
could  defend  himself  on  some  other  ground  he  would  be 
held  liable  ;   but  now  he  suddenly  discovers  that  the  re- 
cord does   not   show  such  an  order  was  made,  and  he 
considers   himself  a  much  injured  man.     How  is  he  in- 
jured any    more  than  if  the  order  had  in  fact  been  made  ? 
It  would  certainly  be   a  great  hardship  on  the  sheriff 
under  all  the  circumstances  of  this  case  to  hold  that  the 
deputy    and     his    sureties   are   not   liable.     If    all   the 
deputy  did  in    the  premises  while  administering  on  said 
estate  did  not    show  he  was  acting  colore  offieii/it  is  dif- 
ficult to  understand  what  would  prove  he  was  so  acting. 
If  therefore    a  new  trial  had  been  had,  the  evidence  set 
forth   in    defendant's  affidavit,  if  produced  to  the  jury, 
ought  not  to  have   changed    the  verdict;  and    for   that 
reason  the  new  trial  was  improperly  granted. 

For  the  foregoing  reasons  the  judgment  of  the  circuit 
•  court  of  Jefferson  county  rendered  in  this  case  on  the 
17th  day  of  November,  1874,  is  reversed  with  costs  to 
the  plaintiff  in  error.  And  it  appearing  from  the  record, 
that  a  verdict  was  also  rendered  against  Francis  W. 
Drew,  the  only  remaining  defendant  to  the  action  who 
was  before  the  court,  for  the  same  amount  of  money  as  was 
ascertained  by  the  jury  in  their  verdict  against  Locke, 
this  Court  proceeding  to  render  such  judgment  on  the 
said  verdict  as  the  court  below  should  have  rendered,  it 
Is  considered  by  the  Court,  that  the  plaintiiF,  Robert 
I^cas  Jr.,  recover  of  the  defendants,  John  J.  Lqcke  and 
Francis  W.  Drew,  $146.84,  with  interest  thereon  from 
the  2d  day  of  November,  1874,  and  his  costs  by  him 
about  this  snit  expended. 

Judgment  reversed. 
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CoYLE  V.  B.  &  O.  R.  R.  Co. 

(Absent,  Green%  President.) 

Decided  September  10,  1877. 

**7^:         1.  A  general  demurrer  is  a  plea,  and  may  be  filed  within  the  same 

'-         time  that  any  other  plea  may  be  received,  where  no  other 

plea  haH  been  entered. 

2.  An  error  not  to  the  prejudice  of  the  party,  against  whom  it  is 

committed,  will  not  in  the  appellate  court  be  held  sufficient 
to  reverse  a  judgment  of  an  inferior  court. 

3.  If  the  court  below  declines  to  entertain  a  demurrer,  and  the 

declaration  is  good,  the  defendant  is  not  prejudiced  thereby, 

4.  Duplicity  in  a  count  in  a  declaration  at  common  law,  could  only 

be  taken  advantage  of  on  special  demurrer. 

5.  Special  demurrers  are  abolished  by  section  29  of  chapter  125,  of 

the  Code;  consequently  mere  duplicity  in  a  count  in  a  declara- 
tion does  not  vitiate  it. 

6.  Where  the  acts  of  the  agent  will  bind  the  principal,  there  his 

representations,  declarations  and  admissions  respecting  the 
subject  matter  will  bind  the  principal,  where  made  at  the 
same  time  and  constituting  a  part  of  the  res  gestx, 

7.  There  is  evidence  tending  to  prove  that  a  colt  is  killed  by  an 

engine  on  a  railroad,  and  to  prove  that  the  servant  of  the 
railroad  company  carelessly  and  negligently  put  down  the 
fence,  through  which  the  colt  escaped  from  the  field  on  to  the 
railroad  track,  evidence  is  offered  to  show,  that  a  cherry  tree 
was  cut  at  the  place  where  the  colt  went  through  the  fence, 
and  that  it  could  not  have  been  cut  without  laying  down 
the  fence  ;  and  to  prove  that  the  agent  of  the  railroad 
the  company  cut  the  tree,  and  necessarily  put  down  thefencei 
following  declaration  of  the  agent  of  the  railroad  company,  made 
at  another  time  and  at  a  different  place,  and  on  the  farm  of 
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another,  to- wit:  "The  section  *  boas '  told  him,  (the  witness;,  ^877. 

that  he  had  been  ordered  by  the  railroad  company  to  cut  all  " 


the  trees  along  the  line,  and  that  they  had  cut  all  the  trees        ^^*® 
from  Summit  Point  down."    Held  .  B.  &  O.  R,  R.  Co. 

That  the  evidence  was  inadmissible. 

8.  The  employes  of  a  railroad  company  are  bound  to  use  or- 
dinary care  and  diligence,  so  as  not  unnecessarily^to  injure  the 
property  of  others  on  the  track. 

Supersedeas  awarded  upon  the  petition  of  the  defend- 
ant l)elow  to  a  judgment  of  the  circuit  court  of  the 
county  of  Jefferson,  rendered  on  the  18th  day  of  No- 
veml)er,  1874,  in  a  suit  at  law  then  pending  in  said 
court,  wherein  Mattie  E.  Coyle,  was  plaintiff^,  and  the 
Baltimore  and  Ohio  Railroad  Company,  was  defendant. 

Hon.  John  Blair  Hoge,  Judge  of  the  third  judicial 
eireuit,  presided  at  the  trial  below. 

The  record  does  not  disclose  what  Judge  presided  at 
the  former  terms  of  the  court  below. 

Johnson,  Judge,  who  delivered  the  opinion  of  the 
CV)art,  prepared  the  following  statement  of  the  ease  : 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  Jefferson  county,  rendered  in  this  case.  At 
rules  held  in  the  clerk^s  office  of  the  circuit  court  of 
Jefferson  county,  on  the  first  Monday  in  October,  1870, 
Mattie  E.  Coyle  filed  her  declaration  in  this  case  against 
the  defendant  for  killing  a  colt,  and  laid  her  damages  at 
$500.00.  At  the  November  rules  of  the  same  year  the 
common  order  taken  on  said  declaration  was  confirmed. 
At  the  succeeding  term  of  the  circuit  court  of  said 
county,  on  the  21st  of  November,  1870,  the  defendant 
appeared  and  demurred  to  the  declaration,  and  each 
wunt  thereof,  in  which  demurrer  the  plaintiff^  joined. 
There  were  three  counts  in  the  declaration ;  the  record 
does  not  disclose  whether  the  demurrer  was  or  was  not 
sustained;  but  from  the  next  order  entered  at. rules  in 
Februarj-,  1871,  it  is  presumed  it  was,  as  on  that  day, 
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Augurt^Torm,  *^"  niotioii  of  tlio  (lofeiKlaiit's  attorney,  the  suit  was  dis- 
J^l^j;        missed  for  the  want  of  an  amended  declaration.     At  the 

B.&0.K.R.C0.  ^^'t<>*>^*r  rules,  1871  the  plaintiff  .filed  an  amended  declar- 
ation also  containing  three  counts.  At  the  succeeding 
term,  on  the  23d  day  of  November,  1871,  the  defendant 
by  its  attorney,  moved  the  court  to  strike  out  the  amend- 
ed declaration,  because  it  was  the  original  declaration 
amended  by  interlineation  and  re-filed  ;  which  motion  the 
court  overruled,  but  ordered  the  plaintiff  to  file  among  the 
papers  of  the  case,  a  copy  of  the  original  declaration  which 
was  done,  and  so  endorsed  by  the  clerk;  to  which  ruling 
of  the  court  the  defendant  excepted,  and  then  demurred 
to  the  amended  declaration  and  each  count  thereof,  in 
which  demurrer  the  plaintiff  joined.  On  the  5th  day  of 
December,  1871,  the  court  overruled  the  demurrer  as  to 
the  first  and  second  counts  of  the  declaration,  and  sus- 
tained the  demurrer  as  to  the  third  count,  and  on  motion 
of  the  plaintiff,  leave  was  given  him  to  file  an 
amended  declaration  within  thirty  days,  whether  in  court 
or  at  rules,  the  record  does  not  dis(»lose.  At  February 
rules,  1872,  the  plaintiff  filed  an  amended  declaration 
containing  a  single  count.  At  the  next  term  of  the  said 
court,  on  the  28th  day  of  April,  1872,  upon  the  calling 
of  the  case  tor  trial  the  defendant  announced  its  readi- 
ness for  trial;  but  the  plaintiff  by  her  attorney;  asked 
leave  of  the  court  to  file  an  amended  declaration,  and  on 
her  motion  the  cause  was  remanded  to  rules,  M'ith  leave 
to  file  an  amended  declaration,  but  at  her  costs;  to 
which  the  defendant  excepted.  Nothing  more  was  done 
in  the  case  until  the  31st  day  of  March,  1873,  when  the 
plaintiff  at  rules  filed  an  amended  declaration  contain- 
ing three  counts.  At  rules,  a  rule  was  given  against  the 
defendant  to  plead ;  and  at  May  rules  a  judgment,  nil 
dicity  was  had,  and  a  writ  of  inquiry  awarded.  Nothing 
further  was  done  in  the  case  until  the  4th  day  of  No- 
vember, 1874;  in  court  the  parties  came  by  their  attor- 
neys, and  the  defendant  demurred  to  the  last  amended 
declaration  and  to  each  count  thereof,  which  demurrer 
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the  court  refused  to  entertain^  under  the  rules  of  the  AugMt^Term. 
court;   to  which    refusal    the   defendant  excepted,  and       5^; 
thereupon  pleaded  not  guilty  and  issue  was  then  joined,  b.&o.r.  it. co. 
and  the  same  was  submitted  to  a  jury,  which  found  a 
verdict  for  the  plaintiff,  and  fixed  the  damages  at  $150.00. 
Thereupon    the  counsel  for   the   defendant  moved  the 
court  to  set  aside  the  verdict  and  grant  a  new  trial  in 
the  case,  which  motion  the  court  overruled,  and  on  the 
18th  of  November,  1874,  entered  judgment  on  the  ver- 
dict. 

Six  several  bills  of  exceptions  were  taken  by  the  de- 
fendant at  the  trial. 

The  first,  to  the  ruling  of  the  court  in  declining  to 
entertain  defendant's  demurrer  to  the  declaration. 

The  second  bill  sets  out  all  the  evidence  in  the  case. 
All  that  is  material  to  be  considered  in  this  case,  which 
omits  the  defendant's  testimony,  is  as  follows: 

"The  plaintiff,  to  mantain  the  issues  on  her  part,  in- 
troduced Robert  W.  Baylor  a  witness  in  her  behalf,  who 
testified  that  before  daylight,  on  the  morning  of  the 
17th  day  of  October,  1869,  he  heard  an  engine  passing 
down  on  the  Winchester  and  Potomac  railroad,  which  was 
then  being  run  by  the  Baltimore  and  Ohio  Railroad 
Company;  that  the  engine  was  making  considerable 
noise — heard  its  alarm  whistle  blow  long  and  loud,  and 
thought  it  was  on  his  land,  which  adjoins  the  land  of 
Joseph  O.  Coyle,  where  the  plaintiff's  colt  was  grazed ; 
that  from  the  sound  he  took  it  to  be  an  engine  and  ten- 
der; that  during  the  forenoon  of  that  day,  in  consequence 
of  information  he  had  received,  he  went  to  that  portion 
of  the  track  of  said  railroad  which  adjoined  the  land  of 
said  Coyle,  and  there  he  saw  a  two  year  old  colt  dead 
with  one  of  its  legs  broken  and  nearly  off,  only  hanging 
by  a  small  piece  of  skin,  and  otherwise  bruised,  and  that 
there  were  evidences  of  the  colt  having  been  dragged  ; 
in  going  along  the  track  of  the  road  he  saw,  some  fifty 
yards  from  where  the  colt  was  lying,  tracks  of  two  colts 
orunshodden  horses,  which  tracks  came  down  the  bank 
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Augim^Terni.  whcte  the  cut  for  the  railroad  had  been  made,  and  the 
"i^^  tracks  of  one  of  them  returning  ;  that  one  colt  was  then 
B.A0.K.R.C0.  i"^  the  field  of  Mr.  Coyle;  that  where  the  tracks  came 
down  the  bank  the  fence  was  down  and  had  the  appear- 
ance of  having  been  let  down;  that  a  cherry  tree  had  stood 
against  the  fence  dividing  the  railroad  &om  the  field, 
and  outside  of  the  field,  between  it  and  the  railroad  track ; 
that  the  fence  was  a  common  worm  rail  fence ;  that  the 
tree  stood  close  to  the  lock  of  the  pannels ;  had  the  ap- 
pearance of  being  recently  cut  down  ;  and  that  the  tree 
could  not  have  been  cut  down  without  letting  down  the 
fence ;  that  the  track  of  the  railroad  ran  between  the 
lands  of  said  Coyle  and  the  lands  of  W.  A.  Sho waiter  ; 
that  sometime  before  this,  in  August  or  September  pre- 
ceding the  injury  to  the  colt,  he  saw  several  of  the 
track  hands  and  employes  of  the  Baltimore  and  Ohio 
railroad  come  from  Coyle's  and  Sho  waiter's  lands  and 
go  on  to  the  land  of  witness. 

"The  plaintiff  then  offered  to  prove  by  this  witness 
that  said  employes  commenced  cutting  trees  on  the  land 
of  witness,  to  the  introduction  of  which  evidence  the  de- 
fendant by  its  attorney  objected;  but  the  plaintiff^'s 
counsel  claiming  that  the  plaintiff*  would  connect  the 
said  cutting  with  the  wrongs  alleged  in  her  declaration, 
the  court  allowed  the  same  to  go  to  the  jury,  reserving 
the  right  to  the  defendant  to  move  to  exclude  the  same 
after  all  the  evidence  in  the  case  should  be  produced. 

"The  plaintiff  then  offered  to  prove  by  this  witness 
that  after  he  saw  them  commence  cutting  trees  on  his 
land,  he  went  down  where  they  were  and  asked 
them  what  they  were  doing,  and  what  authority  they 
had  for  cutting  the  timber,  and  the  section  "boss,"  who 
had  charge  of  the  hands,  told  him  that  he  had  been 
ordered  by  the  railroad  to  cut  all  the  trees  along  the  line, 
and  that  they  had  cut  all  the  trees  from  Summit  Point, 
which  was  beyond  Coyle's  land,  down ;  that  he  ordered 
them  to  quit,  and  they  did  so  and  left  his  land ;  to  the 
introduction  of  which  evidence  the  defendant  objected, 
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but  the  plainti£f  offering  to  connect  said  evidence  with  the  AugiVTerm. 
wrongs  alleged   in  her  declaration,  the  court,  without       '^^ 
deciding  the  question,  permitted  said  evidence  to  go  tOB,Ao.iLR.Co. 
the  jury,  reserving  the  right  to  the  defendant  to  move 
to  exclude  the  same  after  all  the  evidence  in  the  case  had 
been  heard. 

"  The  said  witness  then  further  testified  that  when  said 
employes  had  left  his  land,  he  at  once  hitched  his  horse 
and  walked  up  the  track  of  the  railroad  as  far  as  the  same 
ran  between  the  lands  of  Showalter  and  Coyle,  to  see 
whether  the  section  *'boss"  had  told  the  truth  about  the 
cutting  of  the  timber,  and  he  found  that  all  the  trees  as  far 
as  he  went,  including  those  on  Coyle's  land,  had  been  cut, 
and  they  were  then  lying  on  the  ground ;  that  the  leaves 
were  still  green  on  the  same ;  that  a  short  time  before  the 
accident  to  the  said  colt,  witness  had  been  by  where  the 
cherry  tree  had  been  cut,  and  noticed  for  the  first  tirhe  that 
the  fence  was  partly  down;  that  he  measured  the  distance 
from  the  stump  of  the  cherry  tree  to  the  centre  of  the  rail- 
road track,  and  the  distance  was  seventeen  feet;  that  the 
said  Joseph  O.  Coyle  was  the  father  of  the  plaintiff^,  and 
had  been  keeping  said  colt,  and  that  said  colt  was  worth 
$150.00. 

"  The  plaintiff*  also  introduced  James  W.  Coyle,  another 
witness  in  her  behalf,  who  testified  that  the  colt  that  was 
injured  was  the  property  of  the  plaintiff*;  that  he  thought 
so  because  he  knew  that  the  mother  of  the  colt  was  a  mare 
which  had  been  given  to  the  plaintiff*  before  the  colt  was 
born,  by  plaintiff's  uncle,  John  M.  Coyle. 

"The  plaintiff  then  introduced  W,  A.  Showalter,  another 
witness  for  the  plaintiff,  who  testified  that  on  the  17th  day 
of  October,  1869,  in  consequence  of  information  re- 
ceived from  Mr.  Joseph  Coyle,  the  father  of  the  plaintiff, 
and  who  at  that  time  lived  on  the  place  belonging  to  his 
brother,  John  M.  Coyle,  and  which  place  adjoined  the 
place  belonging  to  witness,  witness  went  down  to  the 
railroad  track  and  saw  the  colt;  that  he  met  Col.  Baylor, 
and  they  examined  the  colt  and  the  ground ;  that  the  oolt 
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AuK^ntTerm.  ^^  deB.d ;  had  one  leg  broken  off,  and  was  mangled  some ; 
^^^^       didn't  take  very  particular  notice;  that  witness  and  said 

B.&o.R.R,co. ^ylor  went  up  the  track  to  ascertain  how  the  colt  was 
killed ;  went  about  ninety  yards  from  where  the  colt  lay, 
and  saw  tracks  of  two  colts  coming  down  the  bank  oppo- 
site to  and  near  where  the  fence  was  let  down  and  a  cherry 
tree  cut,  and  only  one  going  back;  the  stump  of  the  tree 
looked  like  it  hadn't  been  long  cut ;  that  there  was  the 
track  of  one  colt  going  back  up  the  bank  towards  where 
the  fence  was  let  down,  and  one  colt  unharmed  was  inside 
of  Coyle's  field;  that  they  saw  no  colt  tracks  at  the  fence 
where  it  was  let  down;  that  the  ground  there  was  hard 
sod ;  that  the  fence  was  against  the  tree  ;  that  the  tree  was 
between  the  railroad  track  and  the  fence ;  that  the  fence, 
when  put  up,  was  higher  than  the  stump,  and  that  the 
cherry  tree  could  not  be  cut  without  letting  the  fence 
down ;  that  the  tree  where  colt  was  killed  had  the  appear- 
ance of  having  been  fresh  cut  down,  and  the  gap  looked 
as  if  it  had  been  carefully  laid  down  to  cut  the  tree;  that 
Coyle's  land  was  on  one  side  of  the  railroad  and  the  land 
of  >yitness  was  on  the  opposite  side ;  that  the  fence  was 
between  Coyle  and  the  railroad,  and  also  between  Coyle 
and  witness;  that  witness  had  no  fence  on  his  side  of  the 
railroad,  and  this  fence  was  the  only  means  of  keeping 
their  stock  apart;  thatCoyle's  fence  was  a  tolerably  good 
fence ;  that  they  both  kept  it  up,  and  that  witness  repaired 
it  when  he  found  it  out  of  repair ;  no  stock  had  tres- 
passed on  me  before  the  trees  were  cut ;  that  witness  had 
never  observed  the  fence  down  at  this  place  before  ; 
that  all  the  trees  along  the  railroad  on  his  side  had 
been  cut,  and  all  or  nearly  all  on  Mr.  Coyle's  side; 
that  he  did  not  see  them  cut;  that  he  moved  on 
his  place  in  August,  1869,  and  the  trees  on  his  place 
were  cut  before  he  moved  there ;  that  the  cherry  tree 
had  not  been  taken  away  when  the  colt  was  killed  ;  that 
it  was  about  one  foot  through,  and  lay  between  the  fence 
and  the  railroad ;  that  it  appeared  to  have  been  recently 
cut  down  when  colt  waa  killed  ;  that  witness  had  claims 
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against  the  defendant  for  damage  done  to  property,  and  Auturt^Term. 
intended  to  bring  suit  on  them  if  the  plaintiff  got  a  judg-      "^Tj; 
ment  in  this  case;  that  the  fence  at  said  cherry  stump, b. * o.b. r. co. 
when  it  was  down,  as  witness  and  Baylor  first  saw  it,  was 
two  or  two  and  a  half  feet  high. 

"The  plaintiff,  to  further  sustain  the  issues  on  her  part, 
introduced  and  read  in  evidence  a  contract  and  agree- 
ment between  the  Winchester  and  Potomac  railroad  and 
the  Baltimore  and  Ohio  railroad/' 

Then  follows  the  agreement  between  the  Baltimore 
and  Ohio  Bailroad  Company  and  Winchester  and  Pot<.- 
mac  Bailroad  Company. 

After  which,  the  testimony  of  the  defendant  appears, 
which  is  not  material  to  the  decision  of  the  points  presented 
in  this  case.  The  conclusion  of  this  bill  of  exceptions  is 
that,  there  being  no  further  evidence  in  the  case,  the  de- 
fendant, by  its  attorney,  moved  the  court  to  exclude  the 
following  portions  of  the  evidence  of  the  witness,  Robert 
W.  Baylor  from  the  consideration  of  the  jury,  to-wit : 
"The  said  employee  commenced  cutting  trees  on  the 
land  of  witness ;  the  introduction  of  which  had  been 
objected  to  when  offered,  which  motion  the  court  over- 
ruled, to  which  ruling  of  the  court  the  defendant  ex- 
cepted, &c.  '* 

The  third  bill  of  exceptions  is  as  follows : 

"  Be  it  remembered  that  on  the  trial  of  this  cause, 
after  the  introduction  of  the  testimony  and  the  proceed- 
ings had  as  set  forth  in  defendant's  second  bill  of  excep- 
tions, which  said  bill  is  referred  to  as  a  part  of  this 
bill,  and  is  incorporated  herein,  the  defendant  moved  the 
court  to  exclude  from  the  consideration  of  the  jury,  the 
following  of  the  testimony  of  said  witness,  Baylor,  to- 
wit  :  That  after  witness  saw  said  employes  come  f roip 
John  M.  Coyle's  land,  and  commence  cutting  trees  on 
his  land,  he  went  down  where  they  were  and  asked  them 
what  they  were  doing,  and  what  authority  they  had 
for  cutting  the  timber,  and  the  section  "  boss,"  who 
bad  charge  of   the    hands,  told    him    "  that    he    had  - 
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Aogurt'Term.  ^^^^  Ordered  by  the  railroad  to  cut  all  the  trees  along 
^^  the  line,  and  that  they  had  cut  all  the  trees  from  Sum- 
B.Ao.B.R.co.™i^  Point  down  ;  that  he  ordered  them  to  quit  and  they 
did  so,  and  left  his  land."  To  the  introduction  of  which 
evidence,  the  said  defendant  had  objected  when  the  same 
was  tendered  as  aforesaid,  but  the  court  overruled  said 
motion  and  permitted  the  said  evidence  to  be  considered 
by  the  jury,  to  which  action  of  the  court  in  overruling 
said  motion  and  allowing  said  evidence  to  go  to  the  jury 
for  its  consideration,  the  defendant  excepts,  &c." 

The  fourth  bill  of  exceptions  was  to  the  refusal  of  the 
court  to  give  the  two  following  instructions  to  the  jury : 

"  The  court  instructs  the  jury  that  there  is  no  law  in 
this  state  requiring  the  defendant  to  fence  its  railroad 
track,  and  that  the  defendant  has  the  right  to  the  exclu- 
sive and  complete  possession  and  entire  control  of  said 
track,  including  a  tract  of  land  on  each  side  thereof,  and 
not  less  than  twenty  feet  from  the  centre  thereof;  and  that 
all  property  or  persons  on  said  track  or  within  said 
limits,  unless  by  the  permission,  expressed  or  implied,  of 
the  defendant,  are  trespassers  thereon,  and  if  such  prop- 
erty so  on  the  track  is  killed  without  gross  carelessness 
or  wantonness,  the  company  is  not  liable  for  such  loss. " 

"  The  court  instructs  the  jury  that  the  defendant  has 
the  exclusive  and  complete  possession  and  entire  control 
of  its  track,  including  a  tract  or  strip  of  land  lying  on 
each  side  thereof,  and  extending  not  less  than  twenty 
feet  from  the  centre  of  said  track,  and  that  said  com- 
pany has  the  right  to  remove  any  fencing  or  other  prop- 
erty placed  or  erected  on  said  track  or  adjoining  said  strip 
of  land,  and  that  the  removal  of  such  fencing,  or  the  th  row- 
ing down  thereof  when  erected  or  placed  thereon  by  per- 
sons having  no  right  so  to  do,  is  not  negligence  on  the 
part  of  said  company." 

The  fifth  bill  of  exceptions  was  to  the  giving  of  the 
following  instruction : 

"The  court  instructs  the  jury  that  although  the  fact*^ 
that  the  defendant's  servant  put  and  left  down  the  gap 
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in  the  declaration  mentioned^  and  that  the  plaintiff's  colt  Augu^Jxenn. 
came  through  this  gap  upon  the  railway  must  be  proven        ^^^ 
by  the  plaintiff,  yet  they  need  not  be  proven  by  any  b.ao.r.r.co. 
direct  evidence,  but  it  will  be  sufficient  for  the  plaintiff 
to  prove  these  facte  by  evidence  of  other  facts  and  cir- 
camstances  which  satisfactorily  lead  the  jury  to  this  con- 
clusion/' 

The  sixth  bill  of  exceptions  was  to  the  judgment  of 
the  court  in  refusing  to  grant  a  new  trial  to  the  defend- 
ant. 

Baylor  &  TTifeon,  for  defendant  below  and  plaintiff  in 
error: 

The  court  erred  in  refusing  to  allow  the  demurrer  to 
the  last  amended  declaration ;  for  no  rule  ot  court  (^n 
deprive  a  party  of  a  right  given  by  statute.  The  Code 
gives  the  right  to  a  party  to  file  a  plea  at  any  time  before 
final  judgment.     Code,  ch.  125,  §53. 

A  general  demurrer  is  a  plea.  5  Rob.  Prac,  183;  2 
Brock.,  14;  1  Rob.  Prac.  (old),  286 ;  4  H.  &  M.,  277. 

The  defendant  below  was  injured  by  this  refusal,  be- 
cause the  third  count  of  this  declaration,  under  which 
alone  any  evidence  was  introduced,  is  faulty  for  duplicity. 
Steph.  Pl.,252. 

It  was  error  to  admit  Baylor^s  testimony  as  to  state- 
ments of  the  '^  section  boss,''  because  these  statements 
did  not  accompany  any  act  of  the  agent  or  servant,  which 
was  material  and  relevant.  1  Green.  Ev.  (Redfield's 
ed.),  §113,  114,  114a,  and  authorities  in  the  notes;  Story 
Agency,  §134,  137;  Bellefontaine  R.  R.  Go.  v.  Hunter ^ 
5  Amer.  R.,  201.  But  were  mere  recitals  of  past  trans- 
actions. B.  &  0.  R.  R.  Co.  V.  Christu,  5  W.  Va.,  325; 
F.  A  T.  R.  R.  O).  V.  Sayers,  26  Gratt.,  328 ;  Woods  v. 
Bants,  14  N.  H.,  101;  Haynes  v.  RvMer,  24  Pick.,  242; 
Tindal,  C.  J.,  in  Garth  v.  Howard,  21  E,  C.  L.,  341. 

C  Boggess,  also  appeared  for  plaintiff  in  error. 
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Augartferm.       Ddvid  B.  LucoSy  for  plaintiff  below  and  defendant  in 

coyie  error,  referred  to  the  following  authorities : 
B,  Ao.  R.R.CO.  1  Red.  on  Railways,  p.  608.9-10-11-12-13,  474,  491-3, 
633;  Sher.  &  Red.  on  Neg.,  368,  37;  Red.  Sup.  to  Law 
of  Railways,  371-5-6-7 ;  7  Carr  &  P.,  764;  Sewell  v.  B. 
&  L.  R.  R.  Co.,  23  Pick.,  34;  1  Green.  Ev.,  §113;  Myles 
v.fi.  &  i.  R.  R.  Co.,  16  B.  Mon.,  641 ;  Story  on  Agency, 
87,"126,n29,  135,  145,  106,  2r)9,  26;  Sissm  v.  C.  &  T. 
R.  R.  Co.,  14  Mich.,  489 ;  Brehm  v.  G.  W.  R.  R.  Co., 
34  Barb.,  ,256,  275;  Hynds  v.  Hays,  25  Ind.,  32,34; 
Baring  v.  Clark,  19  Pick.,  220;  38  Ind.,  116;  Hanover 
R.  R.  Co.  V.  Coyle,  55  Pa.  St.,  396;  Step.  PI.,  424. 

Johnson,  Judge  : 

The  first  question  to  be  considered  is,  did  the  court 
err  in  declining  to  entertain  the  defendant's  demurrer? 
The  reason  of  the  court  given  in  the  bill  of  exceptions  is 
"The  court  refused  to  allow  said  demurrer  to  be  taken  and 
filed  by  the  defendant,  because  under  the  rules  estab- 
lished by  this  court,  the  said  demurrer  should  have  been 
taken  on  Saturday,  the  31st  day  of  October,   1874,  and 
the  eleventh  day  of  this  term,  or  on  the  Saturday  preced- 
ing said  last  mentioned  day."     We  do  not  decide  whether 
a  circuit  court  has  under  the  law,  the  right  to  regulate 
the  times  at  which  pleadings  may  be  filed  in  court,  as  no 
such  point  fairly  arises  upon  the  record  in  this  case,  no 
rule  of  court  being  certified   in    the   record.      No  rea- 
son  appears  in    the  record   sufficient  to  show  that  the 
defendant  had  not  the  Jright  to  demur  when  it  did  ;  and 
it  was  error  to  refuse  to  allow  the  demurrer  to  be  filed, 
provided  such  refusal  was  to  the  prejudice  of  the  defend- 
ant.    An  error  not  prejudicial  to  the  rights  of  the  party 
against  whom  ii  is  committed  will  not  be  held  sufficient 
in  this  court  to  reverse  the  judgment  of  the  court  below. 
This  IS  so  well  settled,  that  it  is  not  deemed  necessary  to 
cite  any  authority  to  sustain  it. 

If  the  demurrer,  had  it  been  entertained  by  the  court, 
should  have  been  overruled,  or  in  other  words,  if  the 
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declaration  and  each  count  thereof  is  good,  then  no  error  xuguat^Tenn. 
has  been  committed  in  this  resi^ect  to  the  prejudice  of  the        ^^ 
defendant.     No  objection  is  here  urged  to  the  first  twOB.Ao.R.R.co. 
counts  of  the  declaration,  and  the  Court  sees  no  objec- 
tion to  them,  but  it  is  insisted  in  the  argument  that  the 
third  count  in  the  declaration  is  fatally  defective,  on  the 
ground  that  it  presented  two  distinct  causes  of  action. 

The  count  is  as  follows : 

*^  And  for  this,  also,  that  on  the  day  and  at  the  place 
last  above  mentioned,  the  said  plaintiff  was  possessed  of 
a  certain  valuable  colt,  which  was  then  and  there,  by  per- 
mission of  the  owner  of  the  field,  lawfully  grazing  in  a 
field  adjoining  the  railroad  track  of  said  company,  into 
which  field  the  servants  of  the  defendant,  by  its  order 
and  direction,  entered  to  cut  a  tree  standing  therein,  and 
in  order  to  cut  said  tree,  and  in  the  cutting  thereof,  the 
defendant,  through  his  said- servants  in  and  about  the 
matter  employed  by  him,  then  and  there  carelessly,  neg- 
ligently, improperly  and  unlawfully  put  and  left  the 
fienoe  down  which  separated  said  field  from  his  said  track, 
whereby  the  said  colt  of  the  plaintiff  then  and  there 
came  upon  the  said  track ;  and  the  defendant  was  then 
and  there  possessed  of  a  certain  railway  steam  engine, 
under  the  care,  government  and  direction  of  a  certain 
then  employe  and  servant  of  the  defendant,  who  was 
then  and  there  engineering  and  running  said  engine, 
and  the  defendant  then  and  there,  by  his  said  servant,  so 
carelessly,  unlawfully  and  improperly  drove,  engineered 
and  ran  the  said  steam  engine,  that  by  and  through  the 
carelessness,  negligence  and  improper  conduct  of  the 
defendant  in  putting  and  leaving  down  the  said  fence  as 
aforesaid,  and  by  and  through  the  carelessness  of  said  de- 
fendant in  running  the  said  engine,  the  said  engine  then  and 
there  ran  over,  struck  and  killed  the  said  last  mentioned 
colt  of  the  plaintiff,  without  any  default  on  her  part,  and  to 
her  damage,  $300.00.  By  reason  of  which  several  wrongs 
the  plaintiff  has  suffered  great  loss  and  damage,  to  the 
amount  of  $300.00,  and,  therefore,  she  sues.'^ 
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AujnwrtTwm.       ^^  is  also  iDsisted  that  one  of  the  causes  of  action  thus 

coyie  "  presented  is  too  remote  to  sustain  an  action  thereon. 
B.&0.R.B.C0.  We  do  not  think  this  position  well  taken,  for  if  the 
plaintiff  had  taken  the  precaution  to  put  her  colt  in  a 
field  where  it  would  be  prevented  from  going  into  dan- 
ger upon  the  railroad  track,  and  the  defendant  let  the 
colt  out  by  putting  the  fence  down  and  thereby  the  colt 
went  upon  the  track  and  was  killed,  the  killing  would 
be  the  natural  result  of  the  careleasness  of  the  defendant  in 
letting  the  colt  out  of  the  field  and  upon  the  track  of  the 
railroad,  and  the  plaintiff  would,  upon  that  state  of  &cts, 
certainly  be  entitled  to  recover. 

Is  the  count  bad  for  duplicity,  in  setting  forth  two 
causes  of  action,  one  for  killing  the  colt  by  the  careless- 
ness of  the  defendant  in  putting  the  fence  down,  and 
the  other  for  killing  it  by  negligently  and  carelessly 
running  the  defendant's  engine  on  the  road  ?  At  com- 
mon law  we  think  the  count  would  have  been  bad,  but 
could  have  been  taken  advantage  of  only  on  special  de- 
murrer, the  objection  being  to  the  form  and  not  to  the 
substance.       Kennaird&c,  v. /on^s,  9  Gratt.,  189. 

In  KiTig  V.  Howard^  1  Cush.,  141,  the  court,  by 
Wilde  J.  said,  "The  defendant  objected  to  the  declara- 
tion for  duplicity,  and  this  objection  was  overruled  and 
we  think  rightly ;  for  duplicity  can  be  taken  advantage 
of  by  special  demurrer  only  according  to  a  well-known 
rule  of  pleading;  and  now  special  demurrer  being  abolish- 
ed, this  objection  cannot  be  maintained  in  any  case." 

Sec.  29  of  chapter  125,  of  the  Code  of  West  Virginia, 
provides  that  "on  a  demurrer  (unless  it  be  to  a  plea  in 
abatement)  the  court  shall  not  regard  any  defect  or  im- 
perfection in  the  declaration  or  pleadings  whether  it  has 
heretofore  been  deemed  mispleading  or  insufficient  plead- 
ing or  not,  unless  there  be  omitted  something  so  essential 
to  the  action  or  defence,  that  judgment  according  to  law 
and  the  very  right  of  the  ease  cannot  be  given.'' 

This  language  was  incorporated  into  the  Code  of  Vir- 
ginia at  the  revisal  of  1849,  and  to  this  part   of   the 
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section   there  is  the  following   note,    "  This  section  is  AagurtTerm. 
80  framed  as  to  prevent  a  demurrer  being  sustained  to  any        ^'^ 
pleading  for  such  matters  of  form,  as  heretofore  were  re-B.4o.R.R  co. 
quired  to  be  specially  alleged  as  causes  of  demurrer,  and 
which,  if  so  alleged,  were  available;  its  effect  is  to  abol- 
ish special  demurrers/' 

The  supreme  court  of  appeals  of  Virginia  have  held 
this  to  be  the  effect  of  the  said  section.  Smithes  admW  v. 
Lhyd  ea^or,  16  Gratt.,  313. 

As  the  statute  of  y^o/atb  abolished  all  special  demur- 
rers; m^re  duplicity  in  a  declaration  is  now  no  ground  of 
demurrer.  Therefore,  if  the  court  had  allowed  the  de- 
murrer to  have  been  filed,  it  would  have  been  compelled 
to  have  t>verruled  it.  The  count  being  good,  the  defend- 
ant has  no  ground  oi  complaint,  because  the  demurrer 
was  not  filed. 

The  point  presented  by  the  third  bill  of  exceptions 
will  next  be  considered.  This  bill,  is  to  the  ruling  of 
the  court  in  refusing  to  exclude  the  following  portion  of 
the  testimony  of  Robert  W.  Baylor.  "That  after  wit- 
ness saw  said  employes  (the  employes  of  the  defendant) 
come  to  John  M.  Coyle's  land,  and  commenced  cutting 
trees  on  his  land,  he  went  down  ,where  they  were,  and 
asked  them  what  they  were  doing,  and  what  authority 
they  had  for  cutting  the  timber,  and  section  "  boss  "  who 
had  charge  of  the  hands  told  him  that  he  had  been  or- 
dered by  the  railroad,  to  cut  all  the  trees  along  the  line, 
and  that  they  had  cut  all  the  trees  from  Summit  Point 
down  ;  that  he  ordered  them  to  quit,  and  they  did  so  and 
lefl  his  land."  This  bill  refers  to  bill  of  exception 
nnmber  two  which  certifies  the  evidence.  Did  the  court 
err  in  refusing  to  exclude  this  testimony? 

The  counsel  for  plaintiff  argues  that  the  tendency  of 
this  testimony  was  to  prove  the /ac<  that  a  servant  of  the 
company  had  cut  a  cherry  tree  near  the  railroad  track, 
which  testimony  was  subsequently  connected  with  plain- 
tiff's case,  by  proof  that  the  cherry  tree  could  not  have 
been  cut  without  letting  down  the  fence  through  which 
the  colt  escaped. 
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AugJsYTerm.       The  fact  of  cutting  the  tree,  it  ie  further  contended, 
coyie       tended  to  establish  an  important  link  in  the  chain  of 
B.  A O.R.R.  Co.  evidence  to.  sustain  the  third  count  in  the  declaration. 

The  general  rule  as  to  the  admission  of  the  declara- 
tions of  an  agent  to  bind  the  principal  is  well  settled. 
Greenleaf,  in  his  work  on  Evidence,  vol.  1,  §113,  thus 
states  it: 

*'  Where  the  acts  of  the  agent  will  bind  the  principal, 
there,  his  representations,  declarations  and  admissions, 
respecting  the  subject  matter,  will  also  bind  him,  if  made 
at  the  same  time,  and  constituting  part  of  the  re^  gestcB^^ 

Unless  such  declarations  form  a  part  of  the  rr*  geaioRj 
they  are  inadmissable.  Sisson.  v.  Cleveland  and  Toledo 
Railroad  Company^  14  Mich.,  489;  Smith's  adnCr  v.  Beltz 
et  aL,  11  Gratt.,  763;  Baltimore  and  Ohio  Railroad  Com" 
pany  v.  Christie^  5  W.  Va.,  325 ;  UialUieimer  v.  Brincks-- 
hoffj  4  Wend.,  394;  Virginia  and  Tennessee  Railroad 
Company  v.  Sayler,  26  Gratt.,  350. . 

We  have  seen  no  case  in  which  the  declarations  of  the 
agent  have  been  received  as  evidence,  unless  such  decla- 
rations were  made  at  the  time  the  wrong,  or  act,  for 
which  the  principal  was  responsible,  was  done,  and  was, 
therefore,  a  part  of  the  res  gestce.  The  wrong  in  this 
case,  according  to  the  part  of  the  third  count  in  the 
declaration,  to  which  the  proof  was  directed,  con- 
sisted of  two  things:  first,  the  negligence  of  the  defend- 
ant in  putting  and  leaving  the  fence  down,  through  which 
the  colt  strayed  upon  the  railroad  track;  and  secondly, 
killing  the  colt  on  the  track.  How  could  they  prove  the 
fact  that  the  defendant,  by  its  agent,  put  and  left  the 
fence  down  ?  It  could  have  been  done  by  putting  the 
agent  himself  on  the  stand ;  or  it  could  have  been  done 
by  proving,  by  some  one  else  who  knew  the  party  to  be 
the  agent  of  the  defendant,  that  he  was  such  agent,  and- 
while  acting  within  the  scope  of  his  authority,  put  and 
left  down  the  fence ;  or  by  some  witness  that  he  saw  the 
man,  who  was  the  agent  of  the  defendant,  cut  the  cherry 
tree,  and  to  enable  him  to  do  it,  put  down  the  fence,  and 
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while  in  the  act,  the  man  told  him  he  was  ordered  by  the  AugiMt'Tem. 
said  railroad  company  to  cut  down  the  tree.  But  could  "^^j; 
the  plaintiff  prove,  under  that  part  of  the  count  above  bao.iLrco. 
mentioned,  first,  that  the  tree  was  cut  down ;  secondly, 
that  the  tree  could  not  have  been  cut  without  putting  down 
the  fence;  thirdly, that  the  fence  was  down  after  the  tree 
was  cut;  and  to  prove  the  most  material  fact,  that  the  de- 
fendant put  down  the  fence,  introduce  the  declaration  of  the 
agent  of  the  road  while  he  was  cutting  a  tree  on  another 
man's  &rm ;  "  that  he  had  been  ordered  by  the  railroad  to 
cut  all  the  trees  along  the  line  of  the  road  and  that  they  had 
cut  them  from  Summit  Point  down."  Cutting  the  tree 
was  not  the  material  fact  to  be  proven,  but  who  put  doicn  ^ 
the  fence  was,  and  we  cannot  see  how  according  to  reason  or 
authority,  the  proof  of  the  declaration  of  the  section 
"  boss"  on  another  farm  and  while  cutting  another  tree 
at  a  different  time,  that  he  had  been  ordered  by  the  de- 
fendant to  "cut  all  the  trees  on  the  line  of  the  road 
and  that  they  had  cut  them  from  Summit  Point  down," 
coald  form  any  part  of  the  re^  geMce  in  the  case,  and  be 
admissable  testimony. 

It  is  argued  that  the  declaration  was  a  part  of  the 
res  gestcB,  because  the  cutting  of  the  trees  along  the  line 
of  the  road,  was  one  continuous  act  of  the  defendant,  if 
that  be  so,  then  why  would  not  the  same  declaration  of 
the  section  ''boss"  have  been  admissable  in  the  case  if 
made  near  Staunton,  a  hundred  miles  above,  had  the  road 
extended  that  far  under  the  control  of  the  defendant, 
six  months  after  if  it  had  been  made  while  the  hands 
had  been  cutting  a  tree  in  pursuance  of  said  order  ? 
Again,  the  issue  was  not  who  cut  the  tree  ?  but  who  put 
the  fence  down  ?  Had  it  been  an  action  of  trespass  for 
cutting  timber  on  the  farm  of  Coyle,  I  apprehend  it 
would  not  be  admissable  to  prove  the  trespass  on  Coyle's 
land  to  give  in  evidence,  a  declaration  made  by  a  party 
who  was  the  agent  of  the  defendant  while  committing 
a  trespass  by  cutting  timber  on  Baylor's  land,  even  if 
that  declaration  was  "  that  he  had  been  ordered  by  the 
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Augugt'Term.  railroad  to  cut  all  the  timber  on  the  line  of  the  road. 
5oyie        We  think  it  would  be  dangerous  to  admit  such  testimony 

B.A0.R.R.C0.  and  are  not  disposed  to  extend  the  rule  as  to  the  ad- 
mission of  such  testimony  any  farther  than  the  adjudi- 
cated cases  have  gone  in  that  direction. 

The  point  raised  in  the  second  bill  of  exceptions  is, 
that  the  court  erred  in  refusing  to  exclude  the  following 
portion  of  the  testimony  of  Baylor :  **The  said  employes 
commenced  cutting  trees  on  the  land  of  witness." 
This  language  occurs  in  the  testimony  of  the  witness 
Baylor,  as  set  out  in  bill  of  exceptions  number  two.  If 
the  declaration  of  the  section  "boss"  had  been  admissable 
so  would  the  fact  that  the  employes  of  the  road  came 
on  the  land  of  witness,  and  commenced  cutting  trees 
there,  as  it  was  but  an  introduction  to  the  testimony,  but 
as  that  should  have  been  excluded,  so  should  this,  as  it 
was  wholly  irrelevant. 

The  fourth  bill  of  exceptions  was  to  the  refusal  of  the 
of  the  court  to  give  two  instructions  asked  by  the  de- 
fendant; the  first  was:  **The  court  instructs  the  jury, 
that  there  is  no  law  in  this  state  requiring  the  defendant 
to  fence  its  railroad  track,  and  that  the  defendant  has 
the  right  to  the  exclusive  and  complete  possession,  and 
entire  control  of  said  track,  including  a  tract  of  land 
on  each  side  thereof,  and  not  less  than  twenty  feet  from 
the  centre  thereof ;  and  that  all  property  or  persons  on 
said  track,  or  within  said  limits,  unless  by  permission, 
express  or  implied,  of  the  defendant,  are  trespassers 
thereon ;  and  if  such  property  so  on  the  track  is  killed, 
without  gross  carelessness  or  wantonness,  the  company  is 
not  liable." 

The  court  properly  refused  this  instruction,  as  it  does 
not  propound  the  law  correctly.  In  the  case  of  Baylor  v. 
B.  &  0.  R.  R.,  9  W.  Va.,  the  court  held  "  that  although 
a  railroad  company  has  the  right  to  the  free  and  uninter- 
rupted use  of  its  track,  and  the  paramount  duty  of  its 
employes  is  the  protection  of  the  train,  the  passengers, 
and  the  property  therein,  yet,  such  employes  are  bound 
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to  use  ordinary  care  and    diligence,  so  as  not   unneces-  AugiurtTenn. 
sarily  to  injure  the  property  of  others  on  the  track;  it        ^^ 
being  the  duty  of  the  servants  of  the  railroad  company,  b.ao.k.b.co. 
ao   far  as  consistent  with  their  other  and    paramount 
duties,  to  use  ordinary  care  to  avoid  injuring  cattle  on 
their  track ;  they  are  bound  to  adopt  the  ordinary  pre- 
cautions to  discover  danger,  as  well  as  avoid   its  conse- 
quences after  it  becomes  known."    The  instruction  is  en- 
tirely inconsistent  with  the  law  as  above  stated,  and  would 
hold  the  railroad  company  to  very  slight  or  no  care  at  all. 

The  second  instruction  presupposes  that  the  fence 
through  which  the  colt  escaped,  was  built  on  the  com- 
pany's land.  Of  this  there  was  no  evidence  in  the  case 
and  the  instruction  was  calculated  to  mislead  the  jury, 
and  was  irrelevant. 

The  fitth  bill  of  exceptions  was  to  the  giving  of  the 
following  instruction : 

"  The  court  instructs  the  jury  that  although  the  facts, 
that  the  defendant's  servant  put  and  left  down  the  gap, 
in  the  declaration  mentioned,  and  that  the  plaintiff 's  colt 
came  through  this  gap,  upon  the  railway,  must  be  proven 
by  the  plaintiff,  yet  they  need  not  be  proven  by  any  di- 
rect evidence,  but  it  will  be  sufficient  for  the  plaintiff  to 
prove  these  facts,  by  evidence  of  other  facts  and  circum- 
stances, which  satisfactorily  lead  the  jury  to  this  conclu- 
sion.'' 

The  instruction  is  vague  and  indefinite  and  calculated 
to  mislead  the  jury.  No  facts  are  enumerated,  and  no 
indication  is  given  to  the  jury,  from  what  facts,  or  class  of 
fiicts,  they  would  be  authorized  to  draw  the  conclusion 
that  the  defendant's  servant  put  and  left  down  the  fence; 
and  that  the  defendant  killed  the  colt.  The  instruction 
must  have  been  based  upon  the  evidence  before  the  jury, 
and,  the  most  material  evidence  from  which  an  inference 
could  have  been  drawn  that  the  defendant's  servant  put 
and  left  the  fence  down,  was  the  portion  of  the  evidence 
of  Baylor,  which  has  been  considered ;  and  having  come 
to  theconoluaion  that  Baylor's  evidence  as  to  the  declara- 
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AugurtTerni.  ^*^"  ^^  ^^^  defendant's  servant  was  improperly  left  to 
CoWe       ^^^  jury,  the  instruction  was  elearly  wrong,  and  ought 
B.&0.R.R.C0.  '^ot  to  have  been  given. 

It  is  unnecessary  to  consider  the  p)ints  raised  in  the 
sixth  bill  of  exceptions,  so  far  as  it  relates  to  the  motion 
for  a  new  trial,  on  the  ground  that  the  evidence  was  not 
sufficient  to  warrant  the  verdict.  The  other  points  in 
said  bill  raised,  we  have  already  considered. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Jefferson  county  rendered,  on  the  18th  day  of 
November,  1874,  is  reversed,  with  costs,  and  this  Court 
proceeding  to  render  such  judgment  as  the  court  below 
should  have  rendered,  it  is  considered  by  the  Court,  that 
the  verdict  of  the  jury  rendered  in  this  case  be  set  aside 
and  a  new  trial  awarded  the  defendant ;  the  costs  in  the 
circuit  court  to  abide  the  ^vent  of  the  suit;  and  this, 
cause  is  remanded  to  the  circuit  court  of  Jeflferson  coun- 
ty, tor  further  proceeding  to  be  had  therein  according  to 
the  principles  of  this  opinion,  and  further  according  to 
law. 

Judgment  Reversed  and  case  remanded. 
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HiLLEABY  &  Johnson,  ei  al.  v.  Thompson,  et  al. 
(Absent,  Green,  President). 
Decided  September  10, 1877. 

1.  Any  mifirtake  or  misunderstanding  between  the  persons  con-  AugunTerm. 

ducting  a  judicial  sale,  and  intended  bidders  or  parties  in  in-  ^ 

terest,  by  which  interests  are  prejudiced  without  the  fault  of 
the  injured  party  or  parties,  is  sufficient  cause  for  refusing  con- 
firmation and  ordering  a  re-sale. 

2.  An  auctioneer  or  crier  making  a  sale  cannot  properly  act  for 

himself,  or  any  ether  person  in  bidding  for  the  property. 

3.  The  court  in  acting  upon  a  report  of  sale  does  not  exercise  an 

arbitrary,  but  a  sound  legal  discretion  in  the  interest  of  fair- 
ness and  prudence,  and  with  a  just  regard  to  the  rights  of  all 
concerned. 

4.  Affidavits  and  depositions,  not  referred  to  in  any  decree  or 

order  in  a  chancery  suit,  are  no  part  of  the  record. 

5.  At  a  judicial  sale,  R.  became  the  purchaser  of  a  tract  of  one 

hundred  acres  of  land  at  $26.00  per  acre ;  affidavits  in  the  cause, 
which  were  uncontradicted,  showed  that  the  land  was  worth 
at  least  $40.00  per  acre ;  there  was  a  misunderstanding,  as  to 
whether  or  not  the  growing  crop  on  the  land  was  being  sold 
with  it ;  the  auctioneer  either  bid  himself,  or  received  sham 
bids.    Held  : 

That  under  these  circumstances  the  sale  was  invalid  and  ought 
not  to  have  been  confirmed. 

Upon  the  petition  of  John  A.  Thompson,  one  of  the 
defendants  below,  an   appeal  and  supersedeas  were  al- 
lowed to  80  much  of  a  decree  of  the  circuit  court  of  Jef- 
11 
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AuguatTerm.  ferson  county,  rendered  on  the  16th  day  of  November 
Huieary  A  1875,  in  a  caiisc  in  chancery,  in  said  court  then  pending, 
wherein  Hilleary  &  Johnson  and  others  were  plaintiflFs, 
and  John  A.  Thompson  and  others  were  defendants, 
as  confirmed  a  sale  of  one  hundred  acres  of  land,  made 
by  special  commissioners  in  said  cause,  and  as  disposed  of 
the  proceeds  thereof,  and  as  otherwise  related  to  said  sale 
and  the  confirmation  thereof. 

The  Hon.  John  Blair  Hoge,  Judge  of  the  third  judi- 
cial circuit,  rendered  the  decree  complained  of. 

Johnson,  Judge,  who  delivered  the  opinion  of  the 
Court,  states  the  case  as  follows : 

John  J.  Hilleary  and  Henry  Johnson,  partners  as  Hil- 
leary &  Johnson,  and  John  J.  Hilleary,  William  N.  C. 
Wilson  and  Henry  Johnson,  partners  as  Wilson  &  John- 
son, brought  a  chancery  suit  in  the  circuit  court  of  Jef- 
ferson county  against  John  A.  Thompson,  the  National 
Bank  of  Martinsburg  and  others,  for  the  purpose  of  sub- 
jecting the  real  estate  of  the  defendant,  John  A.  Thomp- 
son, to  the  liens  thereon,  some  of  which  were  by  deed  of 
trust,  but  the  greater  part  were  judgment  liens.  The 
cause  was  referred  to  commissioners  to  ascertain  the  liens 
and  their  priorities,  &c.  After  the  commissioners  had 
ascertained  the  liens  and  their  priorities,  and  the  value 
and  annual  rental  value  of  the  lands  of  the  defendant^ 
Thompson,  a  decree  was  on  the  10th  day  of  November 
1874,  rendered  for  the  sale  of  the  defendant,  Thompson's 
lands.  The  special  commissioners  named  in  the  decree 
offered  the  property  for  sale  under  the  terms  thereof,  on 
the  23d  day  of  March  1875,  and  at  the  sale  John  W. 
Roberts,  who  held  a  deed  of  trust  on  one  of  the  tracts  of 
land  of  the  defendant,  Thompson,  known  as  the  ^'new 
ground"  tract,  for  a  considerable  sum  of  money  became 
the  purchaser  of  the  said  tract,  containing^  one  hundred 
acres,  at  the  price  of  $26.00  per  acre.  This  was  the 
only  tract  for  which  a  bid  was  made  at  that  time.     The 
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OMnmlfisioners  reported  their  proceedings  to  the  court ;  ji^aguit  Tarm. 
and  the  confirmation  of  the  sale  was  resisted  by  defend- "" "illuary  a 
ant,  Thompson^  on  the  ground  of  inadequacy  of  price;  J^*^^*'*'- 
and  the  court  sustained  the  exception  to  the  report  of  ^^*^'****'*'' 
sale,  and  refused  to  confirm  the  same ;  and  thereupon  a 
decree  was  again  entered  directing  the  same  special  com- 
missioners to  again  sell  the  lands  mentioned  in  the  former 
decree.     This  they  afterwards  did  ;  and  the  same  tract  of 
one  hundred  acres,  known  as  the  "new  ground"  tract 
was  again  purchased  by  the  same  man  at  the  same  price. 
No  ofier  being  made  for  any  of  the  other  tracts  of  land, 
they  were  withdrawn;  and  the  commissioners  again  report- 
ed their  proceedings  to  the  court.     The  report  of  sale  was 
excepted  to,  and  the  confirmation  thereof  resisted,  and  a 
motion   made   to  set  aside  said  sale  by  the  defendant 
Thompson  on  the  ground  of  inadequacy  of  price;  and  said 
motion  was  supported  by  the  affidavits  of  Boley,  Fey, 
Gordon,  Reiley,    Showalter  and   W.  E.  Anderson,   as 
stated    by   the   decree.      All  the   affidavits   save   those 
of  Grordon  and  Anderson  relate  to  the  inadequacy  of  price; 
one  of  which  says  the  land  was  worth  $50.00  per  acre, 
and  the  other  three  that  it  was  worth  at  least  $40.00  per 
acre ;  and  no  counter  affidavits  are  filed.      Other  affida- 
vits appear  in  the  printed  record,  but  they  are  not  properly 
a  part  thereof,  as  they  are  not  recognized  by  any  decree 
in  the  cause.     The  affidavit  of  Gordon  shows,  that  at  the 
time  of  the  sale  there  was  a  crop  of  corn  growing  on 
about  sixty  acres  of  the  land,  which  was  worth  about 
$328.00.     The  final  decree  confirming  the  sale  was  in 
this  language :  "And  it  appearing  to  the  court  from  the 
statement  of  the  special  commissioners,  that  at  the  sale 
of  said  parcel    of  land   nothing    was  said  concerning 
the  landlord's  share  of  the  corn  crop  growing  thereon ;  on 
consideration    thereof   the    court    doth    overrule    said 
motion  (to  set  aside  the  sale),  doth  confirm  said  repot't 
of  sale,  provided  the  purchaser,  John  W.  Roberts,  will 
release  any  claim  to  the  said  landlord's  share  of  said 
erop,  to  which  condition  said  Roberts  consents,  4&o/^ 
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August^Term.  ^^^  ^^®  decree  further  provides,  "It  is  further  ordered 

~uieary  &     ^'^^.t  the   tenant  of  said  parcel  of  one  hundred  acres  of 

Johnson  «<  a/,  j^^j^j  j^  accouut  to  Said  sheriff  (who  by  the  same  decree 

omiwon  et   .  j^^j  heeu  substituted  for  the  commissioners  who  made 

the   sale)  for  the  landlord's  share   of  the  crops  lately 

grown  on  the  said  land." 

It  is  presumed  that  the  "landlord"  referred  to  was  the 
debtor  and  defendant,  John  A.  Thompson. 

The  affidavit  of  W.  E.  Anderson,  which  was  also  read 
by  the  court  in  connection  with  said  motion,  shows  that 
he  was  the  auctioneer  who  cried  the  said  sale  for  said 
commissioners,  and  in  said  affidavit  he  says,  "that  for  the 
tract  of  land,  known  in  the  proceedings  in  said  cause  as 
*  the  new  ground'  tract,  and  which  was  knocked  down  to 
J.  W.  Roberts,  there  was  no  competing  bidding  for  the  said 
tract,  for  several  bids  anterior  to  that  at  which  the  sale 
was  made  to  the  said  Roberts  at  $26.00  per  acre.  The 
defendant  filed  his  petition  for  an  appeal  from  and  super- 
aedeas  to  said  decree;  and  the  following  order  was  made 
by  one  of  the  judges  of  this  Court  in  vacation,  in  which 
he  limits  the  appeal  and  supersedeas^  as  follows  :  "I  do 
hereby  grant  and  allow  to  the  petitioner,  John  A.  Thomp- 
son, an  appeal  and  supersedeas  to  so  much  only  of  tlie  de- 
cree of  the  circuit  court  of  the  county  of  Jeffi^rson,  ren- 
dered in  the  cause  in  said  petition  mentioned  on  the 
16th  day  of  November  1875,  as  confirms  the  sale  of  the 
one  hundred  acres  of  land  made  by  special  commis- 
sioners, Wm.  H.  Travers,  Geo.  Baylor  and  Joseph  Trap- 
nell,  to  John  W.  Roberts  at  the  price  of  $26.00  per 
acre,'and  as  disposes  of  the  proceeds  of  the  sale  thereof, 
and  as  otherwise  relates  to  said  sale  and  confirmation." 

Wm.  H.  Travers,  for  appellant,  referred  to  the  follow- 
ing authorities : 

Kyle  V.  TaiVs  adm^r,  6  Gratt.  44;  Fecks  v.  Chambers^  8 
W.  Va.  216;  Brock  v.  Rice,  27  Gratt.  815;  Rorer  on 
Judicial  Sales,  44,  57 ;  Kable  v.  Mitchell,  9  W.  Va.  492  J' 
Blossom  V.  Railroad  Co.,  3  Wall.  196. 
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Baylor  &  Wilson,  for  appellees,  referred  to  the  follow-  Augurt  Term. 
ing  authorities :  Hiiieaiy  a 

Crawford  v.  Weller,  23  Gratt.  836,  as  explanatory  of    "^  "T .»  '  i 
Kyle  V.  Tai^^s  adm'r  in  6  Gratt.;  Poague  v.   Greenlee's 
adm'ry  22  Gratt.  724;  Out  v.  Carr,  22  Gratt.  168;  Sin- 
neU  V.  G-a/fe,  4  W.  Va.  601. 

JoHii^soN,  Judge: 

A  number  of  objections  were  made  to  the  confirmation 
of  the  sale,  which  appear  upon  the  face  of  the  record 
and  will  be  considered  in  the  following  order : 

First.  That  different  impressions  existed  at  the  sale  as 
to  what  was  really  offered,  whether  the  land  alone,  or  the 
land  with  the  growing  crop  thereon,  no  announcement  be- 
ing at  the  time  made  by  the  commissioners  whether,  or 
not,  the  landlord's  share  of  the  growing  crop  of  corn  on 
the  land  was,  or  was  not,  to  be  included  in  the  sale. 

Second,  That  the  auctioneer  himself  bid  upon  the  land; 
or  that  there  was  no  competing  bidding  for  several  bids 
before  the  sale  was  closed. 

Third,  That  the  confirmation  of  the  sale  was  by  the 
court  made  conditional  upon  the  purchaser  surrendering 
any  claim  to  the  landlord's  share  of  the  crop  of  corn  on 
the  land. 

Fourth.  That  the  price  for  which  the  land  sold  was 
inadequate. 

As  to  the  first  ground,  whether  the  objection  is  good 
or  bad,  depends  upon  whether  the  fairness  of  the  sale 
was  thereby  interfered  with.  Any  mistake  or  misunder- 
standing between  the  persons  conducting  the  sale  and 
intended  bidders  or  parties  in  interest,  and  any  accident, 
fraud  or  other  circumstance,  by  which  interests  are  preju- 
diced, without  the  fault  of  the  injured  party  or  parties, 
will  be  deemed  sufficient  cause  for  refusing  confirmation, 
and  ordering  a  re-sale.  Rorer  on  Judicial  Sales,  57.  It 
IS  true,  that  when  land  is  sold  with  a  crop  growing  upon 
it,  the  purchaser  takes  the  crop  at  the  purchase,  unless  it 
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Auj?artTenn:  ^®  excepted.    But  the  very  fact  that  it  may  be  excepted, 
HiiiearyA     makes  it  the  duty  of  the  commissioDers  who  make  the 
sonetai.  qqIq^iq  }u  gome  way  indicate  whether  or  not  it  will  be 
Thompittirt  or.  g^j J  with  the  land.     In  this  case,  as  the  decree  shows, 
nothing  was  said  by  the  commissioners,  at  the  time  of 
the  sale  or  before,  as  to  whether  or  not  the  growing  crop 
would  be  reserved ;  and  we  may  infer  from  the  decree 
that  the  purchaser  claimed  that  he  bought  it,  as  the  court, 
before  it  confirmed  the  sale  required  the  purchaser  to  re- 
linquish any  claim  to  the  growing  crop.    There  seems 
to  have  been  a  misunderstanding  at  the  sale,  as  to  whether 
the   growing  crop  was  excepted ;   and  that  fact  would 
directly  tend   to   interfere  with   a  proper  competition 
among  the  bidders. 

The  second  objection  is  that  the  auctioneer  himself  bid 
on  the  land ;  or  that  there  was  no  competing  bidding  for 
several  bids  before  the  sale  was  made. 

The  auctioneer  in  his  affidavit,  says :  "  There  was  no 
competing  bidding  for  the  said  tract  for  several  bids  an- 
terior to  that  at  which  the  sale  was  made  to  the  said  Rob- 
erts at  $26.00  per  acre.''  If  there  was  no  competing 
bidding,  there  was  "  sham"  bidding,  either  by  the  auc- 
tioneer himself,  or  some  one  with  his  knowledge. 

An  auctioneer  or  crier  making  a  sale  cannot  properly 
act  for  himself  or  any  other  person,  in  bidding  for  the  ^ 
property.  Brock  v.  Rice  et  al.,  27  Gratt.  812.  It  was 
manifestly  improper  for  the  auctioneer  to  receive  any 
but  real  bids.  It  may  be  said  that  the  debtor  cannot 
complain  of  this,  as  he  received  a  higher  bid  thereby. 
How  do  we  know  that  ?  If  the  bystanders,  saw  that 
the  auctionee  rwas  conducting  the  sale  for  himself  and 
bidder  too ;  that  he  was  crying  bids  that  were  not  made; 
it  would  not  be  likely  that  they  would  bid  at  all ;  the 
direct  result  of  such  a  course  would  be  to  discourage  bid- 
ding. When  men  attend  a  judicial  sale,  they  expect 
fair  and  open  competition  ;  and  if  they  discover  that  the 
bids  are  not  of  that  character,  they  will  be  apt  to  refuse 
to  bid  at  all ;  and  that  would  surely  be  to  the  prejudice 
of  the  debtor. 
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The  third  objection  is,  that  the  confirmation  of  the  sale  Augimrm. 
was  made  conditional  upon  the  purchaser  surrendering    HiUeary  a 
any  claim  to  the  landlord's  share  of  the  growing  crop.       JohMOBe*  at 
If  the  sale  had  been  in  all  other  respects  fair,  this  ^'^^"'^^  *'-"'■ 
would  be  an  error,  of  which  Roberts  could  have  made  just 
complaint ;  but  in  that  case,  would  not  be  an  error  to  the 
prgndice  of  the  debtor,  as  it  would  make  the  land  bring 
more  money. 

The  fourth  and  last  objection  is,  that  the  price  for  which 
the  land  sold  was  inadequate.       There  has  been  much 
discussion  by  the  courts  as  to  when  a  court  will  set  aside 
a  sale  on  the  ground  of  inadequacy  of  price.     I  shall'not 
discuss  that  question  here,  or   review  the   authorities. 
The  rule  has  been  settled  in  our  state  by  this  Couit  ^after 
a  review  of  many  of  the  cases.      In  Kabh  v.  Mitchelly 
9    W.    Va.,    492,   Judge  Haymond    says  :     "  I   think 
it   is   clear,  from  the  authorities  I  have    cited,  that  a 
sale  by  commissioners,  made  under  a  decree  of  a  court  of 
equity,  is  not  an  absolute  sale  in  Virginia  or  in   this 
state,  and  that  it  does  not  become  absolute,  until  the  sale 
is  confirmed  by  the  court;  that  the  court  may  in  the 
exercise  of  a  sound  discretion  either  affirm  or  set  aside 
the  sale,  or  direct  the  biddings  to  be  re-opened,  where 
from  the  facts  and  evidience  and  circumstances  before^it, 
it  appears  clearly  that  the  sale  was  made  at  a  greatly  inad- 
equate price ;  that  the  court  may  solve  and  determine 
this   question  upon  affidavits  or  depositions  in  connec- 
tion with  the  fact  that  a  greatly  larger  price  is  offered 
to  the  court  for  the  land,  and  secured,    or   offered   to 
be  secured,  as  was  done  in  this  case  by  Mitchell,  who 
made  the  offer ;  or  it  may  be  done  by  any  evidence  or 
fact  or  facts   before  it,  which    clearly  shows  that  the 
land  sold  at  a  greatly  less  price  than  it  was  worth.  In 
this  cause  were  four  affidavits  read  by  the  court,  as  the 
decree  shows,  on  the  hearing  of  the  motion  to  set  aside 
the  sale  on  the  ground  that  the   price  was  inadequate. 
There  are  a  number  more  affidavits  and  depositions  ac- 
companying the  record  to  the  same  point,  which  are  no 
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Au'us^Term  P*^^  ^^  *^®  record,  as  they  are  not  referred  to  in  any  de- 
jj.„gjy.y  ^  cree  or  order  entered  iu  the  cause.  The  aflSdavits  read, 
johDBonrtai.  all  show  that  the  land  was  worth  not  less  than  $40.00  per 
Thompson  e/af.  acre,  and  one  that  it  was  worth  $50.00  per  acre.  No 
counter  affidavits  w^ere  taken;  so  it  appears  that  the  land 
sold  for  only  about  two-thirds  of  its  value.  It  is  true 
the  land  had  once  before  been  exposed  for  sale,  and  was 
sold  at  precisely  the  Same  price ;  and  this  fact  is  much 
relied  on  by  counsel  for  appellee,  Roberts,  who  seems 
anxious  to  have  the  land  al  the  price  he  bought  it,  to 
show  that  the  land  sold  for  what  it  was  reasonably  worth. 
It  will  be  observed  from  the  facts  in  this  case,  that  at 
both  sales  the  other  lands  in  the  decree  ordered  to  be 
sold  were  withdrawn  for  want  of  bidders.  Will  it  be 
argued  that  those  lands  are  worth  nothing,  because  no  one 
at  either  sale  would  bid  on  them  ? 

Under  all  the  circumstances  of  this  case;  the  misunder- 
standing at  the  sale,  the  conduct  of  the  auctioneer,  and 
the  inadequacy  of  the  price  bid  for  the  land,  when  we 
take  into  consideration  that  a  court,  in  acting  upon  a  re- 
port of  sale,  does  not  exercise  an  arbitrary  but  a  sound 
legal  discretion  in  the  interests  of  fairness  and  prudence 
and  with  a  just  regard  to  the  rights  of  all  concerned,  we 
think  the  court  erred  in  confirming  said  sale.  We  do 
not  undertake  to  say  how  many  times  a  sale  should  be 
set  aside  for  inadequacy  of  price.  Afler  a  reasonable 
number  of  times  having  been  exposed  to  a  fair  sale,  we 
will  not  undertake  to  say  that  the  failure  to  obtain  a  bet- 
ter price  might  outweigh  other  evidence  as  to  the  price 
of  the  land  being  inadequate. 

For  the  foregoing  reasons  so  much  of  the  decree  of  the 
circuit  court  of  Jefferson  county  rendered  in  this  cause,  on 
the  16th  day  ot  November  1875,  as  confirms  the  sale  made 
by  the  commissioners,  Travers,  Baylor  and  Trapnell,  to 
John  W.  Roberts  at  $26.00  per  acre,  and  as  disposes  of  the 
proceeds  of  the  sale  thereof,  and  as  otherwise  relates  to 
said  sale  and  confirmation,  is  reversed,  with  costs  to  the 
appellant ;  and  said  report  of  sale  is  disaffirmed  and  the 
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sale  set  aside ;  and  this  cause  is  remanded  to  the*  circuit  August  Term. 
court  of  Jefferson  county,  with  instructions  to  order  a  re-     miiewfA 
sale  of  said  property,  unless  the  defendant  pay  the  debts  J«»»°«^"  ^«^ 
charged  upon  it  in  such  reasonable  time  as  the  court  may  ^^^^'^^^^  ^^' 
direct;  and  for  further  proceedings  to  be  had  therein,  ac- 
cording to  the  principles  of  this  opinion,  and  the  rules 
governing  courts  of  equity. 

Decree  Reversed  and  cause  remanded. 
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Ct»rU$t(rttttt. 


Rose  &  Co.  et  ai.  v.  Brown  et  ux. 
(Absent,  Green,  President). 
Decided  September  10,  1877. 

1.  In  a  suit  where  husband  and  wife  are  plaintiffs  or  defendants, 

the  evidence  of  one  cannot  be  received  for  or  against  the 
other. 

2.  The  twenty-second  and  twenty-third  sections  of  cliapter  one 

"hundred  and  thirty  of  the  Code  of  West  Virginia,  make  no 
material  change  in  the  common  law,  as  to  husband  and  wife 
giving  evidence  for  or  against  each  other,  in  a  cause  in  which 
they  are  parties,  except  in  an  action  or  suit  between  husband 
and  wife. 

3.  Where  the  objection  to  a  deposition  is  as  to  the  competency  of 

the  witness,  it  will  be  considered  by  the  appellate  court,  though 
no  objection  was  made  to  it  in  the  court  below. 

4.  On  the  30th  day  of  September  1872  B.  procured  a  voluntary 

conveyance  to  be  made  to  his  wife,  of  a  house  and  lot  in  C. 
At  the  time  the  conveyance  was  made,  he  was  not  indebted 
more  than  $218.00.  On  that  day  there  was  paid  on  the  prop- 
erty $1,500.00,  which  he  had  before  given  to  his  wife,  and 
within  the  next  two  years  he  had  $3,000.00,  which,  from  time 
to  time,  he  paid  on  said  property,  and  discharged  the  pur^ 
chase  money ;  and  debts  to  the  amount  of  about  $1,250.00  had 
afterwards  accumulated,  after  such  conveyance  and  during  the 
time  such  payments  were  being  made;  these  being  all  the 
material  facts  in  the  case,  on  the  question  of  fraud.    Held: 


I.  That  these  facts  are  not  sufficient  to  make  a  prima  fack  < 

of  fraudulent  intent,  in  B.,  at  the  time  the  voluntary  con- 
veyance was  by  him  procured  to  be  made ;  and  said  con- 
veyance is  not  fraudulent  in  fact. 

II.  But  in  fraud  of  his  existing  creditors,  he  did  divert  his  means 

from  the  payment  of  his  debts,  and  invest  such  means  in 
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aaid  property,  so  voluntarily  conveyed  to  his  wife ;  and  ^^jJ^'renn 
his  said  creditors  can  charge  the  said  real  estate  for  the  - 


payment  thereof.  ^^  *,?■  *  <* 

Brown  el  tut. 
6.  In  the  case  of  a  purchase  by  a  wife  during  coverture,  the  bur- 
den is  upon  her  to  prove  distinctly  that  she  paid  for  the  thiDg 
purchased,  with  funds  not  furnished  by  her  husband.  Evi- 
dence that  she  purchased  amounts  to  nothing,  unless  it  is 
accompanied  by  clear  and  full  proof,  that  she  paid  for  it  with 
her  own  separate  funds.  In  the  absence  of  such  proof  the 
presumption  is,  that  her  husband  furnished  the  means  of  pay- 
ment. 

6.  The  effect  of  the  repeal  of    the  provision  in  section   nine  of 

chapter  one  hundred  and  eighty-sLx  of  the  Code  of  18G0,  by 
the  adoption  of  the  Code  of  1868,  which  provided  that,  "  if  it 
appear  to  such  court  that  the  T€nta  and  profits  of  the  real 
estate,  subject  to  the  lien,  will  not  satisfy  the  judgment  in  live 
years,  the  court  may  decree  the  said  estate,  or  any  part  theie- 
of,  to  be  sold,  and  the  proceeds  applied  to  the  discharge  of  the 
judgment,"  was  to  restore  the  chancery  practice  in  enforcing 
judgment  liens,  as  it  existed  prior  to  the  adoption  of  the  Code 
of  1849. 

7.  Upon  a  bill  to  enforce  a  judgment  lien,  the  court  may  decree  a 

sale  of  the  land ;  but  it  is  not  bound,  and  ouglit  not  to  decree 
such  sale,  if  the  rents  and  profits  of  the  land  will  satisfy  the 
liens  charged  upon  it  in  a  reasonable  time,  unless  consent  to 
such  sale  be  made. 

8.  What  is  a  reasonable  time,  is  a  matter  of  discretion,  to  be  exer- 

cifced  by  the  court. 

9.  The  discretion  so  to  be  exercised  is  not  an  arbitrary  one,  but  a 

sound  discretion  in  the  interest  of  fairness  and  prudence 
toward  all  the  parties  interested,  and  is  of  course,  reviewable 
in  the  appellate  court. 

10.  To  have  the  real  estate  rented  rather  than  sold  is  a  privilege 

accorded  to  the  debtor  and  others  interested,  and  they  must 
exercise  it  in  the  inferior  court ;  and  the  decree  must  show 
that  they  asked  a  rental  of  the  property,  and  it  was  refused, 
before  the  decree,  for  that  reason,  will  be  reviewed  in  the 
appellate  court. 

11.  The  inferior  court  must  be  called  on  to  say,  whether  in  a 
reasonable  time  the  rents  and  profits  of  the  real  estate  will 
pay  the  liens  charged  upon  it ;  and  this  discretion  must  first 
be  exercised  by  the  court  below,  before  this  Court  "wiM  review 
the  decree  of  said  court ;  and  upon  such  review  this  Court 
will  not  reverse  it  unless  it  appear  that  the  court  erred  in  the 
exerdse  of  that  discretion. 
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1877.         12.  When  however   the  cause  is  reniande<l,  the  appellate  court 

'-        may  give  the  debtor,  or  other  party  interested,  a  right  to 

Rose  A  Co.  etai.         apply  to  the  court  below  to  have  the  inquiry  made,  whether 
Brown  et  ux.  the  rents  and  profits  will  satisfy  the  liens  on  the  real  estate  in 

a  reasonable  time,  and  to  have  tlie  judgment  of  such  court 
thereon. 

13.  It  is  error  to  decree  a  sale  of  real  estate,  without  giving  the 
defendant  a  day  to  redeem  the  property  by  paying  the 
amount  charged  upon  it ;  and  it  is  not  giving  a  day  to  redeem, 
to  postpone  the  time  in  the  decree  for  the  property  to  be  ad- 
vertised and  sold. 

Appeal  from,  and  supersedeas  to,  two  decrees  of  the 
circuit  court  of  Jefferson  county,  rendered  at  the  March 
t^rm,  1876,  of  said  court  in  a  cause  in  chancery,  pend- 
ing then  in  said  court,  wherein  Joseph  Rose  &  Co.  and 
others,  were  plaintiffs,  and  Jacob-  B.  Brown  and  wife, 
were  defendants. 

This  appeal  was  allowed  upon  the  petition  of  said  de- 
fendants, Jacob  B.  Brown  and  wife. 

The  Hon.  John  Blair  Hoge,  Judge  of  the  third  judi- 
cial circuit,  rendered  the  decrees  appealed  from. 

Johnson,  Judgr,  who  delivered  the  opinion  of  the 
Court,  furnished  the  following  statement  of  the  case : 

On  the  6th  day  of  September,  1875,  Joseph  Roise  and 
William  P.  Rose,  partners  as  J.  Rose  &  Co.,  A.  E. 
Massman  trading  under  the  name  of  A.  E.  Massman 
&  Co.,  Samuel  Brown,  William  H.  Williar  and  Edgar 
G.  Miller,  trading  under  the  name  of  Samuel  Brown  & 
Co.,  The  Kabletown  and  Bloomery  Turnpike  Co.  and  J. 
G.  and  William  P.  Harvey,  partners  as  J.  G.  Harvey  & 
Co.,  filed  their  bill  in  chancery,  in  the  clerk's  oflBce  of 
the  circuit  court  of  Jefferson  county,  w^hich  alleges  that 
Jacob  B.  Brown  was  on  and  before  the  30th  day  of 
September,  1872,  indebted  in  various  sums,  for  which 
they  afterwards  recovered  judgments  against  him;  the 
bill  sets  out  the  amounts  for  which  judgments  were  had, 
and  the  times  at  which  they  were  recovered.     The  bill 
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also  alleges  that  said  Brown  was  also  largely  indebted  to  Augus^JTerm. 
other  parties.  The  bill  charges  that  while  Brown  was  kos©  &  co.  et  ai. 
thus  largely  indebted,  on  the  said  30th  day  of  September,  srowaetux. 
1872,  he  purchased  from  Fayette  W.  Rawlins,  Joseph  E. 
Rawlins  and  Anna  Roberta  Rawlins,  a  lot  and  the  im- 
provements thereon,  in  the  town  of  Charlestown,  in  said 
county,  for  the  sum  of  $4,^00.00,  of  which  $1,500.00  was 
paid  in  cash,  and  the  residue,  $3,000.00,  was  paid  in  two 
equal  annual  payments;  and  that  said  $3,000.00  the  resi- 
due of  said  purchase  money  had  since  been  paid  by  said 
Jacob  B.  Brown ;  that  with  a  view  of  hindering,  delay- 
ing and  defrauding  the  complainants  and  other  credi- 
tors of  said  Jacob  B.  Brown,  then  existing,  and  also  his 
future  creditors,  out  of  debts  which  he  might  thereafter 
incur,  the  said  Brown  had  the  said  house  and  lot  and 
appurtenances  conveyed  by  said  Rawlins  to  his  wife, 
Emily  Brown,  for  her  sole  and  separate  use  ;  the  said 
deed  was  dated  the  30th  day  of  September,  1872,  and 
was  duly  recorded  in  the  proper  office  on  the  4th  day  of 
October,  1872;  that  on  all  the  judgments  executions  were 
issued  and  returned  "  no  property  found."  That  none 
of  said  debts  and  no  i)art  thereof  have  been  paid,  ex- 
cept about  $40.00  to  the  Turnpike  company.  That  said 
Emily  Brown,  the  wife  of  said  Jacob  B.  Brown,  when 
said  deed  was  made,  owned  no  separate  property  and 
never  paid  one  cent  of  the  purchase  money  on  said  house 
and  lot,  but  the  same  was  paid  for  by  said  Jacob.  That  at 
the  time  said  conveyance  was  made  said  Jacob  was  utterly 
insolvent;  and  that  when  he  made  the  two  deferred  pay- 
ments on  said  projJerty  he  was  still  more  indebted,  and  the 
said  judgments  had  then  been  recovered.  The  bill  prayed 
that  said  Brown  and  wife  should  be  made  defendants  there- 
to, and  that  said  deed  be  declared  fraudulent  and  void  as  to 
complainants  and  all  other  creditors  of  said  Brown,  whose 
debts  were  incurred  either  before  or  since  the  execution  of 
the  said  deed ;  and  that  the  said  property  be  subjected  to  the 
payment  of  the  debts  due  the  complainants;  and  for  gen- 
eral relief.     The  deed  is  made  an  exhibit  with  the  bill, 
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August'Terin.  ^^  ^^^^  copies  of  judgments  referred  to.  On  the  8th 
eomaco.  JoZ^^y  of  November,  1875,  Brown  and  wife  filed  their 
Brown ««ttz.  separate  answers  to  the  bill,  to  each  of  which  the  com- 
plainants replied  generally,  and  the  court  referred  the 
cause  to  a  master  commissioner,  who  was  instructed  "to 
ascertain  and  report  the  debts  of  the  defendant,  Jacob  B. 
Brown,  due  by  judgment,  and  by  bond,  note,  or  open  ac- 
count, existing  prior  to  September  30, 1874,"  &c. 

In  said  decree  it  is  recited,  that  it  is  admitted  that  the 
debt  due  the  Kabletown  and  Bloomery  Turnpike  Com- 
pany had  been  fully  paid  by  said  Brown  since  the  filing 
of  the  bill,  and  ordered  that  the  cause  be  discontinued  as 
to  said  company,  and  prosecuted  in  the  name  of  the 
other  complainants  only. 

The  answer  of  Jacob  B.  Brown  is  in  substance  as  fol- 
lows: it  denies  that  he  was  indebted  on  the  30th  day  of 
September,  1872,  to  the  various  plaintiffs  as  set  forth  in 
the  bill;  admits  that  at  that  time  he  was  indebted  in  a 
small  amount  to  the  Kabletown  and  Bloomery  Turnpike 
Company,  and  to  Massman  &  Co.  in  another  small  sum, 
about  §168.00,  of  which  said  sum  he  paid  $100.00,  by 
which  payment  the  debt  was  reduced  to  about  $68.00; 
denies  that  any  other  debts  in  the  bill  mentioned  were 
due,  or  even  made  at  the  time  of  the  purchase  by  his 
wife  of  the  realty  in  the  bill  mentioned;  denies  that  he 
bought  the  property  in  bill  mentioned,  and  caused  the 
deed  therefor  to  be  made  to  his  wife  Emily  Brown ;  but 
admits  that  anterior  to  the  purchase  of  said  property  he 
gave  his  wife,  the  said  Emily,  $3,000.00,  money  then  in 
hand,  and  that  she  under  the  advice  of  friends,  and  with 
the  approbation  of  respondent,  purchased  the  said  prop- 
erty in  her  own  name,  and  the  deed  therefor  was  made 
to  her,  paying  therefor  $1,500.00  in  cash,  and  $1,500.00 
in  one  year  thereafter ;  that  of  the  residue  of  said  pay- 
ments the  respondent  advanced  to  his  wife  $500.00  only ; 
the  other  one  thousand  dollars  was  taoney  of  her  own  which 
she  earned  in  the  prosecution  of  a  business  separate  and 
apart  from  the  respondent,  her  husband;  denies  that  he  was 
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ijisolyent  at  the  time  of  said  purchase^  but  on  the  contrary  AugustTenn. 
was  worth  at  that  time  several  thousand  dollars  over  and  rq^^  ACo.eiai. 
above  his  just  debts ;  admits  that  the  $500.00  was  given    Brown  e<ia. 
to  his  wife  just  before  the  last  deferred  payment  on  said 
property  was  due. 

Mrs.  Emily  Brown's  answer  is  in  substance  as  follows : 
that  she  purchased  the  property  in  the  bill  mentioned  and 
paid  for  it  as  follows:  $1,500.00  in  cash;  $1,500.00  in 
one  year;  which  payments  were  made  out  of  a  sum  of 
13,000.00,  given  to  her  by  her  husband -anterior  to  said 
purchase;  of  the  remaining  $1,500.00  purchase  money, 
$1,000.00  was  paid  out  of  the  profits  of  her  own  busi- 
ness; and  $500.00  was  given  to  her  by  her  husband. 

The  commissioner  filed  his  report,  in  which  he  ascer- 
tained the  annount  of  the  debts,  and  their  priorities ; 
from  which  it  appears  that  the  amount  of  the  judgments 
and  other  indebtedness,  with  interest  calculated  to  March 
1,  1876,  amounted  to  $1,472.60.  Nearly  all  the  judg- 
ments were  recovered  in  1874,  two  of  them  in  1876,  and 
none  in  1875. 

There  is  nothing  to  show  how  long  the  debts  had  exist- 
ed, except  the  time  from  which  Interest  was  calculated 
by  the  commissioner.  The  first  judgment  bears  interest 
from  February  1, 1874;  the  second,  from  April  9, 1874; 
the  third,  from  March  16,  1874;  the  fourth,  from 
September  11, 1873 ;  the  fifth,  from  September  21 ,  1874 ;  to 
this  judgment  the  commissioner  has  appended  this  note : 
"Balance  due  upon  account,  beginning  August  28, 1872, 
and  ending  August  26,  1873,  settled  by  two  notes  of 
date  January  16,  1874,  upon  which  there  was  judgment." 
This  is  the  Massman  debt,  to  which  reference  is  parti- 
cularly made  in  Jacob  B.  Brown's  answer.  The  sixth  bears 
interest  from  January  20,  1876,  judgment  on  "debt 
which  existed  in  September,  1873'';  seventh,  judgment 
before  justice  on  open  account  of  17th  October,  1873, 
with  interest  from  that  date;  eighth,  negotiable  note 
dated  March  24,  1874,  at  thirty  days,  with  interest  there- 
on from  April  27,  1874. 
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Augurt^erm.  "^^^  following  agreement  of  facts  was  filed  in  this 
BoaeACo.  etaL  causc  and  made  part  of  the  record : 
Brown  c/  ux.  "The  housc  and  lot  in  controversy  were  purchased  from 
Fayette  W.  Rawlins,  Anna  RobertSi  Rawlins  and  Joseph 
E.  Rawlins  on  the  30th  of  September,  1872,  for  the  sum 
of  $4,500.00;  one-third  of  w^hich  was  paid  in  cash  on 
that  day;  and  for  the  residue  the  single  bills  of  Jacob 
B.  Brown  and  Emily  Brown  were  executed,  all  dated 
September  30,  1872,  for  the  following  amounts  and  pay- 
able as  follows,  to-wit :  one  payable  to  said  Joseph  E. 
Rawlins  on  the  30th  day  of  September,  1873,  ^r  $450.00; 
another  payable  to  same  at  same  time  for  §50.00;  an- 
other payable  to  same  on  30th  of  September,  1874,  for 
$600.00;  also  one  of  said  bills  payable  to  said  Anna 
Roberta  Rawlins  on  the  30th  of  September,  1873, 
$500.00;  and  another  payable  to  same  September  SO, 
1874,  for  $500.00;  also  one  payable  to  Fayette  W.  Raw- 
lins on  the  SOth  of  September,  1873,  for  $400.00;  an- 
other payable  to  same  at  same  time  for  $100.00;  another 
payable  to  same  on  30tli  September,  1874,  for  $378.00  ; 
and  another  payable  to  same  at  same  time  for  $122.00 — 
all  bearing  interest  from  date ;  that  said  single  bills  were 
secured  by  a  deed  of  trust  executed  by  said  Jacob  B.  Brown 
and  wife  on  the  property  purchased ;  and  that  the  same 
were  paid  as  they  severally  fell  due,  or  shortly  thereafter.** 

The  deposition  ot  Jacob  B.  Brown,  one  of  the  defend- 
ants, was  taken  in  the  cause  by  the  plaintiffs.  The  depo- 
sition is  not  very  important,  although  its  tendency  is  to 
support  the  plaintiffs'  claim. 

No  exception  was  taken  in  the  court  below  to  said 
deposition,  and  the  witness  was  cross-examined  by  de- 
fendants' counsel;  but  no  consent  was  given  that  it  might 
be  read.  The  depositions  of  David  Howell  and  John  W. 
Lock  were  taken  only  for  the  purpose  of  showing  that 
the  property  could  be  divided  without  detriment.  The 
deposition  of  J.  D.  Starry  was  also  taken;  and  he  proV^ed 
that  he  was  the  family  physician  of  the  defendant,  and 
called  to  see  Jacob  B.  Brown,  who  was  quite  sick ;  and 
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that  it  was  under  his  advice  that  the  said  property  was  Angus^'xerm. 
purchased ;  and  that  he  bid  the  property  in  when  it  was5"^"^g7^ 
sold;  he   says  on  that  subject:  "I  became  the   bidder    Brown e<t». 
when  the  property  was  sold ;' it  was  knocked  down  to 
me;  I  don't  remember  whether  for  Mrs.  Brown  or  Jacob 
Brown;  my    recollection   is  that   Mr«.  Brown  was   the 
principal  party  in  all  the  conversations  on  the  subject  of 
the  purchase  of  the  property/'     All  that   part  of  the 
deposition  of  the  witness  was  by  the  plaintiffs  objected 
to  at  the  taking  thereof,  which  relates  to  conversations 
with  the  B»"owns;  but  no  notice  is  hatl  of  the  objection 
in  any  decree  of  the  court.     The  foregoing  are  all   the 
material  facts  appearing  in  the  record. 

The  first  decree  in  the  cause  refers  it  to  a  commission- 
er to  ascertain  the  debts,  and  their  priorities,  &c. 

The  second  decree  recites,  that  the  "  cause  came  on  to 
be  heard  on  the  papers  formerly  read,  the  reportof  com- 
missioner, Cleon.  Moore,  to  which  there  are  no  excep- 
tions, the  depositions  of  Jacob  B.  Brown  and  of  John  D. 
Starry,  and  the  statement  of  facts  agreed  between  the 
parties,  plaintiffs  and  defendants  ;  and  was  argued  by 
counsel.  On  consideration  whereof  the  court  doth  con- 
firm said  report.  And  the  court  being  of  opinion  that 
the  conveyance  ot  the  real  estate  in  the  bill  mentioned 
to  the  defendant,  Emily  Brown,  is  in  fraud  of  the  rights 
of  the  plaintiffs  and  the  other  creditors  of  Jacob  B. 
Brown,  whose  claims  are  audited  in  the  said  report  of 
commissioner  Moore,  and  is  void  as  to  them,  doth 
adjudge,  order  and  decree,  that  said  conveyance  be  set 
aside  and  declared  null  and  void  as  to  plaintiffs  and  said 
other  creditors,  and  liable  to  the  debts  of  the  said  Jacob 
B.  Brown,  so  audited  in  the  said  commissioner's  report. 
And  it  further  appearing,  that  a  sale  of  the  whole  of  said 
real  estate  will  not  be  necessary  to  satisfy  the  claims  so 
audited  sa  aforesaid,  and  it  not  appearing,  whether  or 
not  said  property  is  susceptible  of  division  by  consent  of 
parties,  it  is  further  adjudged,  ordered  and  decreed  that 
this  case  be  referred  to  a  commissioner  of  this  court,  who 
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Augiift^Term.  ^®  instructed  to  ascertain  and   forthwith    report  to  this 

Rose  A  Co.  et  oL  ^ourt,  whether  said  real  estate  can  be  divided,  and  what 

BromietHx,    portions  thereof  can  be  most  readily  sold  in  satisfaction 

of  liens  so  audited  as  aforesaid,  and  also  to  ascertain  the 

annual  rental  value  of  said  property." 

The  report  of  the  commissioner  under  said  decree 
states  that, "  having  summoned  and  taken  the  depositions 
of  David  Howell  and  John  W.  Lock,  returned  with  this 
report,  I  report  that  the  property  in  the  bill  and  proceed- 
ings mentioned  can  be  divided;  that  the  two  story  brick 
store-house  can  be  most  readily  sold,  its  annual  rental 
value  $200.00,  value  $1,800.00;  annual  rental  value  of 
the  dwelling  occupied  by  Jacob  B.  Brown,  $175.00, 
and  annual  rental  value  of  small  store-room  $100.00. 

At  the  foot  of  the  last  named  decree  appears  the  follow- 
ing: "Reference,  and  forthwith  report  agreed  to :  Baylor  & 
Wilson,  attorneys  for  Rose  &  Co.,  and  A.  E.  Massman  & 
Co.;  White  &  Trapnell,  attorneys  for  J.  G.  Harvey  & 
Co.,  Samuel  Brown  &  Co.  and  Russell  &  Alger;  A.  E. 
Kennedy,  for  defendants ;  W.  H.  Travers,  for  Tucker, 
Smith  &  Co." 

Stewart  &  Co.  and  Frank  &  Hammerslaugh  were  also 
judgment  creditors,  as  appeared  by  the  commissioner's 
report,  and  no  consent  was  made  for  them  ;  all  others  ex- 
cept the  firm  of  Tucker,  Smith  &  Co.,  were  made  parties 
to  the  bill. 

The  final  decree  entered  in  the  cause  was  as  follows  : 

"This  cause  came  on  again  this  25th  day  of  April, 
1876,  to  be  further  heard  upon  the  papers  formerly  read, 
and  the  forthwith  report  of  commissioner  Moore,  return- 
ed and  filed  on  the  24th  day  of  April,  1876,  to  which 
report  there  are  no  exceptions,  and  was  argued  by  coun- 
sel. On  consideration  w^hereof  the  court  doth  confirm 
said  report.  And  it  appearing  from  said  report  that  the 
real  estate  in  the  bill  and  proceedings  mentioned  is  sus- 
ceptible of  division,  and  that  the  portion  described  in 
the  report  of  the  said  commissioner  as  the  brick  store- 
house can  be  most  readily  sold ;  it  is  therefore  adjudged, 
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ordered  and  decreed,  that  Edward  Tearney,  sheriff  of  the  August^Term. 
county,  after  first  giving  notice  of  the  time,  place  and  Kose  &  co.  et  ai. 
terms  of  sale  in  some  newspaper  printed  in  Charlestown,    Brown  e/wx. 
and  by  printed  posters  if  he  deem  it  expedient,  do  offer 
for  sale  at  public  auction  the  said  brick  store-house  prop- 
erty, upon  the  terms  of  one-third  cash,  and  the  residue 
in   one   and  two  years'  equal  payments,   with   interest 
from  the  day  of  sale ;  said  deferred  payments  to  be  se- 
cured by  the  bonds  of  the  purchaser,  and  a  deed  of  trust 
on  the  premises.     Said  sheriff  willjreport  his  proceed- 
ings to  the  next  term  of  this  court.     But  the  said  com- 
missioner   shall  not  advertise  said    property  for  a  sale 
thereof  to   be  made  before   the    1st    day   of  September 
next. " 

From  and  to  the  two  last  mentioned  decrees  an  ap- 
peal and  supersedeas  was  allowed  by  this  Court. 

U.  L.  Boyce  and  Andrew  E.  Kennedy ^  for  appellants, 
referred  to  the  following  authorities : 

Fox  adm^r  v.  Jones  et  iix.,  1  W.  Va.,  205;  Pecks  v. 
Oiambersy  8  W.  Va.,  210 ;  Piei^ce  v.  Pierce,  7  B.  Mon., 
449;  Crawford  v.  Miller,  23  Gratt.,  836;  Lockhard  & 
Ireland  v.  Beckley,  et  al.,  10  W.  Va.,  87. 

White  <fe  Trapnelly  for  appellees : 

An  inquiry  into  the  validity  of  a  gift,  conveyance  or 
transfer  involves  two  points :  First,  the  existence  of  an 
intent  to  hinder,  delay  or  defraud;  and  secondly,  the  con- 
sideration of  the  gift,  conveyance  or  transfer. 

Ist.  It  is  not  necessary  to  establish  fraud,  or  an  intent 
to  hinder,  delay  or  defraud  by  direct  and  positive  proof; 
it  is  usually  established  by  circumstantial  evidence. 
Bump,  on  Fraudulent  Conveyances,  559;  Kempner  v. 
ChurehhiU,  8  Wall.,  362  ;  Land  v.  Je^ines,  5  Rand.,  599 ; 
Loekhart&  Ireland  v.  Beckley ,  10  W.  Va.  87  and  Hunter, 
ex'or  V.  Hu7Uer,  10  W.  Va.  321 

Where  the  direct  and  inevitable  consequence  of  an  act 
is  to  delay,  hinder  or  defraud,  the  presumption  at  once 
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Aumift'Tenn.  Conclusively  arises,  that  such  illegal  object  furnished  one 
]J^eVco~i' ^" of  the  objects  for  doing  it;  and  it  is  upon  this  ground 
Browaetux.  held  to  be  fraudulent.  Bump,  on  Fraudulent  Convey- 
ances, 70-71.  Hunters  v.  Waite,  3  Gratt.,  33-34.  The 
presumption  having  arisen,  the  burden  ot  proving  the 
fairness  and  6ona  fides  of  the  transaction  is  thrown  on  de- 
fendants. Bump.,  286  and  294.  In  the  case  of  a  purchase  by 
a  wife  during  coverture,  the  burden  is  upon  her  of  proving 
distinctly  that  the  property  was  paid  for  with  funds  thai 
wei^e  not  furnished  by  her  husband,  Bump.,  318,  &c.,  and 
cases  cited. 

2d.  Whether  said  conveyance  or  the  several  payments 
on  the  property  were  made  with  intent  to  hinder,  delay 
and  detraud  or  not,  each  of  said  payments  constituted  a 
gift  without  consideration,  and  was  void  as  to  the  credi- 
tors of  Jacob  B.  BrowMi,  whose  debts  had  been  contracted 
at  the  time  each  of  said  several  gifts  were  made.  Code, 
chapter  71,  section  2. 

3d.  The  provision  in  the  Code  of  1860  (Virginia) 
requiring  property  to  be  rented,  where  the  rents  in  five 
years  will  pay  the  debts,  having  been  omitted  in  our 
statute,  It  is  not  error  for  a  court  to  decree  the  sale  of 
so  much  of  a  property  easily  susceptible  of  division,  as 
will  satisfy  the  debts  audited,  though  the  rents  would  be 
sufficient  to  pay  them  in  less  then  five  years. 

Baylor  &  Wihon,  lor  appellees  : 

1st.  Each  payment  upon  said  property  was  a  gift  to 
the  wife  at  the  date  of  such  payment,  and  void  as  to 
existing  creditors  of  Jacob  B.  Brown.  Code  of  W.  Va., 
chapter  94,  section  2. 

2d.  Not  nccesj^ary  to  prove  any  actual  fraud,  when 
debts  exist  at  time  of  gift.     Ibid, 

3d.  The  burden  is  on  Emily  Brown  to  show  not 
only  that  she  purchased,  but  paid  for  the  property  with 
money  not  her  husband's.  3  Gratt.,  33 ;  Bump,  on 
Fraud.  Cvonveyances  ol8. 

4th.  Not  error  to  decree  sale  instead  of  rental,  when 
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it  appears  a  rental  of  four  years  will  pay  debts  charged.  AugusfTerm. 
7  Leigb,  331 ;  10  Leigh,  394  ;  6  Gratt.,  1 19.  r^sTcT^ 

V. 

Brown  tt  ux* 

JoHXsoN,  Judge,  delivered]the  opinion  of  the  Court) 

The  first  point  arising  in  this  cause  is :  should  the  depo- 
sitioD  of  Jacob  R,  Brown  have  been  read  upon  the  hear- 
ing of  the  cause.  It  is  settled  that  at  common  law 
it  is  not  competent  testimony,  Brown  being  the  husband 
of  his  co-defendant  Emily  Brown.  This  question  has 
been  directly  before  this  Court  in  Hill  et  ux.  v.  Proctor^ 
10  W.  Va.,  59,  the  court  citing  the  common  law  rule,  as 
laid  down  in  1  Greenl.  Ev.,  section  334  &c.,  held  that  "the 
22d  and  23d  sections  of  chapter  130  of  the  Code  of  1868, 
make  no  material  change  in  the  common  law,  as  to 
husband  and  wife  giving  evidence  for  or  against  each 
other  in  a  case  in  which  they  are  parties,  except  in  an 
action  or  suit  between  husband  and  wife."  The  evidence 
in  the  cause  just  cit^d  wasgiven  under  circumstances  very 
much  like  those  surrounding  this  case.  Hill's  deposi- 
tion was  taken  in  the  cause  of  Hill  et  ux  v.  Proctor^ 
and  details  statements  favorable  to  himself  and  wife  against 
the  defendants. 

It  would  be  in  violation  of  a  clear  principle  of  com- 
mon law,  not  interfered  with  by  the  statute,  to  read  the 
deposition  of  Brown  upon  the  hearing  of  this  cause. 
But  it  is  argued  by  counsel  for  plaintiffs,  that  no  excep- 
tion was  made  to  reading  it  in  the  court  below,  and  it  is 
too  late  to  object  here.  If  the  objection  did  not  affect 
the  competency  of  the  witness,  and  had  not  been  made 
in  the  court  below  or  passed  upon  by  that  court,  it  ought 
to  be  considered  as  having  been  waived  and  could  not  be 
noticed  by  the  appellate  court ;  but  affecting  as  it  does 
the  competency  of  the  witness  to  testify  at  all  in  the 
cause,  it  will  be  considered  here,  although  the  objec- 
tion be  here  made  for  the  first  time.  Hill  et  ux.  v. 
Proctor,  supra.  The  court,  therefore,  erred  in  hearing 
the  cause  upon  that  deposition. 

The  next  question  is :  Was  the  conveyance  procured  to 
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Augiitr'erm.  ^^ made  by  Jacob  B.  Brown,  with  the  intent  to  hinder^ 
Rose  ACoTTai,  delay  or  defraud  his  creditors?  By  the  2d  section  of  chap- 
Brown  «««.  ter  74  of  the  Code,  any  voluntary  conveyance  or  any  gift 
is  void  as  to  creditors,  the  debts  existed  at  the  time.  It 
matters  little  whether  Jacob  Bi  Brown  gave  his  wife  the 
J3,000.00  and  she  invested  it  in  the  house  and  lot,  or 
whether  he  bought  the  property  himself  with  the  money 
and  procured  the  conveyance  to  be  made  to  her;  in  either 
event  it  would,  as  to  creditors  whose  debtfl  existed 
at  the  time,  be  void.  But  the  2d  section  of  chapter  74 
of  the  Code  of  West  Virginia  makes  a  clear  distinction 
between  the  rights  of  existing  and  subsequent  creditors, 
as  to  a  voluntary  conveyance ;  and  such  a  conveyance 
cannot  be  impeached  by  subsequent  creditors,  on  the 
mere  ground  of  its  being  voluntary,  and  the  party 
making  it,  or  at  whose  instance  it  is  made,  being  in- 
debted to  some  extent,  if  there  be  no  actual  fraudulent 
view  or  intent  in  the  party  at  the  time;  but  if  it  be 
shown  that  there  was  mala  fides,  or  fraud  in  fact,  in  the 
transaction,  whether  the  actual  fraudulent  intent  relates 
to  existing  creditors,  or  is  directed  exclusively  against 
subsequent  creditors,  the  eftect  is  precisely  the  same,  and 
subsequent  creditors  may  upon  the  strength  of  such 
fraud  successfully  impeach  it.  Upon  the  question  of 
fraudulent  intent,  or  whether  the  conveyance  is  fraudu- 
lent in  fact,  as  to  subsequent  creditors,  it  is  proper 
to  consider  the  circumstances  of  its  being  voluntary, 
and  the  party  indebted  at  the  time ;  and  if  additional 
circumstances  connected  with  those  two  be  sufficient  to 
show  fraud  in  fact,  it  is  void  as  to  subsequent  creditors. 
It  is  not  necessary  that  there  should  be  direct  proof  to 
show  the  fraud ;  it  is  to  be  legally  inferred  from  the 
facts  and  circumstances  of  the  case,  where  those  facts 
and  circumstances  are  of  such  a  character  as  to  lead  a 
reasonable  man  to  the  conclusion,  that  the  conveyance 
was  made  with  intent  to  hinder,  delay  or  defraud  exist- 
ing or  future  creditors.  Where  the  evidence  shows  such 
facts  and  circumstances,  as  the  conveyance  being  volun- 
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tary,  the  grantor  beiug  indebted  to  a  material  extent,  to  Augiirt  Term. 
the  degree  of  embarrassment,  so  that  the  conveyance  boma  co  eiai. 
would  probably  throw  a  hazard  upon  the  creditor,  and    Bro^neivx. 
these  circumstances  are  wholly  unexplained,  it  is  for  the 
court  or  jury  to  say   from   circumstances    like  these, 
whether  the  grantor  intended  to  hinder,  delay  or  defraud 
his  creditors ;  and  if  the  circumstances  are  such,  what- 
ever they  may  be,  to  make  a  prima  facie  case  of  fraudu- 
lent intent  in  the  grantor,  they  are  to  be  taken  as  con- 
clusive evidence  of  the  fraudulent  intent,  unless  rebutted 
by  other  facts  and  circumstances  in  the  case.     Loekhard 
&  Ireland  v.  Beckley  et  aL,  10  W.  Va.,  87 ;  Hunter's  e£or 
V.  Hunier,  10  W.  Va.,  321. 

Applying  those  principles  to  this  cause  :  Was  the  con- 
veyance procured  to  be  made  to  Mrs.  Emily  Brown  with 
the  actual  fraudulent  intent  to  hinder,  delay  or  defraud 
the  creditors  of  Jacob  B.  Brown  ?  Nearly  all  the  debts 
audited  in  this  cause  appear  to  have  been  contracted 
subsequent  to  the  date  of  said  conveyance.  At  the 
time  the  conveyance  was  made,  as  the  pleadings  and 
proofs  show,  the  said  Brown  owed  the  Kabletown  and 
Bloomery  Turnpike  Company  about  $50.00;  and  by  Jacob 
B.Brown's  admission  in  his  answer  he  also  at  that  time 
owed  to  Massman  &  Co.  a  debt  of  about  $168.00,  of 
which  he  claims  to  have  since  paid  $100.00,  and  claims 
thai  at  the  time  he  filed  his  answer,  he  only  owed 
that  firm  about  $68.00.  The  commissioner's  report 
shows,  that  on  the  1st  day  of  March,  1876,  he  owed  said 
firm  of  Massman  &  Co.  $271.27.  Afterwards,  beside 
the  $3,000.00  which  his  wife  claims  he  had  given  to 
her,  he  paid  (as  we  shall  hereafter  show)  upon  the  prop- 
erty $1,500.00.  The  pleadings  and  proofs  show,  that  the 
most  he  owed  at  the  time  the  conveyance  was  made,  was 
bout  $218.00;  and  also  that  but  little  additional  indebt- 
edness was  incurred  by  him  for  nearly  a  year  afterwards, 
and  the  major  part  of  it  after  that.  Now*  does  this 
state  of  things  throw  upon  him  the  necessity  of  explaining 
the  circumstances  further  to  escape  the  conclusion  that  a 
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Aiigusrrerra.  ^^^  time  the  conveyance  was  made,  he  procured  it  with 
Rosa&co.  era7^^6  actual  fraudulent  intent  to  hinder,  delay  or  defraud 
Brown  rfttx.  his  creditors?  Di>es  it  make  such  a  prima  facie  csise  of 
fraudulent  intent,  as  is  conclusive  evidence  of  such  intent, 
not  beingj  explained  by  other  facts  and  circumstances 
in  the  case?  We  think  not.  The  defendant  Brown  was 
not  indebted  at  that  time,  as  far  as  the  record  discloses^ 
to  that  degree  of  embarassment.  It  must  be  remembered 
that  the  deposition  of  Jacob  B.  Brown  is  not  in  the 
cause.  The  cause  stands  upon  the  bill  and  answers 
with  replication  thereto,  the  agreement  filed,  and  the 
commissioner's  report.  From  this  state  of  the  cause  we 
cannot  say,  that  enough  is  shown  to  prima  facie  fix  upon 
Brown,  at  the  time  said  deed  was  executed,  an  actual 
fraudulent  intent  to  hinder,  delay  or  defraud  his  credi- 
tors. But  while  the  conveyance  itself,  which  was  a  vol- 
untary one,  was  not  fraudulent  in  fact,  did  Jacob  B. 
Brown  in  fraud  of  his  creditors  voluntarily  divert  his  I 

means  from  the  payment  of  his  debts,  and  invest  them  \ 

in  said  house  and  lot  for  the  benefit  of  his  wife ;  and  if  ; 

so,  can  these  creditors  charge  said  house  and  lot  there- 
with? It  is  insisted  in  the  argument,  that  Mrs.  Brown 
from  her  own  separate  business  paid  $1,000.00  of  the 
$1,500.00  that  was  invested  in  said  house  and  lot.  The 
only  evidence  of  this  fact  in  the  cause  is  found  in  the 
answers  of  Jacob  B.  Brown  and  Emily  his  wife,  and  the  i 

answers  being  replied  to,  and  that  fact  being  put  in  issue, 
there  is  no  proof  thereof  in  the  cause.  In  case  of  a  pur- 
chase by  a  wife  during  coverture  the  burden  is  upon  her 
to  prove  distinctly,  that  she  paid  for  the  thing  purchased 
with  funds  that  were  not  furnished  by  her  husband. 

Evidence  that  she  purchased  amounts  to  nothing 
unless  it  is  accompanied  by  clear  and  full  proof,  that 
she  paid  for  it  with  her  own  separate  funds.  In  the 
absence  of  such  proof,  the  presumption  is  that  her 
husband  furnished  the  means  of  payment.  Bump, 
on  Fraudulent  Conveyance,  318  and  cases  there  cited. 
And  another  fact  in  this  cause  which  greatly  strengthens 
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this  presumption  is,  that  the  bill  charges  specifically  that  AngwrtTerm. 
Mrs.  Emily  Brown  had  no  separate  estate,  which  is  i^ot  ^xyae  a  co.  et ai 
denied  in  the  answer ;  the  averment  in  the  answer,  that  Browudu*. 
she  paid  81,000.00  of  the  purchase  money  "  out  of  the 
profits  of  her  own  business,^'  not  amounting  to  such 
denial.  The  agreement  of  facts  shows  that  for  said 
purchase  the  single  bills  ot  Jacob  B.  Brown  and  Emily 
his  wife  were  given  all  dated  the  30th  day  of  Sep-  ^\ 
tember,  1872,  and  that  said  bills  were  secured  by  deed 
of  trust  on  the  property  executed  by  them  ;  and  that  the 
single  bills  were  paid  as  they  severally  fell  due,  or  shortly 
afterwards.  Then  it  must  be  taken  as  a  fact,  that  Jacob 
B.  Brown  paid  upon  the  property,  after  the  conveyance 
was  made,  and  while  the  debts  audited  existed,  the  sum 
of  $3,000.00  and  its  interest.  It  is  well  settled  that  im- 
provements put  upon  the  property,  in  fraud  of  creditors, 
can  be  followed  by  the  creditors  on  the  premises  where 
♦hey  are  put;  and  the  realty  can,  in  favor  of  the  creditors, 
be  charged  with  the  value  of  such  improvements.  Sex- 
ton V.  Wheaton,  8  Wheat.,  229;  Lockhard  &  Ireland  v. 
Beekley,  10  W.  Va.,  87.  It  is  very  clear  from  the  evi- 
dence in  this  case,  that  in  fraud  of  his  existing  creditors 
Jacob  B.  Brown  without  consideration  deemed  valuable 
in  law  diverted  more  means  from  their  legitimate  pur- 
pose and  placed  them  in  that  house  and  lot,  than  would 
have  been  sufiScient  to  have  paid  all  his  debts  as  audited 
in  the  commissioner's  report  in  this  cause.  With  those 
means  he  ought  to  have  paid  his  debts;  and  they  are  in 
favor  of  said  creditors  a  charge  upon  said  house  and  lot. 
and  unless  Mrs.  Jacob  B.  Brown,  who  holds  the  fee  simple 
in  said  property,  will  pay  said  debts,  then  the  property 
must  be  subjected  to  the  payment  thereof. 

It  is  also  assigned  as  error,  that  the  court  should  not 
have  decreed  a  sale  of  the  property,  when  it  was  mani- 
fest from  the  commissioner's  report,  that  the  property 
would  have  in  four  years  rented  for  sufficient  to  pay 
the  debts  charged  upon  it.  In  the  case  of  Tenneni's  heirs 
y.PcUiona,  6  Leigh,  196  it  was  held  by  the  court  of  ap- 
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Augurt  Term.  P^^ls  of  Virginia,  Judge  Carr  dissenting,  that  "  upon  a 
Rom  &co.etai,  ^^^^  ^7  Creditors  of  a  decedent  against  his  administrators 
Brown  «<  ux.  ^^d  heirs  to  marshal  assets,  the  court  may  decree  a  sale 
of  the  land  descended  to  the  heirs;  but  it  is  not  bound, 
and  ought  not  to  decree  such  sale,  if  the  rents  and  profits 
of  the  lands  will  satisfy  the  debts  within  a  reasonable 
time,  especially  if  the  heirs  be  infants."  In  that  case, 
Tucker,  President,  says :  "  But  though  the  power  of  sale 
has  been  asserted  and  exercised  in  England  on  bills  to 
marshal  assets,  and  though  it  must  be  confessed  that  there 
is  no  such  case  in  which  a  previous  inquiry  has  been 
directed  as  to  the  annual  value  of  the  land,  and  its  capacity 
to  discharge  the  debt  in  a  reasonable  time,  yet  on  the 
other  hand  I  have  found  none  in  which  a  sale  has  been 
decreed,  where  it  appeared  that  the  rents  and  profits 
would  discharge  the  debt  very  promptly.  Unless  such 
a  case  can  be  shown,  I  must  rest  upon  those  obvious  prin- 
ciples, that  courts  of  equity  cannot  give  rights  to  parties 
which  the  law  does  not  give  them ;  that  they  cannot,  even 
in  the  extension  of  the  remedies  of  the  creditor,  be  in- 
attentive to  what  equity  requires  toward  the  debtor ;  and 
that  in  granting  a  favor  to  the  first  they  will  not  wan- 
tonly sacrifice  the  fortunes  of  the  latter.  Where  indeed 
it  is  a  matter  of  right,  the  ereditor  must  have  it  at  what- 
ever sacrifice  to  the  debtor.  But  where  he  appeals  to 
equity  for  its  aid,  he  can  only  expect  that  aid  so  far  as  it 
will  not  work  injustice  and  oppression.  In  assisting 
him  the  court  will  look  with  impartial  eye  to  what  is 
due  to  the  debtor,  and  will  mold  its  remedies,  as  far  as 
is  consistent  with  the  creditors'  rights,  so  as  to  prevent 
unnecessary  loss  to  the  owners  of  the  inheritance.  This 
is  the  true  spirit  of  equity;  it  is  the  spirit  of  our 
statute  law,  which  even  in  sales  under  mortgages  au- 
thorizes a  sale  upon  credit,  and  a  consequent  postpone- 
ment of  the  recovery,  for  the  purpose  of  preventing 
the  ruinous  sacrificiFs  attendant  upon  the  sales  of  real 
estate  under  the  hammer.  Of  these  sacrifices  this  case 
is  an  example.     Nearly  one  half  of  a  tract  ot  land  which 
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would  rent  for  $400.00,  has  been  sold  out  and  out  for  AugirtXerm. 
little  more  than  $800.00.  Had  such  a  case  presented  u^g^  &co.  eiai. 
itself  to  Lord  Hardwicke,  I  cannot  think  he  would  have  Brown  e/i«. 
directed  a  sale  to  the  ruin  of  the  infant  heirs,  where 
within  so  short  a  period  the  debt  might  be  raised  from 
the  rents  and  profits.  While,  therefore,  I  defer  to  the 
authorities  which  have  decreed  a  sale  of  the  realty,  on  a 
bill  to  marshal  assets,  I  must  presume,  that  in  these 
cases  it  did  not  appear,  that  the  debts  could  be  promptly 
raised  without  any  sacrifice  on  the  part  of  the  heirs. 
Where  that  does  not  appear,  where  the  debt  cannot  be 
discharged  out  of  the  rents  and  profits  within  a  reasona- 
ble time,  the  precedents  must  be  followed ;  but  where 
the  contrary  appears,  we  are  without  either  reason  or 
precedent  to  bind  us  to  such  a  course.  It  may  be  ob- 
jected, however,  that  the  rule  is  too  vague  and  indefinite, 
which  restricts  the  sale  to  cases  where  the  debt  cannot 
be  made  in  a  reasonable  time.  I  do  not  think  so.  What 
is  reasonable  time,  is  matter  of  discretion  of  every  days' 
occurrence  in  courts  of  equity.''  In  the  case  of  Mannn 
V.  Flinn's  admWj  10  Leigh,  93  it  was  held,  that  where 
"an  interlocutory  decree  directs  a  sale  of  lands  to  satisfy 
a  debt  in  a  case  where  it  might  have  been  proper  to  de- 
cree satisfaction  out  of  the  rents  and  profits,  but  this 
was  not  a  point  controverted  in  the  court  below  or  in 
any  way  brought  to  the  notice  of  the  court,  and  though 
the  party  had  ample  opportunity  to  apply  to  the  court 
to  alter  the  decree  in  that  particular,  he  did  not  apply  for 
such  alteration,  the  decree  shall  not  be  reversed  for  such 
cause,  but  affirmed,  and  the  cause  remanded  with  direc- 
tion to  alter  the  decree,  and  direct  satisfaction  out  of  the 
rents  and  profits,  if  such  alteration  be  asked,  and  if  the 
debt  can  be  satisfied  out  of  the  rents  and  profits  within 
a  reasonable  time."  In  this  case  Tetinent^s  heirs  \.  Pation^s 
was  cited  and  approved ;  and  as  far  as  I  have  been  able  to 
learn  was  never  questioned,  but  regarded  ever  after- 
wards in  Virginia  as  settling  the  law  on  the  subject. 
In  the  two  cases  we  have  cited,  the  lands  of  decedents 
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AuKua*^Term.  ^^^^  ^old,  but  in  the  case  of  MoClung  v.  Beimel  10 
BoaeAa).etaL Leigh,  394  the  same  doctrine  was  held  to  apply  to  the 
Brown rtttx.  lands  of  a  living  defendant,  and  it  seems  to  us  for  a 
stronger  reason.  In  that  case  the  court  held  that,  "if 
none  of  the  parties  ask  an  inquiry  to  ascertain  whether 
the  rents  and  profits  will  pay  the  debt  in  a  reasonable 
time,  there  may  be  a  decree  for  the  sale  of  the  property/^ 
The  court  in  a  proper  case  would  undoubtedly,  as  it  had 
before  done,  have  held  the  converse  of  the  proposition  to 
be  true,  "that  if  an  inquiry  had  been  asked  to  ascertain 
whether  the  rents  and  profits  would  pay  the  debts  in  a 
reasonable  time,  and  it  appeared  from  the  report  of  the 
commissioner,  or  otherwise,  that  such  rents  and  profits 
would  in  a  reasonable  time  discharge  the  debts,  that 
there  should  be  no  decree  to  sell  the  realty."  In  the 
last  mentioned  case  Judge  Tucker,  who  pronounced 
opinions  in  both  the  former  cases  cited,  says:  "The  next 
error  assigned  is  the  failure  to  ascertain  whether  the 
rents  and  profits  would  not  pay  the  debt  in  a  reasonable 
time.  To  this  it  may  be  answered :  1.  That  the  de- 
fendant not  having  asked  the  inquiry  is  presumed  to 
have  waived  it — Mqnna  v.  Flinn^s  admV,  reported  ante  p. 
93.  2.  That  the  price  of  the  property  ($200.00)  is  a 
a  sufficient  assurance  that  the  rents  of  half  of  it  would 
be  inadequate  even  to  pay  the  interest."  It  thus  appears 
to  have  been  the  well  established  practice  for  many  years 
in  Virginia,  that  when  a  proceeding  was  pending  in  a 
chancery  court  to  enforce  a  judgment  lien  upon  real 
estate,  if  the  debtor  or  others  interested  asked  it,  they 
were  entitled  to  have  the  fact  ascertained,  whether  the 
rents  and  profits  of  the  real  estate,  against  which  the 
proceeding  was  had,  would  not  discharge  the  lien  in  a 
reasonable  time,  and  if  such  rent«  and  profits  would  so 
discharge  the  lien,  not  to  decree  a  sale  of  the  land,  but 
to  rent  it  to  pay  the  debt  charged  upon  it.  And  this 
was  the  established  practice  in  Virginia,  when  the  Code 
of  1849  was  adopted;  and  for  the  first  time  we  there 
find  the  provision    in   section   9  of  chapter  186,    "If 
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it  appear  to  such  court,  that  the  rents  and  profits  Augim'Term. 
of  the  real  estate  subject  to  the  lien  will  not  satisfy  t^^Eo^AcTltai. 
judgment  in  five  years,  the  court  may  decree  the  said  es-  Erovrnetux, 
tate  or  any  part  thereof  to  be  sold,  and  the  proceeds  ap- 
plied to  the  discharge  of  the  judgment."  The  effect  of 
this  provision  was  to  take  away  from  the  courts  the  dis- 
cretion of  saying,  what  would  be  a  reasonable  time ;  and 
the  statute  fixed  it  at  five  years.  Under  that  statute,  if  it 
appeared  that  the  rents  and  profits  of  the  estate  would 
not  discharge  the  lien  in  five  years,  it  was  made  the  duty 
of  the  court  to  order  a  sale  of  the  realty ;  but  if  such 
rents  and  profits  would  discharge  the  lien  within  five 
years,  then  it  was  the  duty  of  the  court  to  refuse  to  de- 
cree a  sale  of  the  realty,  and  decree  that  it  be  rented. 
This  same  provision  is  in  the  Code  of  1860,  and  was  the 
law  of  West  Virginia  until  the  adoption  ot  the  Code  in 
1868,  when  the  latter  part  of  the  section  which  we  have 
quoted,  was  omitted  leaving  only  the  first  clause  of  the 
section.  "  The  lien  of  a  judgment  may  always  be  en- 
forced in  a  court  of  equity." 

By  the  repealing  act  of  the  Code,  chapter  166  section 
1,  the  latter  part  of  the  section  as  it  stood  in  the  Code  of 
1860  was  repealed.  What  was  the  effect  of  such  repeal? 
Was  it  to  declare,  that  in  no  case  can  a  court  of  chan- 
cery while  enforcing  the  Hen  of  a  judgment,  decree  that 
the  real  estate  shall  be  rented  to  pay  the  judgment? 
that  in  ever>''  case  a  sale  must  be  ordered  ?  By  the  prac- 
tice in  Virginia,  as  it  existed  prior  to  the  Code  of  1849, 
while  enforcing  judgment  liens  on  land,  the  courts  uni- 
formily  held  that  it  would  be  improper  to  decree  the  sale 
of  real  estate,  when  the  debtor  asked  that  it  might  be 
rented,  and  it  appeared  that  the  rents  and  profits  of  the 
estate  would  pay  the  lien  in  a  reasonable  time;  and  what 
was  reasonable  time  was  left  to  the  sound  legal  discretion 
of  the  courts,  which  discretion  was  of  course  reviewable 
by  the  appellate  court.  If  this  was  the  practice  of  the 
chancery  courts  of  Virginia,  as  we  think  it  undoubtedly 
was,  what  was  the  effect  of  repealing  the  provision  above 
referred  to  ?    It  was  to  restore  that  practice. 
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Augiit  Tirm.       When  a  statute  changing  the  common  law  is  repealed, 
noaeA  Co.  eiai.^^^  common  law  is  restored  to  its  former  state.     Insur- 
Brown  el  uz.    o,f^<^^    Company  of  the   Valley   of    Virginia    v.    Barley^s 
adm'r.,  16  Gratt.,  363.     We  then  as  to  the  renting  of 
real  estate,  where  the  rents  and  profits  will  pay  the  debts 
in  a  reasonable  time,  are  governed  by  the    established 
practice  of  Virginia,  as  it  existed  prior  to  the  Code  of 
1849.     And  the  courts  in  enforcing  the  lien  of  a  judg- 
ment against  real  estate,  when  the  debtor  or  others  in- 
terested  ask  it,  should  in  some   way  ascertain,  whether 
the  rents  and  profits  of  said  estate  will  in  a  reasonable 
time  discharge  the  liens  upon  it;  and  the  judge  is  clothed 
with  discretion  to  say  whether  such  rents  and  profits  will 
in  a  reasonable  time,  of  which  reasonable  time  he  must 
judge,  pay  ofi^  and  discharge  the  liens  on  the  land ;  and 
if  it  will,  it  is  his  duty  to  direct  a  rental  of  the  property 
rather  than  a  sale.     And  the  discretion  so  to  be  exercised 
is  not  an  arbitrary  one,  but  a  sound  discretion,  in  the  in- 
terest of  fairness  and  prudence  toward  all  the  parties  in- 
terested, and   is   reviewable  of  course  in  the  appellate 
court.     There  is  nothing  in    the  statutes  of  this  State 
to  prevent  this ;  and  a  proper  regard  for  the  rights   of 
the  debtor,  when  not  to  the  prejudice  of  the  creditors, 
requires   its  exercise.      And  its  proper   exercise  is  as 
much  enforcing  the  liens  of  judgments,  as   if  sales  of 
the  realty  were  directed.     There  has  been  no  decision  of 
this  Court  since  the  repeal  of  the  statute  upon  the  effect 
therof ;  not  regarding  the  opinion  of  the  court  in  Hand- 
ley^  et  al.  V.  Sydenstricker  adm'r,  4  W.   Va.,  605,  a  deci- 
sion of  the  question.     A  remark  was  made  by  the  judge 
who   pronounced  the  opinion   of  the  court  in   Pecks  v. 
Chambers,  8  W.  Va.,  210,  which  on  first  impression  might 
considered  in  opposition  to  the  views  herein  expressed ;  but 
properly  understood  it  cannot  be  so  construed.     The  ques- 
tion we  are  here  considering  was  not  discussed  in  that 
case;  the  question  the  judge  was  discussing  was,  whether  it 
was  necessary  to  exhaust  the  legal  remedies  to  collect  a  debt 
against  the  personalty,  before  proceeding  to  enforce  the 
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judgment  lien  against  the  real  estate;  and  it  Mra«  there,  AuguTTenn. 
we  think  most  properly,  held  that  it  was  not.     The  re-  bokTcoI^U. 
mark  referred  to  was  this :     "A  court  of  equity  may  un-    bwwu  etux. 
der  the  provisions  of  said  eighth   section  sell  lands   of 
the  judgment  debtor  to  pay  his  judgment  debts,  whether 
the  rents  i^nd  profits  of  the  lands  of  the  debtor  will  pay 
the  debt  in  five  years  or  not." 

This  is  true ;  there  is  now  no  law  fixing  the  time  within 
which  the  rents  and  profits  of  the  real  estate  will  pay 
the  debts,  before  the  chancellor  is  authorized  to  decree 
a  sale  of  the  property.  It  is  now  left  to  his  discretion 
to  say  whether  it  may  be  done  in  a  reasonable  time,  of 
which  he  must  judge  ;  and  if  he  ascertains  that  the  rents 
and  profits  of  the  real  estate  will  pay  the  lien  charged 
upon  it  in  such  reasonable  time,  it  is  his  duty  to  refuse 
to  decree  a  sale. 

Many  matters  are  left  to  the  discretion  of  the  chancel- 
lor ;  and  why  not  this  ?  In  many  cases  great  hardship 
may  result  to  the  debtor  by  decreeing  a  sale  rather  than 
a  rental  of  his  property,  where  the  rents  and  profits 
would  discharge  the  debts  in  a  reasonable  time ;  when  no 
hardship  would  result  to  the  creditor  by  renting  the 
property  and  paying  the  debts  in  that  way.  The  chan- 
cellor has  a  discretion  in  fixing  the  time  upon  which  the 
sale  may  be  made,  and  in  some  instances  it  may  be  almost 
if  not  quite  as  long  as  it  would  take  to  raise  the  amounts 
from  the  rents  and  profits,  in  cases  where  the  property  is 
considerable,  and  the  debts  small.  Why  then  should  he 
not  have  the  discretion  to  decree  a  rental  of  the  proper- 
ty in  such  cases?  We  see  no  reason  or  authority  why  he 
should  not.  But  as  this  is  a  privilege  accorded  to  the 
debtor,  or  the  party  whose  lands  are  charged  with  debts 
and  others  interested,  it  must  be  exercised  by  them  in 
the  court  below ;  and  the  decree  must  show  that  they 
ajaked  a  rental  of  the  property  and  it  was  refused,  before 
the  decree  for  that  reason  will  be  reviewed  in  the  appellate 
court.  The  decree  in  this  cause  does  not  show  that  the 
defendants  asked  that  the  property  be  rented,  and  there- 
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Augu^YiW.  ^^^^  *^®  court  was  not  called  upon  to  say,  whether  in  a 
UoITa  Co.  el  at.  reasonable  time  the  rents  and  profits  of  the  real  estate 
Brown etux.  wiU  pay  the  debts  charged  upon  it.  This  discretion 
must  first  be  exercised  by  the  chanceHor  below,  be- 
fore this  Court  will  review  the  decree  of  the  court 
below,  and  upon  such  review  will  not  reverse  it,  unless  it 
appear  that  the  court  erred  in  the  exercise  of  that  dis- 
cretion. But  as  the  decree  appealed  from  is  an  interlocu- 
tory decree,  upon  the  authority  ot  Manns  v.  Flinn^a 
adrn'r,  supra,  when  the  cause  goes  back  to  the  court  be- 
low, the  defendants  may  ask  the  court  to  ascertain  or 
pass  judgment  on  the  question,  whether  the  rents  and 
profits  of  the  real  estate  will  not  pay  the  debts  charged 
upon  it  in  a  reasonable  time,  and  if  so  ascertained  or  ad- 
judged that  the  debts  may  be  so  discharged,  that  the 
property  be  rented  instead  of  sold. 

It  is  also  objected,  that  the  decree  should  have  given  a 
day  to  the  debtor  to  redeem  the  property  by  paying  the 
amounts  charged  upon  it.  It  was  manifest  error  for  the 
court  not  to  do  so,  as  has  been  repeatedly  held  by  this 
Court. 

But  it  is  contended  in  argument,  that  the  day  was  given 
by  the  provision  in  the  decree  that  the  commissioners 
should  not  advertise  said  property  for  sale  before  the  1st 
day  of  September  thereafter.  This  does  not  give  a  day 
to  redeem.  There  was  nothing  to  prevent  the  commis- 
sioners from  selling,  though  the  defendants  had  offered 
to  pay  the  debt3  in  full  and  tendered  the  money. 

It  was  improper  to  confine  the  sale  to  the  "  brick  store  " 
house  without  the  consent  of  all  the  parties  to  the  suit. 
There  would  have  been  nothing  wrong  in  offering  that 
first,  if  a  sale  had  been  proper,  but  it  should  not  have 
been  confined  to  that;  as  if  it  had  failed  to  bring  sufficient 
to  discharge  the  debts,  it  would  have  been  necessary  to 
direct  more  of  the  real  estate  to  be  sold,  thus  unnecessa- 
rily harassing  the  parties  M^ith  costs. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the 
decrees  of  the  circuit  court  of  Jefferson  county,  rendered 


Digitized  by 


Google 


OF  WEST  VIRGINIA.  146 

m  this  cause  on  the  2l8t  day  of  April,  1876  and  on  the  AogurtTerm. 
25th  day  of  April,  1876  respectively,  be  reversed  with  rowaco.^oi. 
costs  to  the  appellants;  and  this  cause  is  remanded  to  the    Brown  ««». 
circuit  court  of  Jefterson  county  for  further  proceedings 
to  be  had  therein  according  to  the  principles  of  this 
opinion  and  the  rules  and  practice  governing  courts  of 
equity,  with  instructions  to  said  court  to  provide,  it  it 
be  asked,  for  the  payment  of  the  debts  charged  on  the 
real  estate  out  ot  the  rents  and  profits  of  said  property, 
if  adequate  thereto  in  a  reasonable  time ;  and  ii  not,  then 
to  decree  a  sale  of  so  much  ot  said  real  property  as  will 
discharge  the  liens  charged  thereon. 

Decrees  Reversed  and  cause  remanded. 
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42   IW  ROHBER  V.  TrAVEIW,  TRUSTEE,  et  uL 

11     146 

1^^  ^^"l  (Absent,  Green,  President). 

51  sesi 
I  '  Decided  September  10, 1877. 

1877.        R.  filed  his  bill  in  equity,  alleging  that  he  borrowed  of  P.  $7,650.00, 
August  Term.  ^^^  executed  his  note  to  P.  therefor  March  25, 1873,  payable 

April  1.  1874,  for  $8,500.00,  he,  P.,  being  allowed  and  retain- 
ing $850.00,  Hs  interest  on  this  loan  in  advance,  for  one  year 
and  six  days  use  of  said  money ;  and  he,  R.,  therefore  claimed 
a  credit  on  the  principal  of  said  note,  of  the  excess  of  inter- 
est so  paid  over  iix  per  cent^  of  about  -383.00 ;  that  R  to  se- 
cure the  *8,500.00  conveyed  to  T.  as  trustee  certain  real  estate ; 
that  in  making  that  conveyance  to  T.  he,  R.  on  itted  by  mis- 
take to  except  two  parcels  of  real  estate  that  he  had  before 
oonveved  respectively  to  B  and  P.  in  fee ;  and  also,  to  except 
a  prior  lien  in  favor  of  the  estate  of  L.,  deceased,  a- balance  of 
said  lien  of  about  $2,000.00  remaining  unpaid;  that  T.  as 
trustee  had  advertised  the  whole  of  said  real  estate  to  be 
sold  for  the  payment  of  said  $8,500.00  and  interest  for  the 
benefit  of  P.'s  estate,  he  having  since  died ;  and  prayed  that 
said  trustee  be  enjoined  from  making  said  sale,  and  that  an 
account  be  taken  ascertaining  said  liens,  also  the  just  amount 
due  the  estate  of  said  P.,  and  for  general  relief.  The 
executors  of  P.  and  the  executors  of  L.  answered  the  bill,  ad- 
mitting the  prior  conveyance  of  said  two  parcels  to  B.  and  F., 
and  the  balance  unpaid  on  the  prior  lien  of  L.'s  estate,  but 
denied  any  knowledge  of  the  alleged  usury.  The  deposition 
of  one  witness  was  taken,  that  P.  had  told  him,  he  had  loaned 
R.  $8,500.00  at  ten  per  centy  as  he  witness  understood  him. 
The  note  said  nothing  about  interest,  and  was  for  $8,500.00, 
dated  March  25,  1873.  payable  April  1,  1874.  The  court  de- 
creed the  sale  of  the  land  conveyed  to  said  trustee,  or  so 
much  thereof  as  should  be  required,  excluding  the  parts  con- 
veyed to  B.  and  F.  by  R.,  the  plaintiff,  "  to  pay  the  following 
sums  which  are  liens  thereon ;"  $2,000.00  with  interest  from 
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1877. 
August  Term. 


November  1,  1873,  less  $300.00  paid  February  3,  1874,  due  the 

executors  of  L.;  and  18,500.00  with  interest  from  April  1,  1874, . 

due  the  executors  of  P.,  &c.    The  court  further  ordered,  that        Roarer 

the  cause  be  referred  to  a  commissioner,  to  inquire  and  report    '^'^^®"' Tj""" 

what  amounts  have  been  paid  as  interest  on  said  debts,  and 

whether  said  payment  was  in  excess  of  legal  interest,  stating 

the  amount  of  said  excess,  <&c.    Held  : 

I.  It  was  error  to  decree  the  sale  of  the  real  estate  before 

the  amounts  of  the  debts  and  the  priorities  of  the  liens 
had  been  ascertained. 

II.  That  it  was  error  to  sell  said  real  estate,  without  giving  a 

day  to  the  debtor  to  pay, 

lU.  That  it  is  in  the  sound  discretion  of  the  court,  under  the 
circumstances  of  this  cause,  to  refer  the  question  of  usury 
to  a  commissioner,  instead  of  directing  an  issue  out  of 
chancery  to  try  i., 

An  appeal  and  supersedeas  granted  upon  the  petition  of 
Henry  Rohrer,  to  a  decree  of  the  circuit  court  of  the 
county  of  Jefferson,  rendered  on  the  18th  day  of  Novem- 
ber, 1875,  in  a  cause  in  chancery  then  in  said  coart  pend- 
ing, in  which  said  Henry  Rohrer  was  complainant,  and 
Wm.  H.  Travers,  trustee,  and  others,  were  defendants. 

Hon.  John  Blair  Hoge,  Judge  of  the  thiid  judicial 
circuit,  presided  at  the  hearing  below. 

Moore,  Judge,  who  delivered  the  opinion  of  the 
Court,  suflSciently  states  the  case. 

Frank  BeckwUh,  for  appellant,  referred  to  the  following 
authorities : 

Moran  v.  Brent,  25  Gratt.  104 ;  White  v.  Mechanic's 
B.  Asso.y  22  Gratt.  234 ;  ^ith  et  al  v.  Mint,  20  Gratt. 
658 ;  Buchanan  v.  Clarke.,  10  Gratt.  164 ;  Coles'  adm'r  v. 
ifcRae,  6 'Rand.  644;  2  Rob.  Pr.,  (old)  385;  laege  y. 
BorsseuXy  15  Gratt.  84;  Wiley  v.  Mahood,  10  W.  Va.  . 
206;  Douglass  v.  McChesney,  2  Rand.  112;  Nelson  v. 
Armstrong,  5  Gratt.  354;  Marshall  v.  Tliompson,  2  Munf. 
412;  Bullock  v.  Gordon,  4  Munf.  450;  Lee,  Judge,  in 
Wise  v.  Lamb,  9  Gratt.  302;  Paul,  Judge,  in  Henry  v. 
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AugifTem.  ^^^^j  ^  W.  Va.  719;  Fultz  V.  Davis,  26  Gratt.  913; 
— S;^^ —  Hogan  v.  Duke,  20  Gratt.  244;  Pecks  \.  Chambers,  8  W. 
TniTei,Tni.-  Va.  210;  Kylc  V.   Taifs  adm'r,  6  Gratt.   44;   Tennenfs 
*"  '"^      AetV«  V.  PaUon,  6  Leigh  196. 

Baylor  &  Wilson,  for  appellees : 

Ist.  There  is  no  proof  of  usury,  and  so  &r  as  that 
question  is  concerned  the  injunction  should  have  been 
dissolved,  9  Gratt.  294;  5  Call  537;  5  Leigh  197;  7  \V. 
Va.,  715. 

2d.  But  admitting  a  dispute  as  to  $383.00,  no  error 
to  decree  sale.     20  Gratt.  250. 

3d.  No  error  to  direct  sale  on  time.  Code,  p.  629, 
sec,  1.  ^ 

4th,  This  bill  having  been  filed  by  debtor,  praying  a 
sale,  the  failure  to  give  day,  no  error.  The  decree  is  in 
answer  to  his  prayer.    No  injury  shown.     23  Gratt.  851. 

Moore,  Judge,  delivered  the  opinion  of  the  Court : 

The  appellant,  Henry  Rohrer,  urges  that  the  circuit 
court  erred  in  directing  a  sale  of  the  land  in  the  bill  and 
proceedings  mentioned,  without  having  first  directed  an 
inquiry  to  be  made  to  ascertain  the  amount  and  prioritie:^ 
of  the  several  liens  upon  said  land;  and  argues  that  it 
was  the  right  of  the  appellant  "  to  have  definitely  ascer- 
tained the  amounts  of  the  liens  upon  his  land,  to  the  end 
that  the  court  might  not  only  know  with  certainty  the 
amount  of  indebtedness,  and  thus  be  able  to  decree  for 
the  amounts  actually  due,  but  that  the  commissioner  of 
sale  might  be  informed,  as  far  as  was  practicable  by  the 
decree,  as  to  the  quantity  of  land  necessary  to  be  sold  for 
its  satisfaction,"  and  that,  "without  having  fixed  by  a 
decree  of  the  court  the  amount  and  the  priorities  of  the 
several  Hens,  was  to  sell  under  circumstances  calculated 
to  suppress  competition  in  the  bidding  rather  than  pro- 
mote it  amongst  the  several  lieu  holders."  To  state  ilie 
proposition  is  to  admit  it ;  and  that  such  has  been  the  in- 
variable rule  and  practice,  both  in  Virginia  and  this 
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State,  based  upon  the  authority  of  repeated  decisions,  we  Aagurt'Jerm. 
need  only  to  refer  to  Morcm  v.  Brent  et  al.y  25  Gratt.       Rohrer 
104-6 ;  Kendrick  d  al.   v.    Whitney y  Va.    Law  Journal,  TntTei  ttui 
491;  and  WUey  v.   Mahood,  10  W.  Va.  206,- in  which 
last  case  the  Court  held  distinctly :  "  It  is  error  to  decree 
a  sale  of  real  estate  until  the  liens  thereon  and  their  pri* 
orities  are  ascertained." 

In  this  case  the  appellant  filed  his  bill  to  enjoin  Wm. 
H.  Travers,  as  trustee,  from  making  sale  under  a  certain 
deed  of  trust,  which  appellant  had  made  to  said  trustee, 
of  certain  land  therein  conveyed  to  secure  money  loaned 
to  appellant  by  one  Colin  C.  Porter,  now  deceased,  alleg- 
incr  t!iat  he  had  borrowed  from  Porter,  $7,650.00,  on 
Mirch  25, 1873,  and  executed  his  promissory  note  there- 
lv>r  to  said  Porter,  payable  April  1,  1874  for  $8,500.00 
^e  (Porter)  being  allowed  and  retaining  in  advance 
$850.00,  as  interest  on  this  loan,  for  one  year  and  six 
days^  use  of  said  money,  or  over  eleven  per  cent  per  annum 
interest  on  the  same.  Which  excess  of  interest,  being 
in  contravention  of  the  law,  amounted  to  about  $383.00, 
and  is  a  credit  to  that  amount  oiy  the  principal.  The 
executors  of  Porter's  estate  answer,  that  having  no 
knowledge  of  the  truth  of  the  allegation  as  made  in  the 
bill  they  deny  the  same,  and  call  for  strict  proof;  but  they 
expressly  aver  that  on  said  25th  day  of  March  1873 
the  appellant  borrowed  of  said  Porter  $8,500.00,  as  evi- 
denced by  appellant's  own  promissory  note,  payable 
April  1,  1874,  a  copy  of  which  they  exhibit  with  their 
answer ;  they  deny  that  the  rate  of  interest  was  excessive 
or  usurious,  or  that  appellant  was  entitled  to  a  credit  of 
$383.00,  or  any  other  sum,  as  a  credit  upon  his  note  to 
said  Porter,  and  call  for  strict  proof.  The  only  testi- 
mony offered  on  this  point,  is  the  deposition  of  J.  M. 
Buckey,  offered  by  appellant,  who  testifies  that  early  in 
the  spring  of  1873,  Porter  came  out  into  witness'  woods, 
where  witness  was  engaged  having  some  lumber  sawed, 
on  business  connected  with  this  sawing;  that  Porter  re- 
marked to  him,  *'  that  Rohrer  had  gotten  himself  into  a 
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AuguTTerm.  tight  place,  that  is  pecuniarily ;  and  the  day  before  he 
"^^i^^       had  loaned  him  $8,600.00  ;  he  said,  he  had  done  this  re- 

Travera,  Trus-  luctantly ;  Porter  said  Rohrer  expected  to  get  the  money 
***'"'^*  from  a  Mr.Claggett,  but  that  Claggett  had  disappointed 
him.  In  order  to  save  him,  he  loaned  him  the  money 
at  the  rate  of  interest  which  he  was  to  pay  Claggett, 
which  was  ten  per  cent.  I  understood  him  to  say,  per 
annum.  He  said  he  did  not  care  to  loan  his  money  in 
that  way ;  he  preferred  putting  it  in  bonds,  but  to  accom- 
modate Rohrer  he  let  him  have  it."  The  trustee  did 
not  answer  the  bill. 

Section  4,  ch.  96,  Code  of  W.  Va.  fixed  the  legal  rate 
of  interest  at  six  per  centum.  Section  five  declares  all 
contracts  for  the  loan  or  forbearance  of  money  at  a 
a  greater  rate  of  interest  than  six  per  cent  shall  be  void 
as  to  any  excess  of  interest  agreed  to  be  paid  above  that 
rate,  and  no  further.  Section  seventh  authorizes  any 
borrower  of  money  "to  exhibit  a  bill  in  equity  against 
the  lender,  and  compel  him  to  discover  upon  oath  the 
money  really  lent ;  and  all  bargains,  contracts  or  shifts 
relative  to  such  loan,  and  the  interest  or  consideration 
of  the  same ;  and  if  it  appear  that  more  than  lawful 
interest  was  reserved,  the  lender  shall  recover  his  prin- 
cipal money  with  six  per  cent  interest  only ;  but  shall 
recover  no  costs.  If  property  has  been  conveyed  to 
secure  the  payment  of  the  debt,  and  a  sale  thereof  is 
about  to  be  made,  or  is  apprehended,  an  injunction  may 
be  awarded  to  prevent  such  sale  pending  the  suit." 

Therefore,  if  it  be  true  that  the  appellant  entered  into 
a  oontra(;t  with  Porter  for  a  loan  of  money  at  a  greater 
rate  of  interest  than  six  per  cent,  that  contract  is  void  as 
to  the  amount  of  the  excess  and  the  executors  cannot 
recover  any  more  than  the  lender.  Porter,  could  have 
recovered,  viz :  the  principal  money  with  six  per  cent  in- 
terest only  and  no  costs.  Now  the  appellant,  seeing  fit 
to  avail  himself  of  that  statutory  advantage  in  his  con- 
tract, alleges  that  the  principal  sum  loaned  him  by  Por- 
ter was  only  $7,650.00;  and  for  that  amount  and  the  use 
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thereof  for  one  year  and  six  days,  he  gave  to  Porter  his  Augiirt  Term. 
promissory  note  for  $8,500.00,  the  payment  of  which  was  ^[^^ 
secured  by  the  deed  of  trust,  under  which  the  trustee,  Trarew,  Tru». 
Travers,  was  attempting  to  sell  the  land  conveyed  thereby.  **»»**•*• 
Porter  being  dead,  his  executors  answer  the  best  they  can, 
that  they  know  nothing  of  the  circumstances  of  the  trans- 
action, and  therefore  deny  the  allegations  relative  thereto, 
and  call  for  strict  proof  thereof,  but  file,  as  an  exhibit  with 
their  answer,  a  copy  of  a  note  executed  by  appellant  in 
&vor  of  Porter  for  $8,500.00,  corresponding  in  date  and 
time  of  duration  before  maturity  with  the  note  which  ap- 
pellant claims  to  have.made.  The  note  does  not  call  for  in- 
terest from  date ;  it  does  not  even  designate  the  per  cent  to 
to  be  paid.  It  is  not  reasonable  to  suppose  that  $8,500.00 
was  loaned  to  the  appellant  for  one  year  and  six  days  with- 
out interest' ;  but  it  is  more  consistent  with  the  usage  of 
commerce,  and  the  custom  as  applicable  to  loans,  to  in- 
clude the  interest  or  discount  in  the  amount  represented 
by  the  note,  and  that  is  usually  done  when  the  note  is 
ftilent  as  to  interest.  Porter's  lips  cannot  speak,  being 
dead,  but  his  declarations  whilst  living  are  given  by 
the  witness,  Buckey,  that  the  money  was  loaned  at  the 
rate  of  ten  per  ce*i<.  It  is  true,  Buckey.  states  that  Por- 
ter said  he  had  loaned  appellant  $8,500.00,  thus  appa- 
rently contradicting  the  sum  alleged  by  Rohrer  himself. 
Be  that  as  it  may,  it  is  an  unsettled  question  whether  it 
was  $7,650.00  or  $8,500.00  that  was  actually  loaned ;  and 
the  question  of  usury  remains  also  unsettled,  as  appears 
from  the  decree  itself,  which,  after  adjudicating  the  sale 
of  the  land  to  pay  the  Locke  claim  and  "the  sum  of 
$8,500.00  with  interest  thereon  from  the  Ist  day  of 
April  1874,  due  to  Edward  Tearney  and  W.  L.  Wilson, 
executors  of  Colin  C.  Porter,  deceased,  which  is  the 
money  in  dispute,  directs  a  commissioner  "  to  inquire  and 
report  what  amounts  have  been  paid  as  interest  upon  the 
said  debts,  and  whether  said  payment  was  in  excess  of 
legal  interest,  stating  the  amount  of  said  excess,  and  any 
other  matters  touching  this  inquiry  which  he  may  deem 
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August^Term.  pertinent,  or  any  of  the  parties  may  require  him  to  re- 
h^^T      port." 

Travew,  True-  No  doubt  the  learned  Judge  intended  that  the  com- 
^'^^-  missioner  should  ascertain  that  matter  before  sale  was 
made  of  the  land,  and  was  of  the  impression  that  the  decree 
so  stated,  it  being  no  doubt  a  clerical  omission;  but 
nevertheless  it  was  error  to  direct  the  sale  of  the  land, 
although  unquestionably  chargeable  in  equity,  for  the 
payment  of  the  debt  until  the  amount  of  the  debt  was 
ascertained.     Smith  et  al.  v.  Flint  Ac,  6  Gratt.  40-2. 

The  bill  alleges  that  there  was  at  the  time  of  making  said 
deed  a  prior  lien  existing  on  said  land  )>y  virtue  of  the 
eleventh  clause  of  the  will  of  W.  F.  Locke,  deceased, 
which  is  exhibited  as  a  part  of  the  bill  that  the  '^  whole 
of  said  lien  has  been  long  since  satisfied,  except  the 
$2,000.00  to  be  paid  after  the  death  of  Rachel  Locke, 
and  a  part  of  this  (2,000.00  which  is  now  due  she 
having  died,  has  also  been  paid,  although  most  of  it  re- 
mains unpaid."  The  executors  of  Porter  and  the  exe- 
cutors ot  said  Locke  admit  in  their  respective  answers 
the  existence  of  the  said  lien  of  $2,000.00,  under  said 
will,  "  to  be  paid  in  two  installments  of  $1,000.00  each, 
in  one  and  two  years  respectively  from  the  date  of  the 
death  of  Rachel  Locke,  wife  of  the  deceased  William, 
with  interest  from  said  date,  the  interest  during  her  life 
to  be  paid  to  the  said  Rachel, "  that  the  "  said  Rachel 
Locke  departed  this  life  on  the  1st  day  of  March  1873, 
that  prior  to  her  death  the  interest  on  the  said  $2,000.00 
had  been  paid  to  the  Ist  day  of  November  1872;  that 
the  said  Rohrer  on  the  3d  day  of  February  1874, 
paid  to  the  defendants,  Locke's  executors,  as  aforesaid, 
the  sum  of  $300.00,  in  full  of  the  interest  on  the  said 
$2,000.00,  to  the  date  of  the  death  of  said  Rachel  Locke, 
amounting  to  $50.00  of  interest,  and  the  residue  as  a  pay- 
ment on  the  first  installment  of  $1,000.00;"  and  that  both 
installments  are  now  due  and  payable  to  Locke's  executors. 
The  decree  indicates  that  there  was  a  general  replica- 
tion to  these  answers.     Whilst  it  may  be  true  that  the 
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answers   state   correctly  the   payments    made    by   said  AugurtTerm. 
Rohrer  on  said  lien;  yet  it  is  possible  other  payments       Rohrer 
may  have  been  made^  and  as  the  appellant  in  his  bill  TniTeni,  Trtm- 
prayed  the  court  to  refer  the  matter  to  a  commissioner 
of  the  court  to  ascertain  the  liens  on  said  land^  especially 
the  said  Locke  lien,  before  decreeing  a  sale  of  the  land, 
it  being  clearly  his  right  lor  the  reason  and  upon  the 
authority  before  stated,  it  was  error  in  the  court  not  to 
have  done  so  before  decreeing  such  sale. 

But  it  is  urged  by  the  appellees,  that  admitting  there 
is  a  dispute  as  to  the  J383.00,  yet  under  the  pleadings 
and  proofs,  it  was  not  error  to  decree  the  sale  before  refer- 
ence to  a  commisioner  to  ascertain  the  amount  due.  Up- 
on the  principles  adjudged  in  Hogan  v.  DulcCy  20  Gratt. 
250  I  thought  at  first  the  point  was  well  made,  notwith- 
standing the  authorities  before  cited ;  but  after  a  more 
critical  examination  I  have  come  to  the  conclusion  for 
the  reasons  before  given,  that  unlike  the  cause  of  Hogan 
V.  Duke  ei  aL  the  pleadings  and  proof  in  this  cause  show 
prima  facie  at  least,  that  the  appellant  is  entitled  to  a 
credit  of  $383.00  for  excess  of  interest,  thus  affording  a 
ground  of  equitable  relief  relied  on  in  the  bill ;  there- 
fore the  court  should  have  first  ascertained,  whether  such 
or  any  excess  of  interest  existed  before  decreeing  the 
sale. 

The  appellant  insists  that  it  was  error  to  refer  the 
cause  to  a  commissioner  to  determine  the  question  of 
usury,  but  that  an  issue  out  of  chancery  should  have 
been  directed  tx)  try  the  question  of  usury.  I  apprehend 
not,  had  it  been  done  before  an  order  of  sale.  If  the 
court  has  enough  before  it,  so  as  to  determine  from  the 
pleadings  and  proofs,  or  from  the  pleadings  alone,  the 
question  of  usury,  and  to  be  able  to  ascertain  the  amount 
of  the  lien  debts  and  their  priorities,  it  may  do  so  with- 
out the  reference  even  to  a  commissioner;  but  if  there  is 
not  sufiScient  proof  fully  to  determine  the  amount  of  the 
lien  debts  and  their  priorities,  it  should  be  referred  to  a 
commissioner  to  ascertain  them.     If  there  be  no  conflict 
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Augurt^Terni.  between  different  portions  of  the  evidence,  no  ambiguity 
jjojj^y       or  uncertainty  in  it,  but  a  simple  failure  to  prove  mate- 

Travere,  Trufl-  rial  facts,  it  is  improper  to  direct  an  issue.  Pryor  v. 
^•*'^*  Adavm,  1  Call  332.  Reed  v.  aine'a  heirs,  9  Gratt.  136. 
But  if  the  testimony  is  of  so  vague  and  indefinite  a  char- 
acter, or  so  conflicting  and  contradictory  that  the  court 
can  not  satisfactorily  determine  the  question  of  usury, 
it  of  course  should  exercise  the  wise  discretion  of  direct- 
ing an  issue  out  of  chancery  to  determine  the  question, 
instead  of  referring  it  to  a  commissioner.  The  court  is 
not  bound  to  send  an  issue  to  a  jury ;  in  its  sound  dis- 
cretion and  for  its  convenience  it  may  do  so,  but  if  it  con- 
siders an  issue  unnecessary,  and  deems  it  proper  that  the 
case  ought  to  go  to  a  commissioner  instead  of  a  jury,  it 
should  so  direct.  Such  I  consider  fairly  deducible  from 
Origshy  v.  Weaver,  5  Leigh  197.  Samuels  v.  Marshall, 
&c,,  3  Leigh  567.  But  the  discretion  in  awarding  an 
issue  is  to  be  exercised  on  sound  principles  of  reason 
and  justice,  of  which  the  appellate  court  will  judge 
Stanardv.  Graves  et  ai.,  2  Call.  369 ;  Beverly  v.  Walden, 
20  Gratt.  147.  Under  the  law  as  it  now  stands  there 
is  no  forfeiture  of  principal,  but  merely  of  the  excess  of 
interest,  which  is  a  mere  calculation  from  the  evidence, 
and  in  this  case  there  is  no  conflict  of  evidence  on  that 
point.  The  appellant  intimates  that  there  is  another  wit- 
ness whose  testimony  might  throw  light  upon  the  trans- 
action, and  an  issue  should  be  directed  for  the  purpose  of 
bearing  the  testimony  before  making  a  final  order  in 
the  .case.  It  may  be  replied  to  that  position,  that  the 
same  testimony  could  be  brought  before  the  commissioner. 
I  do  not  see  the  necessity  now  of  an  issue ;  it  may 
eventually  become  necessary  to  satisfy  the  mind  of  the 
court. 

It  is  urged  that  the  court  erred,  in  directing  the  "com- 
missioner to  sell  the  real  estate  in  the  bill  and  proceedings 
mentioned  or  so  much  as  shall  be  requisite  to  satisfy  the 
said  liens."  Upon  that  point  appellant  argues  that, 
"  the  court  by  its  decree  had  taken  possession  of  the 
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debtor's  land,  for  the  purpose  of  subjecting  it  to  the  pay-  Augual'Term. 
ment  of  certain  of  his  debts,  and  the  sale  when  made,       r^Tct 
if  made  under  the  decree  of  November  18,  1875,  will  be  Travera,  Tms- 
a  sale,  not  by  the  trustee,  but  a  sale  by  the  court  itself      ^*^^' 
through  its  commissioner ;  and  the  court  should   there- 
fore  have    either   determined  by  its  decree    the  exact 
namber  of  acres  to  be  sold,  or  it  should  have  referred 
the  cause  to  a  commissoiner  to  ascertain  and  report  how 
much  would  be  necessary  to  pay  the  liens  before  the  sale 
was  decreed. 

I  do  not  think  this  objection  to  the  decree  tenable. 
If  the  trustee  had  been  permitted  to  have  proceeded  with 
his  sale  under  the  trust,  it  would  have  been  the  duty 
of  the  trustee  not  to  have  sold  more  of  the  trust  subject, 
than  the  purposes  of  the  trust  required,  unless  the  in- 
terest of  the  owner  demanded  it,  or  he  requested  it.  But 
it  is  not  to  be  understood,  '*  that  he  must  sell  precisely 
so  •much  as  may  be  sufficient  to  satisfy  the  purposes  of 
the  trust  and  no  more.  It  may  be  difficult,  or  impossi- 
ble to  do  this  ;  and  it  may  in  fact  be  a  breach  of  trust 
to  doit.  He  cannot  so  divide  and  sell  the  land  as  to  do 
unnecessary  injury  to  the  owner.  He  is  the  agent  of 
both  parties,  and  must  consult  and  respect  the  rights  of 
both.  The  sale  of  a  part  of  a  tract  of  land  may  in- 
juriously effect  the  sale  or  value  of  the  balance;  and  it 
may  be  the  duty  of  the  trustee  to  sell  the  whole  tract,  or 
more  of  it  than  is  required  for  the  purposes  of  the  trust.*' 
:)e  *  :4c  :|e  *  :ic  jffe/ti^  v.  JeffHcs  d  ol.  21  Gratt. 
334;  Wnite  v.  Mech.  B.  f.  A.,  22  Gratt.  2:M.  If  it 
becomes  necessary  the  trustee  may  apply  to  a  court  of 
equity  for  its  aid  in  that  respect ;  or  the  debtor  may  do 
so.  (Id.)  The  trustee  in  executing  the  trust  is  limit- 
ed by  the  terms  of  the  deed.  And  when  a  court  of 
equity  is  called  upon  for  its  aid  in  carrying  out  the 
trust,  it  will  adhere  to  the  requisitions  of  the  deed, 
so  far  as  the  same  can  be  done  consistently  with  the 
equity  and  justice  of  the  case  and  the  rights  of  the 
parties ;  otherwise  it  would  be  enforcing  or  dictating  mat- 
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August'Tenn.  t^rs  not  in  the  contract,  and  would  be  virtually  making  a 
^^      new  contract  without  the  consent  of  the  parties.    But  the 

TTBTei,  TruB-  objcct  of  the  appellant's  bill,  in  this  case,  is  not  simply  to 
^'^^'  enforce  the  trust  according  to  the  deed,  but,  as  the 
prayer  of  the  bill  indicates,  to  enjoin  the  execution  of 
the  trust  under  the  deed,  and  have  it  reformed,  and  have 
all  the  liens  on  the  land  and  their  priorities  ascertained, 
and  for  the  appointment  of  commissioners  to  value  the 
land,  and  lay  ofi  in  a  manner  most  advantageous,  (to 
the  appellant)  a  sufiBciency  of  this  land  to  pay  off  said 
debt  when  the  same  is  sold,  and  that  the  residue  thereof 
remain  unsold ;"  and  for  general  relief. 

In  his  bill,  he  admits  that  before  making  the  deed  of 
trust  he  had  conveyed  away  to  other  parties  two  parcels 
of  the  land ;  and  avers  the  existence  of  a  prior  lien  of 
about  J2,000.00,  which  he  never  mentioned  in  the  said 
trust  deed  ;  and  avers  his  connivance  at  usury  ;  and  asks 
the  court  of  equity  to  relieve  him  therefrom ;  and  thus  he 
has  induced  a  court  of  equity  to  take  jurisdiction  of  the 
whole  subject,  not  merely  the  execution  of  the  trust ; 
and  having  that  jurisdiction,  it  is  authorized  to  sell  the 
land  on  such  terms,  as  to  it  may  seem  right  for  the  satis- 
faction of  all  the  liens,  without  reference  to  the  terms  of 
the  trust  deed,  or  the  statute  in  regard  to  the  sale  of  trust 
property  where  the  deed  is  silent.  "A  court,  in  a  suit 
properly  therein,  may  make  a  decree  or  order  for  the  sale 
of  property  in  any  part  of  the  State,  and  may  direct  the 
sale  to  be  for  cash,  or  on  such  credit  and  terms  as  it  may 
deem  best;  and  it  may  appoint  a  special  commissioner 
to  make  such  sale."  Code,  p.  629,  chapter  132,  section 
1.  Hence  the  court  acting  under  that  statutory  discre- 
tion appointed  a  commissioner  for  the  purpose,  and  de- 
creed the  sale  of  only  such  land  by  the  commis- 
ioner,  as  the  appellant  admitted  in  his  bill  was  sub- 
ject to  the  liens,  "  or  so  much  as  shall  be  requisite  to 
satisfy  the  said  liens,"  at  public  auction,  before  the 
court  house  door,  "for  one-third  cash,  one-third  on  a 
credit  of  twelve  months,  and  the  residue  on  a  credit  of  two 
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years  from  the  day  ol  sale,  the  credit  installments  to  bear  j^^^erm. 
interest  from  the  day  of  sale,  taking  from  the  purchaser      i^hTw 
or  purchasers  bonds  for  the  deferred  payments,  secured  rmreM,  ttus- 
by  deed  of  trust  on  the  said  realty.     And  the  said  com-      ***'  *^ 
missioner  is  authorized  to  employ  the  services  of  a  sur- 
veyor to  make  any  division  of  the  said  property  neces- 
sary or  proper  to  be  made  for  the  purposes  of  the  sale/' 

This  was  virtually  decreeing  according  to  the  prayer 
of  the  bill,  and  instead  of  being  to  the  prejudice  of  the 
appellant,  it  was  to  his  advantage.  It  seems  to  me  he 
has  no  cause  of  complaint  on  that  score,  and  the  decree 
in  that  respect  is  within  the  statutory  discretion  of  the 
court,  and  not  erroneous. 

It  was  error  to  decree  the  sale  of  the  land  without 
giving  the  debtor  a  day  in  which  to  redeem  it,  by  pay- 
ing up  the  amount  charged  upon  it.  Pecks  v.  Chambers, 
8  W.  Va.   210;   WUey  v.  Mahood,  10  W.  Va.  206. 

I  am  therefore  of  opinion,  that  notwithstanding  the 
decree  is  in  the  main  not  really  prejudicial  to  the  appel- 
lant, yet  in  conformity  with  the  adjudications  of  both  this 
State  and  Virginia  the  decree  must  be  reversed  with 
coste. 

The  Court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  said  decree  is  errone- 
ous. Therefore  it  is  decreed  and  ordered  that  the  same 
be  reversed  and  annulled,  and  that  the  appellees,  the 
executors  of  the  estate  of  Colin  C.  Porter,  deceased,  do 
out  of  the  assets  of  said  estate  in  their  hands  to  be  admin- 
istered, pay  to  the  appellant  his  costs  by  him  expended 
in  the  prosecution  of  his  appeal  aforesaid  here ;  and  this 
Court  proceeding  to  pronounce  such  decree  as  the  said 
circuit  court  ought  to  have  rendered,  it  is  further  decreed 
and  ordered  that  the  cause  be  remanded  to  the  said  cir- 
cuit court  of  the  county  of  Jefferson,  to  be  further  pro- 
ceeded in  according  to  the  principles  stated  in  this 
opinion,  and  the  rules  governing  courts  of  equity. 

Decree  Reversed  and  cause  remanded. 
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Snodgrass  v.  Wolf. 

Decided  September  10, 1877. 

1877 

August  Term.  S.  filed  a  bill  in  equity  which  alleges  a  written  contract  made  by 

8.  and  W.  for  the  sale  of  certain  land  by  W.  to  S.  for  the  sum 

of  $125.00,  to  be  paid  in  three  months  from  the  date  of  said 
purchase,  for  which  he,  S.,  executed  to  said  W.  his  note  paya- 
ble in  said  three  months,  and  W.  bound  himself  to  convey  the 
said  land  to  S.  by  "quit  claim"  deed  "cw  soon  as  possible ;"  that 
W.  has  failed  to  perform  the  requirements  of  the  contract  and 
convey  said  lands  to  S. ;  that  8.  had  been  ready  and  willing  at 
all  times  to  pay  the  note,  and  now  tenders  with  his  bill  the 
amount  of  said  note,  which  he  requests  the  court  to  place  in 
the  hands  of  a  receiver,  to  be  held  subject  to  the  order  of  the 
court,  and  prays  that  the  court  require  said  W.  to  execute 
specifically  the  contract,  and  upon  the  failure  of  W.  to  do  so 
within  the  time  prescribed  by  the  court,  that  then  a  commis 
sioner  execute  a  deed  in  accordance  with  said  contract;  but 
said  bill  does  not  allege  any  tender  of  the  purchase  money  by 
S.  to  W. ,  or  any  demand  made  for  the  deed  at  any  time  before  the 
commencement  of  the  suit.  W.  demurred  to  the  bill  which 
was  overruled,  and  then  answered  the  bill,  admitting  the  con- 
tract as  alleged  in  the  bill,  and  avers  that  he  will  make  the 
deed  as  soon  as  possible  after  said  money  is  paid ;  and  further 
charges  that  the  money  has  not  been  paid  or  tendered  to  him. 
Held: 

I.  That  the  demurrer  was  properly  overruled,  as  the  plain tifi 

by  his  bill  makes  such  a  cause  that,  if  true,  entitles  him  in 
equity  to  relief  against  the  defendant. 

II.  "Covenants  are  dependent  or  independent  according  to 
the  intention  or  meaning  of  the  parties  and  the  good  sense 
of  the  ( 
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III.  Words  and  expressions  of  common  use  are  to  be  taken  in  ^^gJ^t'TV^m. 
their  natural,  plain,  obvious  and  ordinary  significations,  - 


unless  a  contrary  intention  clearly  appear  from  the  con-       no^P™"- 
text  of  the  contract.  ^**"- 

IV.  The  expression,  "oa  soon  a$  possible,'*  in  the  contract  be- 
tween S.  and  W.  construed  to  mean  "as  soon  as  it  was 
within  W's  power,"  or  "as  soon  as  W.  had  the  ability"  to 
make  the  deed. 

V.  That  if  W.  possessed  the  ability  to  make  the  deed  before 

the  three  months  expired  in  which  the  purchase  money 
was  to  have  been  paid,  he  should  have  performed  his  part 
of  the  contract  without  delay,  and  have  made  and  ten- 
dered the  deed  to  S.;  and  it  was  a  breach  of  his  contract 
not  to  do  so. 

VI.  If  W.  did  not  have  it  in  his  power  to  make  the  deed  be- 
fore the  purchase  money  was  due,  then  it  was  not  a  breach 
of  his  contract  in  failing  to  make  and  tender  the  deed  to  S- 
before  the  purchase  money  was  due. 

VII.  S.  files  his  bill  after  the  purchase  money  was  due, 
and  therein  professes  to  tender  the  purchase  money 
in  court  and  demands  the  deed ;  and  W.  in  his  an- 
swer does  not  deny  his  ability  to  make  the  deed,  but 
merely  af'Serts  that  he  did  not  make  and  tender  the  deed 
b<»cau8e  the  purchase  money  had  not  been  paid  or  ever 
offered  to  him,  if  S.  did  in  fact  make  tender  of  the  money 
with  his  bill  then  under  the  pleadings  in  the  cause,  it 
was  the  duty  of  the  court  to  direct  W.  to  make  the  deed 
within  a  reasonable  time,  and  upon  his  failure  so  to  do,  to 
direct  a  commissioner  to  make  the  deed  to  S.,  but  the 
court  should  have  further  decreed  the  payment  of  the 
money,  tendered  in  court  by  the  bill,  to  have  been  made  to 
W.  upon  the  filing  of  the  deed  in  the  cause. 

VIII.  If  the  money  was  not  tendered  in  court  by  the  bill, 
the  court  should  have  decreed  how  the  money  should  be 
paid  to  VV.  upon  his  making  and  filing  the  deed,  or  the 
making; 'and  filing  thereof  by  a  commissioner  for  S.,  and  ^ 
have  directed  proper  surety  by  lien  on  said  land  for  the 
payment  of  said  money. 

IX.  The  county  court  having  directed  the  deed  to  be  made  to 
S,  by  W.,  and  upon  his  failure  to  do  so,  then  to  be  made 
by  a  commissioner ;  but  not  having  provided  in  its  decree 
for  the  payment*  of  the  purchase  meney  to  W.,  nor  even 
directed  any  surety  by  lien  on  the  land  for  its  payment,  it 
was  error,  for  which  the  drcoit  court  should  have  reversed 


Digitized  by 


Google 


160  8UPREME  COURT  OF  APPEALS 

AuffiitTerm  ^^®  decree  and  rendered  such  decree  as  the  county  court 
should  have  done. 

Snodgraas 

Wolf.  An  appeal  and  supersedeas  granted  upon  the  petition 

of  Jacob  Wolf,  the  defendant  below,  from  and  to  a 
decree  of  a  circuit  court  of  the  county  of  Ritchie,  ren- 
dered on  the  20th  day  of  October  1876,  aflBrming  a 
decree  of  the  county  court  of  said  county,  in  a  cause  in 
chancery,  in  which  E.  L.  Snodgrass  was  plaintiff  and 
said  Jacob  Wolf  was  defendant. 

The  Hon.  J.  Monroe  Jackson,  Judge  of  the  fifth  judi- 
cial circuit,  presided  at  the  hearing  below. 

Moore,  Judge,  who  delivered  the  opinion  of  the 
Court  sufficiently  states  the  case. 

John  A,  Hutchinson,  for  appellant :     . 

Ist.  The  time  of  payment  of  the  purchase  money  hav- 
ing arrived  before  the  suit  of  appellee  was  instituted, 
the  agreements  to  pay  the  money  and  make  the  deed 
were  mutual.  It  is  inequitable  to  compel  the  vendor  to 
convey,  and  not  require  the  vendee  to  pay  in  the  same 
suit.  Seton  v.  Slade,  7  Ves.  265;  Fry's  Specific  Perf. 
§297,  §608  ;  Colson  v.  Thompson,  2  Wheat.  336 ;  Vail 
V.  Nelson,  4  Rand.  478;  Watts  v.  Waddle,  6  Peters. 
389. 

2d.  To  require  the  vendor  to  convey,  without  provid- 
ing for  payment  of  purchase  money  due  him,  is  to  cut 
off*  his  equitable  lien,  if  not  to  bar  his  claim  forever. 
Boone  v.  Mo.  Iron  Co.,  17  How.  U.  S.  340;  KendaM  v. 
Alray,  2  Scammon  278. 

R.  8.  Blair,  for  appellee  : 

1st.  Covenants  are  either  dependent  or  independent, 
according  to  the  intention  and  meaning  of  the  parties  and 
the  good  sense  of  the  case. 

Authorities  on  that  point :  Pordage  v.  Ooh,  1  Sand. 
319,  note  4;  Hotham  v.  Ea^st  India  Company,  6  Tenn. 
571;  Porter  v.  Sheppard,ib.  668;  Campbell  v.  Jones, 
ib.  571 ;  Morton  v.  Lamb,  7  Tenn.  Rep.  120. 
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2d.  The  covenant  between  Wolf  and  Snodgrass  was  in-  AugJlrtTirm. 
dependent^  and  being   so,  Wolf  could   not  enforce   the     snodgnus 
payment  ol  the  purchase  money  until  he  made  a  deed ;        woif. 
but  Snodgrass  could.     Brookenbroughv.  Ward's  adm'r. 
4  Band.  355. 

3d.  If  a  vendor  can  make  an  absolute  deed  without 
payment  of  purchase  money,  what  is  to  prevent  his 
making  a  contract  to  make  a  deed  without  the  payment  of 
purchoM  money  f 

4th.  Where  covenants  are  once  established  to  be 
mutual  and  independent,  they  continue  so  throughout. 
Bradshaw  v.  GoUa^han,  3  Johns.  79. 

Collection  of  authorities  referred  to :  2  Rob.,  (new) 
Prac.  60-1;  Dry  v.  Dox,  9  Wend.  134;  Thorpe  v. 
Uiorpe,  1  Salk.  171  ;  Pordage  v.  Cbfe,  1  Saund.  319, 
note,  ^!l  ;  Hoiham  v.  East  India  Company y  6  Tenn. 
571 ;  Porter  v.  Sheppard,  ib.  668 ;  Campbell  v.  Jones, 
ib.  571 ;  Morton  v.  Lamb,  ib,  1 20 :  Brockenbi*ough 
v.  Ward's  admW,  4  Rand.  352;  Bailey  v.  Clay,  ib.  350 ; 
Roach  V-  Dickinson,  9  Gratt.  li^7;  Fry  on  Specific  Per- 
formance 373. 

Moore,  Judge,  delivered  the  opinion  of  the  Court : 

The  complainant  filed  his  bill  on  the  equity  side  of  the 
county  court  of  Ritchie  county,  by  which  he  alleged, 
that  on  the  30th  day  of  April  1875  he  purchased  of  the 
defendant,  Wolf,  a  tract  of  land  lying  and  being  in  said 
county,  containing  two  hundred  and  fifty  acres,  at  and 
for  the  sum  of  $125.00,  "to  be  paid  in  three  months  from 
the  date  of  said  purchase ;"  that  he  "  executed  to  said 
Wolf  his  note  for  said  $125.00,  due  and  payable  as  afore- 
said ;''  that  at  the  time  of  said  purchase  they  reduced 
llieir-  contract  to  writing,  which  contract  complainant 
exhibited  with  his  said  bill,  as  a  part  thereof;  that  by 
the  terms  of  said  contract,  said  Wolf  bound  himself  to 
convey  the  said  land  to  complainant  by  ^ quit  claim  'deed 
as  80on  as  possible ;"  "  that  although  it  has  been  one  year 
and  more   from  this  date,  to-wit:  6th  of  May   1876, 
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AugurtTerm.  7^  *^®  ^^^  Wolf  has  failed  to  perform  the  requirements 
snodgnuB  ^f  the  Said  contract  and  convey  the  said  land  to  him ;" 
Wolf.  that  he^  the  complainant^  '^  has  been  ready  and  willing 
at  all  times  to  pay  the  said  note  in  the  said  contract 
namedy  and  now  here  in  court  with  this  his  bill  tenders 
the  said  amount  of  said  note^  and  asks  the  said  court  to 
place  the  said  amount  in  the  hands  of  the  receiver  of 
this  court,  or  if  there  be  none,  then  that  one  may  be 
appointed  for  the  purpose,  and  that  the  said  receiver 
hold  the  said  money  in  his  hand  subject  to  the  order  of 
this  court;"  that  he  is  entitled  to  a  deed  from  said  Wolf 
for  said  land  under  the  contract  of  April  30,  1875. 

The  complainant  by  said  bill  prayed  that  a  decree  be 
pronounced,  requiring  said  Wolf  to  specifically  execute 
the  contract,  and  upon  failure  so  to  do  within  the  time 
prescribed  by  the  court,  that  a  commissioner  be  appointed 
to  execute  a  deed  in  accordance  with  said  contract ;  and 
for  general  relief.     The  agreement  is  as  follows : 

"  This  Agreement  wUnessethy  That  whereas,  Jacob  Wolf 
has  sold  to  E.  L.  Snodgrass  two  hundred  and  fifty  acres 
of  land,  being  that  portion  of  land  assigned  to  him  in 
suit  of  partition  against  Jacob  Smithes  heirs  of  one 
thousand  six  hundred  and  ninety  acres,  patented  to  said 
Smith  in  his  lifetime,  for  which  tract  of  land  the  said 
E.  L.  Snodgrass  agrees  to  pay  said  Wolf  the  sum  of 
$125.00,  for  which  he  has  eixecuted  his  note,  payable  in 
three  months  from  this  dat^  to  said  Wolf;  and  the  said 
Wolf  agrees  to  make  and  eicecuti^  a  "qiiit  claim"  deed  'to 
said  Snodgrass  for  said  IjEilrdas  soon  as  possible. 

"  In  witness  whereof  we  hereunto  set  our  hands  this' 
30th  day  of  April  1875.  "- 

"Jacob  Wolf, 
"E.  L.  Snodgrass." 

On  the  17th  day  of  June  1876  the  defendant,  Wolf, 
having  demurred  to  said  bill,  the  court  overruled  the 
said  demurrer,  and  the  defendant  then  filed  his  answer  to 
said  bill,  to  which  the  complainant  replied  generally. 
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The  defendant  in  his  answer  admits  the  making  of  said  AugurtTem. 
contract,  and  that  it  is  the  same  as  exhibited  with  plain-     gnodgrase 
tiff's  bill ;  and  he  represents  that  he  "  will  make  and        woif. 
execute  a  deed  as  specified,  as  soon  as  possible  after  the 
$125.00,  the  consideration,  is   paid  to  him."     He  sub- 
stantially avers  that  the  said  money  has  not  been  paid  or 
tendered  to  him,  and  for  that  reason  the  deed  had  not 
been  made.     He  denies  the  right  of  the  court  to  receive 
said  money  and  place  it  in  the  hands  of  a  receiver  until 
the  money  should  first  have  been  tendered  him  and  he 
had  refused  to  receive  the  same,  &c. 

It  is  proper  here  to  remark  that  there  is  no  allegation 
in  the  bill  that  the  plaintiff  ever  tendered  the  defendant 
the  purchase  money  or  demanded  the  deed  at  any  time 
before  the  commencement  of  this  suit. 

On  the  17th  day  of  June  1876,  the  said  county  court 
entered  the  following  decree  in  the  cause : 

"  The  process  in  this  cause  having  been  properly  ex- 
ecuted upon  the  defendant,  bill  filed^and  the  rules  prop- 
erly taken  thereon  as  directed  by  law,  and  this  cause 
coming  on  this  —  day  of  June  1876  to  be  heard  upon  the 
summons  so  executed,  bill,  exhibits  and  answer  of  defend- 
ant. Wolf,  with  general  replication  thereto,  was  argued  by 
counsel.  Upon  consideration  whereof  the  court  is  of 
the  opinion  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for  in  his  said  bill.  It  is  therefore  adjudged, 
ordered  and  decreed  that  unless  the  said  Jacob  Wolf  do 
convey  unto  the  said  E.  L.  Snodgrass,  the  complainant, 
the  two  hundred  and  fifty  acres  mentioned  and  described 
in  Exhibit  "  A, "  filed  with  the  bill  of  complaint,  within 
thirty  days  from  this  dat^,  by  deed  of  quit  claim  ; 
that  then  R.  S.  Blair,  who  is  hereby  appointed  a  com- 
missioner for  the  purpose,  do  for  and  on  behalf  of 
the  said  Jacob  Wolf  convey  unto  the  said  E.  L.  Snod- 
grass the  two  hundred  and  fifty  acre  tract  set  out  in 
Exhibit  "  A,  "  filed  with  the  bill  of  complaint,  for 
which  the  said  Blair  is  allowied  the  sura  of  $5.00  which 
is  to  be  taxed  by    the  clerk  in  the  costs  of  this   suit. 
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AuguBt^Term.  ^^^**  ^^^  ^^  ^^  fiirther  adjudged,  ordered  and  decreed 
gnodgms  ^^^^  ^^^  complainant  recover  of  the  defendant  his  costs 
Wolf.  herein  expended.  And  it  is  further  adjudged,  ordered 
and  decreed  that  the  sheriff  of  Ritchie  county  do  give 
possession  to  the  complainant  of  the  said  premises  so 
conveyed  by  said  Blair,  as  commissioner  aforesaid,  pro- 
vided the  complainant  require  him  so  to  do;  and  in 
order  that  the  sheriff^  may  carry  this  order  into  effect,  the 
clerk  is  required  to  issue  a  writ  of  possession  upon  the 
request  of  the  complainant. " 

Thereupon  the  defendant  applied  to  the  Judge  of  the 
circuit  court  of  said  county,  and  obtained  an  appeal 
from  and  supersedeas  to  said  decree,  and  the  cause  having 
been  heard  by  said  circuit  court  upon  said  appeal,  on  the 
20th  day  of  October  1876,  said  circuit  court  affirmed 
the  said  decree  of  the  said  county  court,  being  of  opinion 
there  was  no  error  therein. 

From  that  decree  an  appeal  has  been  taken  to  this 
Court. 

The  appellant  assigns  as  error  : 

1st.  The  overruling  of  the  demurrer. 

2d.  That  the  decree  did  not  provide  for  the  payment 
of  the  purchase  money  to  said  Wolf,  the  money  being 
all  due  when  the  suit  was  commenced. 

As  to  the  overruling  of  the  demurrer,  I  do  not  see 
that  the  county  court  erred  therein,  as  the  plaintiff^  by 
his  bill  makes  such  a  cause,  that,  if  true,  entitles  him  in 
equity  to  relief  against  the  defendant,  especially  as  the 
plaintiff  alleges  tender  of  the  purchase  money  with  his 
bill  in  court. 

Great  consideration  has  been  given  in  the  argument, 
to  the  consideration  of  dependent  and  independent 
covenants  and  it  is  argued  by  appellee  that  the  expres- 
sion in  the  contract,  "  as  soon  as  possible, "  means 
"  immediately,  "  or  **  in  a  reasonable  time  ;  "  and  that  the 
expression  clearly  proves,  that  the  parties  intended  "that 
Wolf  should  convey  the  land  before  the  purchase  money 
was  payable. " 
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It  is  true,  as  has  often  been  adjudicated,  that  covenants  AugtirtTerm. 
are  dependent  or  independent,  "according  to  the  inten-     sn^^^iir^ 
tion  and  meaning  of  the  parties  and  the  good  sense  of       y^M^ 
the  case,  and  technical  words  should  give  way  to  such 
intention.'^     Brockenbrough  v.  Ward^a  admWsy  4  Rand. 
355,  and  cases  there  cited. 

And  in  the  case  of  Roach  v.  Dickinsons,  9  Gratt. 
156-7  Judge  Daniels  said  :  "  There  is,  perhaps,  no 
branch  of  the  law  in  which  is  to  be  found  a  larger  num- 
ber of  decisions  or  a  greater  apparent  conflict  of  authori- 
ties, than  that  in  which  the  effort  has  been  made  to  define 
the  dependence  and  independence  of  covenants,  and  to 
designate  the  class  to  which  any  given  case  in  dispute  is 
to  be  referred.  The  great  effort  however  in  the  more 
recent  decisions  has  been  to  discard,  as  far  as  possible, 
all  rules  of  construction  founded  on  nice  and  artificial 
reasoning,  and  to  make  the  meaning  and  intention  of  the 
parties,  collected  from  all  the  parts  of  the  instrument 
rather  than  from  a  few  technical  expressions,  the  guide 
in  determining  the  character  and  force  of  their  respective 
undertakings.^' 

Yet  the  learned  Judge  admits,  "  that  some  general 
rules  must  necessarily  be  adopted  as  aids  in  arriving  at 
this  meaning  and  intention  ;  and  when,  by  a  train  of 
precedents,  certain  expressions .  have  received  a  well 
known  construction,  parties  may  be  fairly  supposed  to 
have  used  them  in  the  sense  thus  given  to  them,  unless 
a  contrary  purpose  is  plainly  indicated  by  other  parts  of 
the  instrument.'' 

Words  and  expressions  of  common  use  are  to  be 
taken  in  their  natural,  plain,  obvious  and  ordinary  signi- 
fications, unless  a  contrary  intention  clearly  appear  from 
the  context  of  the  contract.  Now  in  construing  the 
expression,  "ew  soon  as  possible,'^  I  have  not  been  able 
to  find  any  judicial  construction  thereof,  notwithstanding 
it  is  a  very  common  one.  I  am  of  opinion  that  the  proper 
constraction  to  be  given  to  that  expression  in  the  agree- 
ment in  the  case  before  us,  should  be   that  the  deed 
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Augu8?T*erin.  "^l^ould  be  made  by  said  Wolf,  "  as  soon  as  it  was  within 
Snodgraas  ^'*^  powcF  "  to  do  SO  ;  OF  in  othcF  words,  "  as  soon  as  he 
;^oif.  had  the  ability  ''  to  make  the  deed.  If  he  possessed  that 
ability  before  the  three  months  expired,  in  which  the 
purchase  money  was  to  have  been  paid,  he  should  have 
performed  his  part  of  the  contract  without  delay,  and 
have  made  and  tendered  the  deed  to  Snodgrass;  and  it 
was  a  breach  of  his  contract  not  to  have  made  and  ten- 
dered the  deed ;  but  on  the  other  hand  if  he  did^not  have  it 
within  his  power  to  make  the  deed  before  the  purchase 
money  was  due,  then  it  was  not  a  breach  of  hiscontract  in 
failing  to  make  and  tender  the^deed  to  the  purchaser  before 
the  money  was  due  ;  and  had  the  purchaser  filed  his  bill  to 
have  enforced  the  making  ot  said  deed  before  the  purchase 
money  was  due,  I  apprehend  the  vendor  could  have 
defeated  the  object  ot  the  bill,  by  showing  that  it  had 
not  been  in  his  power  to  make  the  deed,  after  the  exercise 
of  due  diligence  on  his  part  to  obtain  the  ability  to  do  so. 
But,  as  the  bill  was  filed  after.the  purchase  money  was 
due,  and  as  the  bill  professes  to  tender  the  purchase  money 
in  court  with  its  demand  for  the  deed,  and  as  the  defend- 
ant in  his  answer  does  not  deny  his  ability  to  make  the 
deed,  but  merely  asserts  that  the  reason  he  had  not  con- 
veyed the  land  as  agreed,  was  because  the  purchase  money 
"  had  not  been  paid  to  him  or  ever  offered  to  him,"  if 
the  purchaser  did  in  fact  make  tender  of  the  purchase 
money,  as  he  professes  to  do  in  his  bill  certainly,  under 
the  pleadings  in  the  case,  it  was  the  duty  of  the  court  to 
have  directed  the  deed  to  be  made  by  the  vendor 
within  a  reasonable  time,  and  if  not  so  made,  then  that 
it  be  so  made  by  a  commissioner,  and  that  the  purchase 
money  should  be  paid  to  the  vendor  upon  the  filing  of 
the  deed  in  the  cause.  If  the  purchase  money  was  not 
in  fact  tendered  with  the  bill,  being  due,  I  know  of  no 
right  the  purchaser  had  in  a  court  of  equity  to  ask  for 
and  receive  a  deed,  without  either  paying  the  money,  or 
its  being  secured  to  be  paid  by  the  direction  of  the  de- 
cree.   In  this  case  the  county  court  directs  absolutely 
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the  deed  to  be  made^  without  directing  the  purchase  ^agi^Term. 
money  to  be  paid  upon  delivery  of  the  deed,  or  directing  snodgrm 
any  security  whatever  for  its  payment  after  the  deed  is  wou. 
made,  not  even  authorizing  the  retention  of  the  vendor's 
lien.  Furthermore  if  the  purchaser  did  in  fact,  tender 
with  his  bill  the  purchase  money,  as  he  pretends  to  have 
done,  the  court  should  have  taken  notice  of  that  fact,  and 
have  by  its  decree  directed  a  proper  disposition  of  the 
money.  The  decree  has  taken  no  notice  of  that  matter. 
In  truth  the  decree  s:rants  more  than  equity  to  the  pur- 
chaser, but  ignores  all  equity  to  the  vendor,  by  requiring 
the  conveyance  of  the  vendor's  land  without  providing 
for  the  payment  of  the  purchase  money  to  the  vendor, 
or  directing  any  surety  for  its  payment.  The  court  hav- 
ing jurisdiction  of  the  case  must  perform  equity  and  be 
just.     It  has  not  done  so  in  this  case. 

The  decree  of  the  said  county  court  of  June  17, 1876 
is  clearly  wrong,  and  should  have  been  reversed  by  the 
said  circuit  court,  with  costs  to  the  appellant  against 
the  appellee  ;  and  the  said  circuit  court's  decree  of  Oc- 
tober 20,  1876  affirming  said  county  court's  said  decree, 
is  erroneous,  and  should  be  reversed  with  costs  to  the  ap- 
pellant against  the  appellee. 

For  the  foregoing  reasons  the  said  decree  of  the  cir- 
cuit court  affirming  the  decree  of  the  county  court  is  re- 
versed and  annulled,  with  costs  to  the  appellant  against 
the  appellee  in  this  Court  expended.  And  this  Court 
proceeding  to  render  such  decree  in  the  cause,  as  the  said 
circuit  court  should  have  rendered,  it  is  adjudged,  order- 
ed and  decreed,  that  the  said  decree  rendered  in  this 
cause  by  the  county  court  of  said  county  of  Ritchie,  of 
June  17,  1876,  be  and  the  same  is  hereby  reversed  and 
annulled,  and  that  the  said  Jacob  Wolf  recover  against 
the  said  £.  L.  Snodgrass  his  costs  about  the  prosecution 
of  his  appeal  in  this  cause  expended  in  the  said  circuit 
court;  and  this  cause  is  remanded  to  the  said  circuit 
court  for  such  further  proceedings  to  be  had  therein  ac- 
cording to  the  principles  settled  by  the  opinion  filed  in 
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xugmiTerm.  ^^^^  causc,  and  further  according  to  law  and  the  rule« 
snodgraw     ^^^  principles  governing  courts  of  equity. 

Degrees  Reversed  and  cause  remanded. 
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^^afU$tirti>ti» 


Farmers^  Bank  v.  Montgomery  et  oL 

Decided  September  10, 1877.  n    logf 

34    TP7! 

1.  The  order  of  dismissal  of  August  23,  1870,  although  irregular  AagJlrtTm. 

and  erroneous,  cannot  now  be  reviewed  and  reversed,  a  writ 

of  error  thereto  not  having  been  taken  in  time. 

1  All  proceedings  subsequent  to  said  order  of  dismissal  are  coram 
rum  judice,  except  the  order  quashing  the  execution  issued  in 
the  cause  subsequent  to  said  order  of  dismissal,  said  execution 
having  issued  without  judgment. 

3.  Section  46,  chapter  126,  Code,  as  construed  in  the  case  of  Ifun- 
ier  V.  Snyder^s  e^r,  improved. 

This^was/a  supersedeas  to'  a  judgment  of  the  circuit 
court  of  Fayette  county,  rendered  on  the  28th  day  of 
March  1876  in  an  action  in  said  court  then  pending, 
wherein  the  president,  directors  and  company  of  the 
Farmers'  Bank  of  Virginia  were  plaintifis,  and  James 
Montgomery  and  S.  H.  Carrick  were  defendants. 

The  supersedeas  was  allowed  upon  the  petition  of  the 
defendants  below. 

The  Hon.  Homer  A.  Holt,  Judge  of  the.  eighth  judi- 
cial circuit,  rendered  the  judgment  complained  of. 

Moore,  Judge,  who  delivered  the  opinion  of  the 
Court,  sufficiently  states  the  case. 

J.  W.  DaviSy  for  defendants  below  and  plaintiffs  in 
error: 
A  judgment  at  rules  and  a  term  of  the  court  succeed- 

22 
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AuguluTerm   '°8^  without  an  issuable  plea,  does  not  constitute  such 

Farmew'  Ba^  ^^^^  judgment  as  to  put  the  cause  beyond  the  control  of 

Montgomery   *^^  court.     The  court  has  power  over  the  cause,  and 

*'  ^''       may  set  aside  the  oflSce  judgment  at  any  time  before  a 

trial  had,  or  an  affidavit  made  pursuant  to  section  46, 

chapter  126,  page  606  of  the  Code.  The  language  of  our 

Code  is  so  different  from  that  of  Virginia,  section  44, 

chapter   171,   that   the  cases  of  Alderson  v.    Owinn,  8 

West   Va.    229,   and  the  cases  therein  cited,   do  not 

elucidate  our  statute. 

Matthews  &  Matthews,  for  plaintiffs  below  and  defend- 
ants in  error. 

Moore,  Judge,  delivered  the  opinion  of  the  Court : 

The  president,  directors  and  company  of  the  Farmers' 
Bank  of  Virginia,  on  the  5th  day  of  July  1869,  sued 
out  of  the  clerk's  office  of  the  circuit  court  of  Fayette 
county  a  summons  in  an  action  of  debt  against  '^  James 
Montgomery  and  S.  H.  alias  Samuel  Carrick  for  $160.00, 
costs  of  protest  $2.85,  and  damages  $300.00."  The  plain- 
tiff filed  ittj  declaration  and  note  in  said  office  at  rules 
on  the  first  Monday  in  August  1869. 

On  the  23d  day  of  August  1870  the  defendants  filed 
the  plea  of  statute  of  limitations,  '*  that  the  action  was 
not  commenced  within  five  years  next  after  the  cause  of 
the  said  action  arose ;"  and  on  the  same  day  the  defendants 
moved  to  dismiss  the  case.  The  court  sustained  the  plea 
of  limitation,  and  dismissed  the  case.  The  order  of  dis- 
missal of  August  23,  1870,  is  in  the  foUowing  language  : 
"This  day  came  the  parties,  by  their  attorneys,  and 
the  defendants  filed  the  plea  ( f  statute  of  limitations, 
which  plea  was  sustained.  It  is  therefore  ordered  that 
this  suit  be  dismissed  and  that  the  defendants  recover 
of  the  plaintiffs  their  costs  in  this  behalf  expended,  in- 
cluding an  attorney's  fee  of  $5.00." 

On  the  31st  day  of  March  1874,  the  plaintiff  filed  in 
its  behalf  the  affidavit  of  Alexander  F.  Mathews  in  the 
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clerk's  office  of  said  court,  stating  that  he  verily  believes  AugurtTem. 
"there  is  due  from  the  defendants  to  the  plaintiffs  in  Farmew' BMi" 
the  above  entitled  suit  upon  the  demand  in  controversy   Montgomery 
in  said  suit,  including  principal  and  interest,  the  sum  of 
1108.22,  as  of  this  the  31st  day  of  March   1874,  after 
dedacting  all  just  credits,  payments  and  sets-off  to  which 
the  said  defendants  are  entitled." 

On  the  4th  day  of  September  1874  the  plaintiffs  filed 
in  the  clerk's  office  a  meinorandurriy  stating  the  judgment 
in  fevor  of  the  defendants  on  the  statute  of  limitations, 
but  alleging  as  follows :  "  That  the  office  judgment  was 
not  set  aside  by  any  plea  at  the  term  after  its  confirma- 
tion, so  that  the  bank  claims  that  upon  the  adjournment 
of  the  term,  there  was  an  absolute  judgment  in  favor  of 
the  plaintiffs,  and  the  clerk  will  therefore  issue  execu- 
tion for  the  debt  in  favor  of  the  plaintiffs,  affidavit  having 
been  filed  as  required  by  law.'' 

On  the  2d  day  of  October  1874  the  plaintiff  sued  out 
an  execution  against  James  Montgomery  and  Samuel 
H.  Carrick  for  the  sum  of  $108.22.  The  copy  of  the 
execution  gives  the  date  June  20,  1875.   , 

The  defendant,  Montgomery,  gave  the  plaintiff  notice 
of  a  motion  to  be  made  on  the  second  day  of  the  August 
term  of  said  circuit  court,  to  quash  said  execution,  upon 
the  ground  that  there  was  no  judgment,  which  notice 
was  accepted  August  9,  1875,  and  docketed  August  28, 
1875. 

On  March  28,  1876  the  court  did  quash  said  execu- 
tion, on  the  ground  that  it  issued  more  than  two  years 
after  the  date  of  the  judgment.  On  the  same  day  the 
said  court  upon  the  motion  of  the  plaintiff  moved  the 
court  to  confirm  the  office  judgment  of  September  1869, 
which  was  done  in  the  following  order:  *'The  judg- 
ment entered  in  the  office  in  this  case,  at  the  September 
term  rules  1869,  having  become  a  final  judgment  on  the 
last  day  of  the  February  term  1870  of  this  court,  and 
the  plaintiffs  having  filed  an  affidavit  in  this  cause  that 
there  is  due  from  the  defendants  to  them  upon  a  demand 
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1877. 


Aiifust  Tern.  ^^  ooutroversy  in  this  suit,  including  principal  and  inter- 
Fwmen'  Bank  ^^^f  ^^®  sum  of  $108.22,  as  of  the  31st  day  of  March 
MoAtgomery    1874,  the  date  of  said  afiSdavits,  after  deducting  all  just 
'^^'       credits,  payments  and  sets-oif,  to  which  the  defendants 
are  entitled;  it  is  therefore  ordered  that  said  judgment 
be  now  entered  up,  and  that  the  said  plaintiffs  recover 
from  the  said  defendants  the  sum  of  $108.22,  with  inter- 
est thereon  from  the  31st  day  of  March  1874,  and  their 
costs.     And  upon  motion  of  the  said  plaintiffs,  the  said 
defendants  having  been  duly  served  with  ten  days  notice 
thereof,  it  is  ordered  that  an  execution  be  issued  upon 
said  judgment,  but  the  issuing  of  said  execution  is  to 
be  stayed  for  sixty  days  from  this  date,  in  which  shall  be 
included  an  attorney's  fee  of  $5.00. 

To  that  order  a  writ  of  error  and  supersedeas  was 
awarded  by  this  Court,  September  12,  1876. 

The  record  of  this  case  shows  great  irregularity,  but 
such  is  the  history  of  it  as  near  as  can  be  culled  from 
the  record,  essential  for  the  adjudication  of  it  in  this 
Court. 

The  defendants  say  they  are  aggrieved  by  the  said 
judgment  of  March  28,  1876. 

The  authority  for  said  judgment  the  appellee  claims 
is  by  virtue  of  section  46,  chapter  125  of  the  Code.  This 
Court  has  at  this  term  pronounced  what  it  believes  to  be 
the  proper  construction  of  that  section  of  the  statute,  in  the 
case  of  Hunter  v.  Snyder^s  ea^r.  I  understand  from  the 
opinion  in  that  case  that  if  the  affidavit  required  by  the  said 
46th  section,|is  filed  during  the  first  term  of  the  court  after 
the  office  judgment  at  rules,  or  at  any  time  during  the 
following  vacation  of  the  court  final  judgment  may 
be  entered  during  that  term  in  court  on  or  before 
the  15th  day  thereof,  or  during  that  vacation  by  the 
clerk.  But  if  the  affidavit  be  not  made  during  that 
term,  or  during  the  following  vacation,  then  the  clerk 
has  no  authority  to  enter  up  final  judgment,  but  the 
plaintiff^  must  prove  his  case  before  the  court,  before 
judgment  is  given  him.    The  language,  in  part,  of  Judge 
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flsyniond  in  the   opinion  of  that  case  on  that  point  is:  AugMt'Tenn. 
"I  think  the  affidavit  required   may  be  Bled  during  the  Farmen' Bank 
term  of  the  court,   or  afterwards,  and  judgment  entered   Montjimery, 
by  the  clerk  at  any  time  before  the  next  regular  term  of        *'*^* 
the  court.     If  the  affidavit  is  filed  during  the  term   of 
the  court,  then  the  final  judgment  may  be  entered  up  in 
court ;  and  if  the  affidavit  be  filed  during  the  term  of 
the  court   and    the   final  judgment   be   not  entered  in 
court  before  its   adjournment,  or  the  affidavit  be  filed 
after    \he   adjournment   thereof,   and   before   the   next 
regular  term  of  the  court,  then  the  clerk  of  the  court 
may   enter   up  the  final  judgment.      The   language  of 
the  act  is,  '^  and  the  same  shall  be  entered  up  in  court 
either  during  such  term  or  after  its  adjournment,  by  the 
clerk,"  &c.     From  this   language,  it  seems  to  me,  that 
the  jJna/ judgment  cannot  be  entered  up  in   the  court, 
upon  the  affidavit  required,  at  any  subsequent  term ;  and 
tor  this  reason,  among  others,  it  is  but  reasonable  to  in- 
fer, that   the  legislative  intent  was,  that   the  required 
affidavit  must  be  filed,  and  the  judgment  entered  by  the 
clerk  before  the  next  ensuing  regular  term  of  the  court." 
Therefore,  in  the  case  before  us,  as  the  affidavit  was  not 
filed  until  nearly  five  years  after  the  time  it  should  have 
been  filed,  and  the  judgment  complained  of  was  not  en- 
tered for  nearly  two  years  after  the  filing  of  the  affidavit, 
the  judgment  was  improper  and  clearly  error,  under  the 
principles  adjudicated  in  the  said  case  of  Hunter  v.  Sny- 
der's  to^Ty  and  should,   even    if  there   were  not   other 
errors,  be  reversed  with  costs  to  the  plaintiffs  in  error 
against  the  defendants  in  error.     But  there  is  shown  by 
the  record  a  fatal  objection  to  all  the  proceedings  of  the 
court  subsequent  to  the  order  of  dismissal  of  August  23, 
1870,  except   the  order  of  quashing    the  execution,  of 
28th  of  March  1876.     However,  irregular  and  improp- 
er it  may  have  been  in  the  court  to  have  entered  that 
order,  yet  as    the  plaintiff  did  not  take  proper  steps  to 
correct  the  error  of  that  order,  but  suffered  the  five  years 
to  elapse  in  which  they  could  have  sought  redress  in  the 
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AuRus^Tenn.  appellate  coort,  that  judgment  declaring  the  case  dis- 
Farniere' Bank  ^issed  must  Stand  as  the  final  judgment,  barred  from 
Montgomery  corrcction  by  this  Court  in  consequence  of  the  lapse  of 
time;  and  all  the  proceedings  of  the  circuit  court  since 
the  said  order  of  August  23,  1870,  are  coram  nonjudice, 
except  the  said  order  quashing  said  execution,  and  should 
be  reversed,  with  costs  to  the  plaintiff  in  error  against 
the  defendant  in  error,  the  said  president,  directors  and 
company  of  the  Farmers'  Bank  of  Virginia.  Though 
the  order  of  said  court  in  quashing  said  execution  is  cor- 
rect, yet  the  reason  stated,  by  the  court,  for  so  doing  is 
not  the  true  reason,  the  true  reason  being,  that  there  was 
no  judgment  upon  which  said  execution  could  issue,  but 
nevertheless  that  order  must  stand. 

For  the  foregoing  reasons  the  said  judgment  of  the 
circuit  court  of  Fayette  county  of  the  28th  day  of  March 
1876,  is  reversed  with  costs  to  the  plaintiff  in  error 
against  the  defendant  in  error,  the  president,  directors 
and  company  of  the  Farmers'  Bank  of  Virginia. 

Judgment  Reversed. 
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HaBMI80N   t\   LONEBERGER  ei  aL 

(Absent,  Johnson,  Judge). 

Decided  September  10,  1877. 

I.  A  cane  prematurely  heard  and  decided,  and  cause  remanded    .      i877. 
to  circuit  court  witli  leave  to  plaintiff  to  file  an  amended  bill  A«g"»^  Term. 
making  new  and  necessary  parties,  and  leave  to  parties  to  take 
and  file  other  and  further  depositions  and  documentary  evi- 
dence.    (See  opinion  of  Court.) 

This  was  an  appeal  from  a  decree  of  the  circuit  court  of 
Barbour  county,  rendered  on  the  20th  day  of  April  1870, 
in  a  cause  in  chancery  then  pending  in  said  court,  in  which 
Charles  Harraison,  was  plaintiff,  and  Jacob  Loneberger 
and  William  M.  Hayes  were  defendants,  granted  upon 
the  petition  of  the  defendant,  Jacob  Loneberger. 

The  Hon.  Thomas  W.  Harrison,  then  Judge  of  said 
circuit  court,  rendered  the  decree  complained  of. 

The  case  is  suflBciently  stated  in  the  opinion  of  the 
Court. 

T,  A,  Bradford f  for  appellant. 

There  was  no  appearance  for  the  appellee. 

Ha  YMOND,  Judge,  delivered  the  opinion  of  the  Court : 

On  the  16th  day  of  November  1868,  the  plaintiff  com- 
menced his  suit  in  equity  in  the  county  of  Barbour, 
Against  the  defendants,  Hayes  and  Loneberger. 
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AugnrtTerm.       ^  *^®  ^^^^  Monday  of  December  1868,  at  rtiles,  the 
Harmiion     plaintiff  filed  his  bill   in  the  cause  in  the  clerk's  office. 

i^nebwierrtfl/.  In  the  bill  the  plaintiff  alleges  that  on  the  5th  day  of 
November  1866,  the  said  Loneberger  sold  to  said  Hayes 
a  certain  tract  of  land  lying  in  said  county  of  Barbour, 
adjoining  the  lands  of  Isaac  Booth's  heirs  and  others, 
containing  two  hundred  and  fifty-seven  acres  (describing 
the  boundaries),  for  which  said  Loneberger  and  wife  exe- 
cuted to  said  Hayes  a  deed  with  general  warranty,  reserv- 
ing therein  the  vendor's  lien  for  the  unpaid  purchase 
money ;  that  said  sale  was  made  for  the  consideration  of 
$2,000.00;  |1,066.66§  was  paid  in  hand,  and  for  the 
residue  the  said  Hayes  executed  to  said  Loneberger  his 
two  obligations  for  the  sum  of  $466,661  each ;  that  the 
last  of  these  obligations  became  due  on  the  5th  day  of 
August  1868;  and  on  the  10th  day  of  the  same  m(»nth 
the  said  Hayes  paid  thereon  $47.25.  An  official  copy 
of  said  deed  is  filed  with  the  bill,  and  the  material  con- 
tents of  the  deed  seem  to  be  correctly  described  in  the 
bill.  That  on  the  10th  day  of  September  1868,  for  a 
valuable  consideration,  the  said  Loneberger  assigned, 
transferred  and  delivered  the  said  obligation  to  plaintiff 
by  an  endorsement  on  the  back  thereof.  The  obligation 
with  the  endorsement  thereon  is  filed  with  the  bill  as 
"  Exhibit  B."  The  bill  further  alleges  that  the  whole  of 
said  obligation  is  still  unpaid,  except  the  sum  of  $47.26 
aforesaid ;  that  the  said  obligation  constitutes  a  vendor's 
Hen  upon  the  said  tract  of  land,  &c.  The  bill  makes  the 
said  Hayes  and  Loneberger  parties  defendant  thereto, 
and  no  other  person  or  persons,  and  prays  that  said  tract 
of  land  be  sold  to  satisfy  the  said  obligation,  and  for 
general  relief. 

At  a  circuit  court  held  for  the  county  of  Barbour,  on 
the  14th  day  of  April  1869,  the  defendant  Hayes  ap- 
peared in  court,  by  his  counsel,  and  with  the  leave  of 
the  court,  filed  his  answer  to  th6  plaintiffs  bill.  The 
answer  is  as  follows : 
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"2Rc  ansioer  of  William  M,  Hayes  to  the  bill  exhibited   junJTjnn. 
against  him  and  othas  in  the  circuit  court  of  Barbmir     jrarMTa^m"" 
county y  by  Charles  Harmison:  LonebcJ^crrtc/. 

For  answer  to  said  bill,  respondent  says  it  is  true  that 
he  purchased  from  his  co-defendant,  Loneberger,  the 
land  in  the  bill  mentioned,  at  the  price  and  payable 
as  therein  stated,  and  that  all  has  been  paid  except  the 
amounts  remaining  due  upon  said  last  obligation.  Re- 
spondent admits  also,  that  a  lien  was  retained  upon  said 
land  to  secure  the  payment  thereof,  and  that  he  refused 
to  pay  the  same  to  the  complainant.  The  said  Lone- 
berger represented  to  this  respondent  at  the  time  of  said 
purchase*,  that  he  had  good  title  lo  all  of  said  land,  and 
executed  to  respondent  a  deed  with  covenants  of  general  . 
warranty  tor  the  land,  as  will  appear  by  the  copy  ot  haid 
deed  filed  with  said  bill.  After  respondent's  purchase, 
and  after  he  had  paid  much  the  larger  portion  of  said 
purchase  money,  he  fecrned  that  three  undivided  sev- 
enths of  the  said  land  never  belonged  to  the  said  Lone- 
berger, and  were  in  fact  then  owned  by  one  William  P. 
Wilson.  Respondent  declined  to  pay  any  more  of  the 
said  purchase  money  until  said  title  was  obtained,  but 
upon  repeated  assurances  of  Loneberger  that  the  said 
Wilson  had  no  just  claim  to  said  land,  and  that  he  would 
extinguish  and  remove  the  same  by  obtaining  a  release 
thereof  from  Wilson.  Respondent  was  induced  to  pay, 
and  did  pay,  all  the  rest  of  the  purchase  money,  except 
the  amount  remaining  unpaid  as  set  up  in  the  bill,  which 
is  not  more  than  the  actual  value  of  said  three-sevenths 
when  compared  with  the  average  value  of  the  whole 
tract.  Respondent  before  the  last  aforesaid  obligation 
became  due,  repeatedly  warned  said  Loneberger  that 
unless  he  would  clear  his  title  from  the  said  claim  of 
Wilson,  he  would  withhold  sufficient  of  the  purchase 
money  to  buy  in  that  claim.  Failing  continually  to  do 
80,  respondent  finding  that  Loneberger  never  intended 
to  do  it,  purchased  the  said  three-sevenths  of  said  land 
from  said  Wilson,  at  the  price  of  ♦428.57,  or  $10.00  per 
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AugiwtTenn.  ^^^f  which  is  Dot  more  than  its  fair  actual  average  value. 
Harmiaon     ^o  havc  lost  these  three-seveuths,  would  have  almost 

Loneberger«< a/,  destroyed  the  value  of  the  whole  tract,  and  respondent 
certainly  never  would  have  bought  the  same  if  he  had 
not  thought  he  was  getting  the  whole  title  to  the  land. 
The  manner  in  which  these  three-sevenths  remained  out- 
standing, was  as  follows :  Isaac  Booth,  who  formerly 
owned  the  land,  sold  one  hundred  acres  of  the  same  to 
one  James  England,  more  than  thirty  years  ago,  who 
paid  for  the  same  all  the  purchase  money,  took  posses- 
sion of,  cleared  the  land,  and  resided  thereon  until  his 
death  in  1850.  Although  entitled  to  a  conveyance 
of  the  legal  title  thereto,  no  deed  was  ever  executed 
to  said  James  England  for  the  land.  James  England 
died  intestate,  leaving  the  following  children  surviving 
him,  who  are  his  heirs  at  law,  and  to  whom  the  said  land 
descended ,  the  naked  title  still  outstanding  in  Booth,  who 
died  in  1858  without  ever  having  conveyed  the  legal 
title  to  any  of  the  heirs  of  said  England.  The  names  of 
said  heirs  at  law  ^of  James  England  are  David  England, 
John  England,  Jane  England,  Archibald  England,  Ma- 
linda  England,  who  intermarried  with  Jacob  Able,  Re- 
becca England,  who  intermarried  with  Adam  Gower  and 
Elizabeth  England  who  intermarried  with  William  Rob- 
erts. The  said  Isaac  Booth,  several  years  after  the  death  of 
said  James  England,  sold  the  said  one  hundred  acres  and 
other  land  adjoining  the  same  to  said  Loneberger,  which 
together  constitute  the  land  sold  by  Loneberger  to  this 
respondent.  At  the  time  of  said  sale  of  said  Booth  to 
loneberger  he  represented  himself  as  owning  the  whole 
of  said  one  hundred  acres,  having,  as  he  alleged,  bought 
out  the  interest  of  the  several  heirs  of  James  England 
in  said  land.  Respondent  cannot  say  whether  such  was 
the  fact  or  not ;  he  confesses  a  great  desire  that  the  same 
shall  prove  to  be  the  case,  but  from  all  the  facts  he  has 
been  able  to  learn,  he  is  obliged  to  say  that  the  same  is 
not  true.  He  is  able  to  state  and  declare  that  the  said 
Malinda  Able,  Rebecca  Gower  and   Elizabeth  Roberts 
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and  their  husbands,  have  sold  and  conveyed  their  inter-  AugusMPerm. 
ests  in  said  land  to  Wm.  P.  Wilson,  and  they  are  the  same  Hanniaon 
interests  purchased  from  said  Wilson  by  respondent,  and  LonebJ^e/ a/. 
are  fully  worth  the  balance  of  said  purchase  money  due  to 
Loneberger.  Respondent  has  recently  learned,  and  he 
charges  the  same  to  be  true,  that  the  said  Loneberger 
has  withheld  payments  of  a  large  amount  of  the  pur- 
chase money,  to-wit :  )(159.65  with  interest  from  1858  or 
1859,  which  he  agreed  to  pay  to  said  Booth  for  the  same 
defect  of  title,  and  his  suit  for  that  purpose  is  still  pend- 
ing and  undetermined  in  this  court,  of  which  proper 
proof,  if  required,  will  be  offered.  All  that  this  re- 
spondent ever  desired  was  to  be  protected  in  his  pur- 
chase, and  the  full  benefit  thereof  secured  to  him.  And 
having  answered,  he  prays  to  be  hence  dismissed  with 
costs." 

Loneberger  also  filed  his  answer  in  the  cause,  which  is 
as  follows: 

"  The  separate  answer  of  Jacob  Loneberger  to  a  bill  in 
chancery  filed  in  the  circuit  court  of  Barbour  county 
against  him  and  others  by  Charles  Harmison, 

This  respondent,  saving  to  himself  the  full  benefit  of 
all  exceptions  to  said  bill  for  answer  thereto,  says  that 
it  is  true  as  stated  in  said  bill,  that  this  respondent  did 
sell  to  his  co-defendant,  Hayes,  the  tract  of  land  in  the 
bill  mentioned  at  the  time  therein  stated.  He  further 
admits  that  all  the  purchase  money  for  said  land  has 
been  paid  except  the  sum  of  $4<)6.66|,  as  stated  in  said 
bill,  and  that  the  sum  of  $47.25  has  been  paid  upon  that. 
Further  answering  respondent  says,  that  he  believes  that 
three-sevenths  of  one  hundred  acres  of  the  land  sold  by 
him  to  said  Hayes,  did  at  one  time  belong  to  one  Wm. 
P.  Wilson,  or  at  least  the  said  Wilson  had  or  professed 
to  have  some  sort  of  a  title  for  the  said  three-sevenths 
but  this  respondent  utterly  denies  that  the  said  Wilson 
now  has,  or  has  at  any  time  within  the  last  ten  or  twelve 
years  had  any  shadow  of  title  to  the  said  land,  or  any 
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Augiit'Term.  P*^  thereof.     Respondent  fiirther  says,  that  the  legal 
Harmion     *^*^'®  ^  Said  land  was  vested  in  one  Isaac  Booth  ior  more 

Loneberg©rc<a/.than  forty  ycars,  and  was  never  out  of  him  until  he  con- 
veyed it  to  this  respondent ;  that  many  years  ago  said 
Isaac  sold  the  said  one  hundred  acres,  out  of  which  said 
Wilson  is  now  claiming  three-sevenths,  to  one  James 
England ;  that  said  James  England  lived  upon  said  land 
until  he  died,  and  upon  his  death  the  same  descended  to 
his  children ;  that  said  Isaac  Booth  being  all  the  time  the 
owner  of  the  legal  title,  bought  out  the  interests  of  all 
of  said  England's  teirs,  except  those  claimed  by  said 
Wilson,  and  afterwards  he  bought  out  all  the  interests  in 
said  land  which  the  said  Wilson  claimed ;  that  said  Booth 
and  Wilson  were  business  men  living  in  the  same  neigh- 
borhood, and  had  frequent  transactions  together,  and  that 
upon  a  settlement  between  them  some  time  about  the 
year  1856,  the  title  of  said  Wilson  to  three-sevenths  was 
extinguished  by  said  Booth.  This  respondent  further 
says,  the  possession  accompanied  with  the  indisputable 
legal  title  has  been,  ever  since  the  year  1851  or  1852,  in 
said  Isaac  Booth  and  those  claiming  under  him,  a  period 
of  seventeen  or  eighteen  years;  and  respondent  is  there- 
fore advised  that  it  is  too  late  lor  said  Wilson  or  said 
Hayes  to  shirk  the  claim  set  up  in  said  bill,  because  the 
statute  of  limitations  presents  an  effectual  bar  thereto, 
upon  which  this  respondent  here  relies  as  fully  as  though 
the  statute  of  limitations  was  formally  pleaded.  This 
respondent  says  that  after  he  bought  the  land,  which  he 
sold  to  said  Hayes,  from  Isaac  Booth,  he  was  sued  upon 
one  of  his  notes  given  for  the  purchase  money,  and  he 
did  avail  himself  of  this  defect  in  the  title,  but  that  long 
ago  he  found  out  that  the  pretensions  of  said  Wilson 
were  utterly  futile  and  groundless,  and  that  no  man 
knows  it  better  than  the  said  Wilson  and  his  co-defend- 
ant Hayes.  Having  fully  answered,  this  respondent 
prays  to  be  dismissed  hence  with  reasonable  costs." 

The  plaintiff^  filed  a  replication  to  the  answer  of  said 
Hayes,  as  follows.     "This   repliant  re-affirms  all  the 
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matters  set  forth  in  said  bill,  and  by  way  of  replication  Augurt  T«m. 

to  the  said  answer  says,  that  it  is  probably  true  that  said     i;;^,; 

William  P.  Wilson  was  at  one  time  the  owner  of  three-Lonebe^ertf/o/. 

sevenths  of  the  one  hundred  acres  of  land  spoken  of,  but 

that  long  before  the  death  of  the  said  Isaac  Booth,  he, 

said  Booth,  bought  the  said   three-sevenths   from  said 

Wilson ;  that  said  Booth  had  for  forty  years  been  the 

owner  of  the  legal  title;  and  after  the  death  of  James 

England,  he,  said  Booth,  bought  out  the  interests  of  all 

the  heirs  of  said  England,  including  the  widow's  third, 

and  also  the  said  three-sevenths,  which  some  of  the  said 

heirs  had  sold  to  Wilson.     Repliant  further  says  that  the 

said  Hayes  well  knew  that  said  Wilson  had  no  valid  title 

to  said  three-sevenths,  or  any  other  portion  of  said  land. 

Repliant  therefore  again  prays  that  the  said  land  may  be 

sold  to  satisfy  the  debt  mentioned  in  his  said  bill,  and 

that  he  may  have  such  other  and  general  relief  as  the 

court  may  see  fit  to  grant. 

Several  depositions  were  taken  and  filed  in  the  cause  by 
the  parties,  and  on  the  20th  day  of  April,  1870  the  court 
made  and  entered  this  decree,  viz :  "  This  cause  came  on 
this*day  to  be  heard  upon  the  bill,  answer  of  Jacob  Lone- 
berger,  general  replication  thereto,  answer  of  William  M. 
Hayes,  special  replication  thereto,  exhibits  and  depositions; 
and  was  argued  by  counsel.  On  consideration  whereof  the 
court  is  of  opinion  that  the  defendant,  Jacob  Loneberger, 
had  not  good  title  to  three  undivided  sevenths  of  the 
tract  of  one  hundred  acres  of  land  formerly  owned  by 
James  England,  which  with  other  lands  was  conveyed  by 
him  to  said  William  M.  Hayes,  and  that  the  said  Hayes 
had  purchased  the  three-sevenths  from  William  P.  Wil- 
son at  the  price  of  $10.00  per  acre,  which  amounts 
to  the  sum  of  $428.57;  and  that  the  same  ought  to  be 
applied  as  a  credit  upon  the  obligation  of  said  Hayes  for 
$466,661  in  the  bill  mentioned  as  of  the  day  of  its  date 
and  that  nothing  is  therefore  due  thereon  to  the  com- 
plainant. And  the  court  is  further  of  opinion  that  the 
defendant,  Jacob  Loneberger,  assigned  the  said  obliga- 


Digitized  by 


Google 


182  ST7FBEME  OOUBT  OF  APPEAD3 

AngnS'Term.  **^°   ^^  $466.66§  to  the  Complainant  on  the  10th  day 
Harniison     ^^  September  1867,  for  the  sum  of   $400.00  received 

Lonebe^rfa<.from  the  complainant,  and  that  by  reason  thereof  he  is 
liable  only  to  the  complainant  for  the  said  sum  of  $400.00 
with  interest  as  aforesaid,  subject  to  a  credit  of  $47.25, 
received  from  defendant  William  M.  Hayes  on  the  10th 
day  of  August  1868;  therefore  it  is  adjudged,  ordered 
and  decreed  that  the  said  William  M.  Hayes  from  the 
payment  of  the  said  obligation  of  $466.66t  and  the  in- 
terest thereon  is  forever  discharged,  and  that  complain- 
ant pay  to  the  defendant  William  M.  Hayes  his  costs, 
by  him  about  his  defense  in  this  behalf  expended.  And 
it  is  further  adjudged,  ordered  and  decreed,  that  the 
defendant  Jacob  Loneberger  do  pay  to  the  complainant 
the  sum  of  $412.83,  being  the  aggregate  of  the  balance 
of  said  $400.00  and  its  interest,  subject  to  credit  afore- 
said, with  interest  on  said  aggregate  from  the  20th  day 
of  April  1870  until  paid,  together  with  his  costs  by  him 
about  the  prosecution  of  his  suit  in  this  behalf  expended, 
and  the  costs  hereinbefore  decreed  to  be  paid  by  com- 
plainant to  the  said  William  M.  Hayes. 

The  deed  from  Booth  deceased  to  Loneberger,  or  a 
copy  thereof,  is  not  filed  in  the  cause,  although  the  feet 
of  such  a  deed  having  been  made  is  referred  to  in  several 
parts  of  the  testimony  and  pleadings.  There  is  nothing 
in  the  record,  from  which  it  can  be  ascertained  at  what 
time  Loneberger  purchased  the  land  from  said  Booth,  or 
at  what  time  Loneberger  took  possession  of  the  same 
under  his  purchase  from  Booth.  It  seems  to  be  admitted 
in  the  answer  of  Loneberger,  that  said  Booth  obtained  or 
extinguished  during  his  life  the  equitable  title  of  Eng^ 
land^s  widow  and  four  of  the  heirs  of  said  England ; 
but  from  the  evidence  it  would  seem,  that  Loneberger 
obtained  a  deed  from  some  or  all  the  legal  heirs  of  Archi- 
bald England,  one  of  the  sons  of  James  England,  de- 
ceased, in  1868.  Defendant  Hayes  in  his  answer  seems 
to  aclmit,'that  Loneberger  had  the  title  to  four-sevenths 
of  the  one  hundred  acres,  sold  by  Booth  to  James  Eng- 
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land,  but  claims  that  there  are  three  undivided  sevenths  AngurtTemi. 
of  said  one  hundred  acres  that  never  belonged  to  Lone-  Harmiuon 
berger,  and  were  in  feet  owned  by  William  P.  Wilson,  LonebJgereCoi. 
That  said  three-sevenths  are  the  shares  of  Malinda  Able, 
Rebecca  Gower  and  Elizabeth  Roberts  and  their  hus- 
bands, and  these  three  shares  he  (Hayes)  alleges  were 
sold  and  conveyed  by  the  owners  thereof  to  said  William 
P.  Wilson.  He  (Hayes)  further  alleges  in  substance, 
that  Loneberger  failing  continually  to  clear  the  title  from 
the  claim  of  said  Wilson,  and  finding  that  Loneberger 
never  intended  to  do  it,  he  (Hayes)  purchased  the  said 
three-sevenths  of  said  land  from  said  Wilson  at  the  price  of 
said  1428.57,  or  JIO.OO  per  acre,  which  is  not  more  than  its 
fair  actual  average  value.  It  appears  that  there  is  a  part  of 
the  purchase  money,  which  Loneberger  contracted  to  pay 
Booth  for  said  land,  unpaid,  or  was  at  the  time  the  depo- 
sition of  said  Loneberger  was  taken,  which  is  filed  in 
the  cause ;  and  it  no  where  appears  that  it  has  since  been 
paid.  The  feir  inference  is  that  at  the  time  Loneberger^s 
deposition  was  taken,  that  it  was  then  in  litigation.  The 
deed  from  Booth  to  Loneberger,  if  made,  not  being  filed 
nor  a  copy  thereof,  it  cannot  be  ascertained  whether 
Booth  retained  a  lien  for  the  unpaid  purchase  money 
bat  it  is  probable  he  may  have  done  so.  There  is  no 
sufficient  evidence  in  the  cause  showing  the  conveyance 
of  the  said  three-sevenths  of  said  one  hundred  acres  of 
land  to  said  Wilson,  nor  is  there  any  writing  or  sufficient 
evidence  in  the  cause  to  establish  the  fact,  that  said  Wil- 
son ever  had  legal  or  equitable  title  to  said  three-sevenths. 
It  is  true  that  Loneberger  says  in  his  answer,  that  said 
Wilson  did  at  one  time  claim  or  profess  to  have  some 
sort  of  title  for  the  said  three-sevenths ;  but  he  denies 
that  said  Wilson  "  now  has,  or  at  any  time  within  the 
last  ten  or  twelve  years  had,  any  shadow  of  title  to  said 
one  hundred  acres  or  any  part  theieof;"  and  he  further 
alleges,  that  said  Booth,  being  all  the  time  the  owner  of 
the  legal  title,  bought  out  the  interests  of  all  of  said 
England's  heirs  except  those  claimed  by  said  Wilson, 
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Angiirrerm.  ^^^  afterwards  he  bought  all  the  interest  in  said  land 
Hanniaon     which  the  Said  Wilson  claimed.     As  before  stated,  it  does 

LoneiieS«rrfaz.»ot  sufficiently  appear  that  said  three-sevenths  of  said 
one  hundred  acres  of  land  was  ever  conveyed  to  said 
Wilson.  The  character  and  extent  of  said  Wilson^s 
claim  of  title  is  not  shown.  It  appears  that  he  claimed 
for  a  long  time  to  have  the  title  bond  or  bonds  of  Mrs. 
Able,  Gower  and  Roberts,  and  their  husbands,  for  said 
three-sevenths  of  said  one  hundred  acres  of  land.  If 
Wilson  had  only  the  title  bond  or  bonds  of  these  parties, 
he  may  not  have  even  an  equitable  claim  and  right  to 
demand  the  fee  simple  title  to  said  three-sevenths  of  said 
one  hundred  acres.  There  is  no  deed  or  copy  of  a  deed 
from  Wilson  to  said  Hayes  for  said  three-sevenths  of 
said  one  hundred  acres  of  land ;  nor  is  there  any  con- 
tract in  writing  of  any  description  appearing  in  the  cause 
between  said  Wilson  and  Hayes  for  the  sale  and  purchase 
of  said  land.  The  personal  representative  of  Isaac  Booth 
should  have  been  made  a  party  to  this  suit,  before  the 
same  was  heard  and  determined.  As  the  case  now  ap- 
pears, the  estate  of  said  Booth  is  interested  in  the  result 
of  this  suit,  and  the  personal  representative  of  Booth  is 
a  necessary  party  thereto,  to  the  end  that  full  and  com- 
plete justice  be  done  in  the  cause. 

While  the  character  or  extent  of  the  claim  of  said 
Wilson  to  said  three-sevenths  of  said  one  hundred  acres 
of  land  at  any  time  does  not  sufficiently  appear,  still  it 
docs  appear  in  the  cause  as  it  now  stands,  that  the  title  to 
said  three-sevenths  of  said  one  hundred  acres  of  land 
was  never  purchased  or  extinguished  by  said  Booth,  un- 
less he  purchased  the  same  from  said  Wilson,  and  upon 
that  question  the  evidence  is  conflicting.  Still  if  Booth 
did  purchase  from  Wilson,  the  evidence  fails  to  sliow 
sufficiently,  what  character  of  title  Wilson  had  to  said 
three-sevenths  and  the  extent  of  it.  If  he  (Wilson)  had 
only  a  title  bond  or  bonds  of  the  married  women  and 
their  husbands,  who  were  the  owners  of  said  three- 
sevenths,  it  is  probable  that  the  title  bonds  would  only 
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invest  him  with  an  equitable  interest  in  the  life  estate  of  Aogust'Term. 
the  husbands  in  said  three-sevenths  of  said  one  hundred  Harmiaon 
acres,  though  that  question  is  not  now  decided.  It  isLonebJgere<a/. 
manifest  that  this  cause  was  prematurely  heard  and  de- 
cided by  the  circuit  court,  and  that  the  final  decree  ren- 
dered in  the  cause  is  erroneous.  It  may  be,  there  should 
be  other  parties  made  to  the  cause,  but  that  we  cannot 
now  determine,  owing  to  the  state  of  the  cause  as  made 
by  the  record.  Other  parties  may  or  may  not  be  neces- 
sary— that  depends  upon  facts  not  sufficiently  disclosed 
by  the  record  at  present.  While  the  said  decree  is 
erroneous  and  must  be  reversed,  still  under  the  circum- 
stances it  is  manifest,  that  it  is  just  and  proper,  that  the 
cause  should  be  remanded  to  the  circuit  court  with  leave 
to  the  plaintiff  to  file  an  amended  bill,  making  the  per- 
sonal representative  of  Isaac  Booth,  deceased,  a  party 
defendant  in  the  cause,  and  such  other  persons  as  may  be 
proper  and  necessary  to  a  just  and  proper  decision  of  the 
cause,  and  with  leave  to  each  of  the  parties  to  take  and 
file  such  other  and  further  depositions  and  documentary 
evidence  in  the  cause,  as  may  be  necessary  and  proper 
to  a  rightful  and  just  determination  of  all  questions  therein 
arising,  according  to  the  rules  and  principles  of  equity. 
If  Isaac  Booth,  during  his  life,  made  to  Loneberger  a 
deed  for  said  land,  and  retained  a  lien  therein  on  the  land  for 
the  unpaid  purchase  money,  it  is  perhaps  proper  the 
assignee  or  assignees  of  such  purchase  money,  if  there  be 
such  assignee  or  assignees,  should  be  made  defendants 
in  the  cause. 

For  the  foregoing  reasons  the  decree  of  the  circuit 
court  of  the  county  of  Barbour,  rendered  in  this  cause, 
must  be  reversed,  with  costs  to  the  appellant  against  the 
appellee  Harmison  ;  and  this  cause  must  be  remanded 
to  the  circuit  court  of  the  county  of  Barbour,  with  leave 
to  the  plaintiff  to  file  an  amended  bill,  making  the  per- 
sonal representative  of  Isaac  Booth,  deceased,  and  such 
other  person,  or  persons,  as  are  necessary  and  proper  to 
a  rightful  decision  of  the  cause,  parties  thereto,  and  with 
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AugiurtTenn.  '^^ve  to  all  parties  to  the  cause,  to  take  and  file  such 
— Hamieon  Other  and  further  depositions  and  documentary  evidence 
umBbergetetoL  ^^  ^^^  causc,  as  may  be  necessary  and  proper  to  a  right- 
ful and  just  determination  of  all  questions  arising  in  the 
cause  according  to  the  principles  of  equity,  and  for  such 
other  and  further  proceedings  to  be  had  in  the  cause  in 
said  circuit  court,  as  may  be  in  accordance  with  the  prin- 
ciples and  rules  governing  courts  of  equity. 

Decbee  Revebsed  and  cause  remanded. 
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Sadlek^s  Adm'r  v.  Kennedy's  Adm'x.  U  JS 

(Absent,  Grbbn,  Pbbbident).  h        ib7 

65  762 

Decided  September  10,  1877. 

1.  A  legal  presumptioii  of  payment  of  a  bond,  given  for  the  pay-  Augurt  Term. 

ment  of  money,  does  not  arise  from  mere  lapse  of  time,  where 

the  bond  has  not  been  due  for  twenty  years,  before  commence- 
ment of  suit  for  the  recovery  of  the  sum  thereby  due  and 
payable.  If  a  shorter  period,  even  a  single  day  less  than 
twenty  years,  has  elapsed,  the  presumption  of  satisfaction  from 
mere  lapse  of  time  does  not  arise. 

2.  While  the  mere  lapse  of  twenty  years,  without  explanatory  ' 

circumstances,  affords  a  presumption  of  law  that  the  debt  is 
paid,  even  though  it  be  due  by  specialty,  still  payment  may 
be  inferred  by  the  jury  from  circumstances,  with  the  lapse  of 
a  shorter  period  of  time  than  twenty  years, 

3.  When  an  action  is  brought  on  a  bond,  if  twenty  years  elapse 

between  the  time  of  its  becoming  due  and  of  the  institution 
of  the  action,  the  defendant  may,  without  pleading  the  statute 
of  limitations,  rely  upon  presumption  of  payment ;  and  upon 
issue  joined  or  plea  of  payment,  payment  may  be  inferred  by 
the  jury  from  circumstances,  coupled  with  a  lapse  of  a 
shorter  period  than  twenty  years. 

4.  The  courts  decide,  if  evidence  is  pertinent  and  proper,  before  it 

is  submitted  to  a  jury ;  and  if  it  be  impertinent  or  too  remote 
from  the  question  involved  in  the  issue,  will  reject  it. 

5.  A  case  in  which  certain  specified  circumstances,  standing  alone 

and  unconnected  with  others,  were  properly  rejected  as  evi- 
dence.   (See  opinion  of  the  Court  filed  in  this  cause.) 

This  was  a  trnperaedeas  allowed  upon  the  petition  of 
the  defendant  below,  to  a  judgment  of  the  circuit  court 
of  the   county  of  Jefferson,  rendered  on  the   3d  day  of 
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AugiLYTerm.  November  1874,  in  an  action  at  law  then  pending  in 
Sadler's  adm'r  ^^^  court,  whcrcin  N.  S.  White,  administrator  of  Leon- 
Kenn^y'B     ^rd  Sadler,  was  plaintiff,  and  Mary  A.  Kennedy,  adminis- 
adm'x.       tratrix  of  Andrew  Kennedy,  was  defendant. 

The  Hon.  John  Blair  Hoge,  Judge  of  the  third  judi- 
cial circuit,  rendered  the  judgment  below. 

Haymond,  Judge,  who  delivered  the  opinion  of  the 
Court,  sufficiently  states  the  case. 

W.  H.  Travers,  for  plaintiff  in  error,  referred  to  the 
following  authorities : 

Perldiis^s  adm'r  v.  Hawhins's  adm'Xy  9  Gratt.  656 ;  Best 
on  Presumptions  137  (marginal)  ;  HutaonpUler'a  adm'r 
v.  Stover^ 8  adm'r,  12  Gratt.  588;  Hemdon'a  ex'r  v.  Bart- 
letVs  ex'r,  7  B.  Mon.;  Bander  v.  Snyder,  5  Barb.  72 ;  3 
Starkie  Ev.  1090,  1235;  Ang.ou  Lim.  §92  §94;  Best  on 
Presumption  188;  Hale  v.  Packs' ex' r,  10  W.  Va.  145; 
Ang.  on  Lim.  250 ;  Roseboom  v.  Billington^  17  Johns.  181  ; 
7  Wend.  408;  2  Rob.  Pr.,  (old)  114 ;  I  Rob.  Pr.,  461 ; 
Dahney's  ex'r  v.  Dabney's  adm'r,  2  Rob.  R.  624. 

White  &  TrapneU,  for  defendant  in  error : 

1st.  Doctrine  at  common  law  is,  that  payment  should  be 
presumed  ^yhen  twenty  years  had  elapsed  after  right  of 
action  accrued,  and  before  suit  brought,  and  no  demand 
proved,  or  good  cause'shown  for  so  long  forbearance.     1 
Rob.  Pr.  (new)  46,  and  cases  cited ;  7  Barb.  275. 

Evidence  to  strengthen  the  presumption  of  payment 
has  been  admitted  in  some  cases,  where  less  than  twenty 
years  had  elapsed,  but  only  where  the  presumption  was 
fortified  by  other  circumstances,  tending  themselves  to 
induce  the  belief  of  payment,  7  Bac.  Abr.  275,  note  (a) 
to  Am.  ed.,  1860;  Perkins  v.  Hawkins,  9  Gratt.  656; 
Bander  v.  Snyder,  5  Barb.  63 ;  contra  Hemdon  v.  Bart- 
lett,  7  Mon.  (Ky.)  454 ;  PUzer  v.  Bums,  7  W.  Va.  63. 

2d.  The  rule  at  common  law,  only  a  presumption  of 
payment  after  the  lapse  of  time  without  explanatory  cir- 
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cumstances,  2  Green.   Ev.  §528 ;  and  this  presumption  AujcusfTerm. 
might  be  repelled  in  a  variety  of  ways,  e.  g.,  verbal  sadier's  adm'r 
acknowledgment ;  proof  of  debtor's  inability  to  pay  ;  pos-    KenJ^y's 
session  of  ample  means  by  creditor,  or  circumstances  ex-  ™*" 

plaining  why  an  earlier  demand  was  not  made,  &c.  1 
Rob.  Pr.  (new)  462.  2  Parsons  on  Con.  341.  Statute 
of  limitations  makes  lapse  of  time  alone  a  perfect  defense, 
thus  relieving  the  courts,  as  far  as  possible,  from  the 
exercise  of  any  discretion  in  the  matter.  Hence  courts 
are  not  at  liberty  to  presume  payment  from  lapse  of  time 
in  any  period  less  than  that  fixed  by  the  statute.  Graf- 
ton Bank  V.  Doe^  19  Ver.  463;  Thomas  v.  Hurmicuth,  54 
(Ga.)  337 ;  4  Rich.  (S.  C.)  Law  R.  203;  Spmill  v.  Dav- 
enport, 5  Ired.  663;  Ang.  on  Lim.  §94. 

3d.  The  period  during  the  war  should  not  be  consid- 
ered as  part  of  the  time,  the  lapse  of  which  gives  rise  to 
the  presumption.  DunlapA  Co.  v.  Ball,  2  Cranch.  180  > 
1  Rob.  Prac.  (new)  461 ;  Rose's  adm'r  v.  Jones,  22  Wal. 
576;  PUzer  v.  Bums,  7  W.  Va.  63;  Hale  v.  Pack's 
ex'r,  10  W.  Va. 

4th.  The  endorsements  of  payments  on  the  bond  made 
while  obligation  in  full  force,  are  sufficient  to  repel  the 
presumption  of  payment;  and  hence  only  the  time  elaps- 
ed since  the  date  of  the  last  payment  may  be  considered^ 
.  7  Bac.  Abr.,  Am.  ed.  of  1860,  275;  note  (a)  ibid,  276; 
Bander  v.  Snyder,  5  Barb.  63;  Ang.  on  Lim.,  §241,  242. 

Haymond,  Judge,  delivered tiie  opinion  of  the  Court: 

This  is  an  action  of  debt,  brought  by  N.  S.  White,  ad- 
ministrator of  Leonard  Sadler,  deceased,  (plaintiff) 
against  Mary  A.  Kennedy,  administratrix  of  Andrew 
Kennedy,  deceased,  in  the  circuit  court  of  Jefferson 
county.  The  action  seems  to  have  been  commenced  on 
the  23d  of  June  1868,  and  is  brought  to  recover  the  sum 
of  $1,052.85  with  interest  from  the  17th  day  of  Decem- 
ber 1849,  the  amount  of  a  single  bill  made  by  said 
Andrew  Kennedy  and  Phillip  P.  Dandridge  in  the  life- 
time of  the  said  Andrew  Kennedy,  dated  the  said  17th 
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Augtu/rerm.  ^^7  ^^  December  1849,  to  said  Leonard  Sadler,  payable 
Sadler's  adm'r  twelve  months  after  date  with  interest  from  date.  The 
Kennedy's  single  bill  isjointand  aeveral.  The  defendant  Mary  A. 
adm'x,  Kennedy  having  died  on  the  10th  day  of  April  1874,  by 
consent  of  parties  the  cause  was  revived  against  An- 
thony Kennedy,  administrator  de  bonis  non  of  said  An- 
drew Kennedy,  deceased.  Afterwards,  on  the  2d  day  of 
November  1874,  the  parties  appeared  in  court,  and  the 
defendant  pleaded  payment  and  the  plaintiff  replied  gen- 
erally, and  issue  was  joined  and  thereupon  a  jury  was 
sworn  to  try  the  issue  joined.  The  jury  found  for  the 
plaintiff,  J2,037.35  with  interest  from  the  day  they  ren- 
dered their  verdict,  which  was  on  the  3d  day  of  Novem- 
ber 1874.  The  court  at  the  last  named  date  rendered 
judgment  upon  the  verdict  of  the  jury  for  the  amount 
thereof  with  interest  as  aforesaid,  and  the  plaintiff's 
costs  of  suit,  to  be  paid  out  of  the  personal  estate  of  the 
defendant,  in,  or  which  shall  come  to,  the  hands  of  the 
defendant.  On  the  trial  of  the  cause  the  defendant,  ex- 
cepted to  an  opinion  of  the  court,  and  his  bill  of  excep- 
tions to  such  opinion  was  duly  signed,  sealed  and  enrolled 
and  made  a  part  of  the  record.  By  the  bill  of  exceptions 
it  appears, "  that  the  plaintiff  gives  in  evidence  "  the  bond 
sued  on  in  this  case  in  these  words  and  figures : 

$1,052.85. 

Twelve  months  after  date,  we  or  either  of  us,  bind  our- 
selves, our  heirs,  &c.,  to  pay  to  Ijeonard  Sadler,  his  heirs, 
assigns,  executors  or  administrators,  one  thousand  and 
fifty-two  dollars  and  eighty-five  cents  ($1,052.85)  for 
value  received,  with  interest  from  date. 

Witness  our  hands  and  seals  this  17th  day  of  Decem- 
ber 1849. 

Phillip  Dandridge,    [Seal.] 
Andrew  Kennedy,       [Seal.] 

And  the  endorsements  thereon  in  these  words  and 
figures:  "By  cash  on  the  within  bond,  $105.28,  this 
17th  day  of  August  1851.    Joseph  M.  Cromwell,  for 
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Jane  E.  Cromwell.^^  "Interest  paid  to  17th  of  August  Augiit^erm. 
1853;''  "interest  paid  to  the  17th  of  August  1854;''  .sadier*. adm'r 
"interest  paid  to  28th  of  March  1859;"  and  then  closed  Kennky'i 
his  evidence. 

And  thereupon  the  defendant^  with  the  view  of 
strengthening  the  presumption  of  payment  from  lapse 
of  time^  as  stated  in  the  bill  of  exceptions^  "  introduced 
a  witness  to  prove  that  since  said  bond  became  due  on 
December  17,  1850,  Andrew  Kennedy,  the  obligor  in  the 
bond  up  to  the  time  of  his  death,  lived  within  a  mile  of 
Leonard  Sadler  in  this  county;  that  he  had  a  large 
estate,  his  personalty  alone  being  worth  $20,000.00,  and 
that  he  paid  his  debts  always  promptly;  that  no  demand 
had  been  made  for  the  payment  of  the  money  represented 
by  said  bond,  till  the  institution  of  this  suit;  and  other 
circumstances  tending  to  raise  or  strengthen  the  presump- 
tion of  payment  from  lapse  of  time."  But  the  court,  on 
motion  of  the  plaintiff's  counsel,  excluded  said  testi- 
mony, ruling  that  such  testimony  was  inadmissible. 

I  do  not  understand  from  the  bill  of  exceptions,  that 
the  defendant  introduced  a  witness,  who  stated  upon  oath 
the  matters  set  forth  in  said  bill  of  exceptions,  and  that 
the  court  excluded  his  evidence ;  but  that  the  defendant 
introduced  a  witness,  with  the  view  or  expectation  of 
proving  by  him  the  facts  stated  in  said  bill  of  exceptions, 
and  "  other  circumstances  "  tending  to  raise  or  strengthen 
the  presumption  of  payment  from  lapse  of  time,  without 
stating  to  the  court,  what  these  "  other  circumstances " 
were ;  and  that  the  defendant  objected  to  the  introduction 
of  the  evidence.  I  do  not  understand  from  legal  au- 
thority that  a  legal  presumption  of  payment  arises  or  is  au- 
thorized in  case  of  a  bond  by  reason  of  mere  lapse  of  time 
where  the  bond  has  not  been  due  for  at  least  twenty  years 
before  the  commencement  of  the  action  in  which  its  recov- 
ery is  sought.  A  learned  writer  has  said  that  presumptions 
are  of  two  kinds,  hgal  and  artificial^  and  natural.  "The 
former  derive  from  the  law  a  technical  or  artificial  opera- 
tioa  and  effect,  beyond  their  natural  tendency  to  produce 
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Augus^t'renn.  ^^lief-  The  latter  acts  merely  by  virtue  of  their  own 
Sadler's  adm'r  natural  efficacy.  3  Stark.  Ev.  1285.  The  writer  then 
Kennwiy'a  iHustrates  bv  the  case  of  a  bond,  which  has  been  suffered 
°^^'  to  stand  for  twenty  years,  or  upwards  without  payment 
of  interest,  or  other  acknowledgment  of  its  existence. 
In  such  a  case  satisfaction  of  the  bond  is  a  legal  pre- 
sumption. But  if  a  shorter  period,  even  a  single  day 
less  than  twenty  years  has  elapsed,  the  presumption  of 
satisfaction  from  mere  lapse  of  time  does  not  arise, 
though  in  the  latter  case  it  may  be  inferred,  where  other 
circumstances  render  it  probable.  HutsonpiUei^'a  admW 
V.  Stover^ 8  admW,  12th  Gratt.  588.  It  is  to  be  observed 
however,  that  the  lapse  of  twenty  years  is  not  in  itself 
a  legal  bar,  but  only  a  circumstance,  on  which  the  pre- 
sumption is  founded.  The  plaintiff  may  not  only  repel 
the  presumption,  by  proving  an  acknowledgment  of  the 
debt  within  the  twenty  years,  or  a  demand  of  the  same  by 
him  within  that  time,  but  he  may  repel  it  by  circum- 
stances, explaining  satisfectorily  why  a  demand  of  the 
same  has  not  sooner  been  made.  The  presumption  is 
unlike  a  statutory  bar  in  another  respect ;  when  the 
statute  begins  to  run,  it  will  continue  ordinarily,  not- 
withstanding a  subsequent  disability  occurs.  But  when 
the  question  is,  whether  a  debt  shall  be  presumed  to  be 
paid,  and  it  appears  that  for  a  portion  of  the  time,  the 
plaintiff  was  disabled  to  sue,  that  portion  of  the  time 
will  be  deducted.  Oswald  v.  Leigh,  1  T.  K.  370 ;  Bailey 
V.  Jackson,  16  Johns.  R.  210;  Jackson  v.  Pierce,  10th 
Johns.R.  414 ;  Perkins's,  adm'r  v.  Hawkins,  adm'r,  9th 
Gratt.  656;  1  Robinson's  Pr.  (new)  161,  ch.  85.  But 
while  the  mere  lapse  of  twenty-one  years,  without  ex- 
planatory circumstances  affords  a  presumption  of  law 
that  the  debt  is  paid,  even  though  it  be  done  by  specialty, 
still  payment  may  be  inferred  by  the  jury  from  circum- 
stances, coupled  with  the  lapse  of  a  shorter  period  of  time 
than  twenty  years.  Perkinses  adm'r  v.  Hawkins's  adm^r 
9th  Grat.  656  ;  Best  on  Presumptions,  §137  ;  Bander  v. 
Snyder,  5  Barb.  (N.  Y.)  632  ;  Greenleaf  on  Ev.  §528;  7 
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S.  &  R.  410;  PUzer  adm'r  v.  Bums,  7th  W.  Va.  ^^^^^^^^^ 
63.  When  an  action  is  brought  on  a  bond  if  twenty  sadier's  adm'7 
years  elapse  between  the  time  of  its  becoming  due  Kennedy's 
and  of  the  institution  of  the  action,  the  defendant  ^^'^ 
may  (without  pleading  the  statute  of  limitations)  rely 
upon  presumption  of  payment,  and  upon  issue  joined 
on  plea  of  payment,  payment  may  be  inferred  by  the 
jury,  from  circumstances  coupled  with  the  lapse  of  a 
shorter  period  than  twenty  years.  Perkins's  adm'r  v. 
Hawkinses  admW,  9  Gratt.  656 ;  Wdls  v.  Washington's 
admWy  6  Munf.  532 ;  Tomlinsiyii's  admW  v.  Hmo's  adm'r, 
6ilm.  8  ;  Hunt  v.  Bridgham,  Ac,  2  Pick.  581 ;  Jackson  v. 
Pierce,  10  Johns.  414;  Telghman  v.  Freiher,  9  Watts 
442.  An  endorsement  on  a  bond  for  payment  on  ac- 
coant  of  the  principal  or  interest,  written  by  the  obligee, 
without  the  privity  of  the  debtor,  will  not  be  sufficient 
evidence  of  an  acknowledgment,  that  the  bond  was  then 
due,  80  as  to  repel  the  presumption  of  payment,  unless  it  be 
proved  by  other  evidence  than  the  endorsement  itself, 
that  the  same  was  written  at  a  time,  when  its  operation 
was  against  the  interest  of  the  party  making  it ;  that  is 
to  say  before  the  presumption  of  payment  attached. 
Boseboom  v.  BiUington,  17  Johns.  182;  Rose  v.  Bryant 
2  Camp.  321;  Dabney's  ex'ors  v.  Dabney's  admW,  2 
Bob.  (Va.)  R.  622.  In  the  last  named  case  it  was 
held,  that  an  endorsement  of  a  credit  on  a  bond 
made  by  the  obligee,  within  the  period  that  raises  the 
legal  presumption  of  payment,  is  evidence  for  him,  for  the 
purpose  of  repelling  that  presumption.  In  that  case  the 
endoi^ements  on  the  bond  were  proven  to  have  been 
made  by  the  obligee;  but  there  was  no  evidence  tending 
to  show  that  the  payments  were  actually  made,  other 
than  the  endorsements,  nor  at  what  time  the  endorse- 
ments were  in  fact  made  by  the  obligee ;  but  the  evidence 
showed,  that  the  obligee  in  feet  died  about  thirteen  years 
after  the  time  the  bond  was  due.  In  the  case  at  bar  the 
bond  sued  on  was  due  on  the  17th  day  of  December 
1850  and,  the  suit  being  brought  the  23d  of  June  1868, 


Digitized  by 


Google 


194  SUPREME  COURT  OF  APPEALS 

AugusyTerm.  ^bout  Seventeen  years  and  six  months  had  elapsed  be- 
sadier's  adm'r  tween  the  time  the  bond  was  due,  and  the  commencement 
Kennedy',  of  the  suit.  But  Judge  Moncure  in  the  case  of  Perkins's 
**^°^'^'  adm'r  v.  Hawkins's  adm'r,  9  Gratt.  656,  in  delivering  the 
opinion  of  the  court,  says  :  "  But  payment  may  be  in- 
ferred by  the  jury  from  circumstances,  coupled  with  the 
lapse  of  a  shorter  period  than  twenty  years.  *  ^  And 
therefore  on  the  trial  of  an  issue,  made  upon  the  plea  of 
payment,  evidence  tending  to  show,  on  the  one  hand  that 
the  creditor  was  in  want  of  money,  and  on  the  other 
that  the  debtor  had  the  means  of  payment,  when  the 
debt  become  due  and  afterwards,  is  admissible  evi- 
dence, to  be  weighed  by  the  jury  with  the  other  evidence 
in  the  case.  Accordingly  evidence  was  given  without  ob- 
jection in  this  case,  tending  to  show,  that  John  Perkins 
was  doing  an  extensive  business  requiring  all  his  means^ 
and  needed  all  the  money  he  could  get  to  carry  it  on  ;  and 
that  Hawkins  "  was  a  man  of  considerable  property,  small 
family,  (one  child  only,)  industrious  and  economical,  made 
large  crops,  (from  one  to  two  thousand  bushels  of  wheat), 
and  could  have  paid  a  debt  of  $1,000.00  or  $2,000.00  in  a 
year.  The  deed  in  question  tended  to  show,  not  only 
that  Hawkins  had  ample  means  to  pay  the  debt  after  it 
became  due,  and  before  the  first  suit  was  brought,  but  that 
during  that  period  $3,205.00  of  his  money,  a  sum  greatly 
exceeding  the  amount  of  the  debt,  was  actually  in  the 
hands  of  Benjamin  Perkins,  one  of  the  administrators  of 
John,  from  which  and  the  other  circumstances  of  the 
case  the  jury  might  have  inferred,  that  the  debt  was  either 
paid  out  of  that  money,  or  was  not  because  it  had  been 
previously  paid.''  In  this  case  more  than  thirty-one 
years  elapsed  after  the  debt  became  due  and  before  the 
institution  of  the  suit,  which  was  taken  to  the  court  of 
Appeals  of  Virginia.  But  two  other  suits  had  been 
previously  brought,  between  the  time  the  bond  in  suit 
became  due,  and  the  commencement  of  the  last  suit,  in 
each  of  which,  after  they  had  pended  for  a  considerable 
time,  non-suits  were  suffered  in  court  by  the  plaintiff  for 
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some  caase  not  explained,  and  it  was  claimed  by  the  AugiS'Tenn. 
plaintiff  that  the  prosecution  of  the  first  and  second  sadier's  adm'r 
suits  were  sufficient  explanatory  circumstances,  to  repel  Kenn^y'i 
the  legal  presumption  of  payment.  At  the  commence- 
ment of  the  action  at  bar,  twenty  years  had  not  elapsed 
between  the  commencement  of  the  action  and  the  time 
the  debt  become  due,  and  therefore,  as  we  have  seen,  the 
legal  presumption  of  payment  from  mere  lapse  of  time 
does  not  arise.  It  will  be  observed  that  the  defendant, 
in  offering  to  prove  the  circumstances  stated  in  his  bill 
of  exceptions,  sought  to  rely  for  his  defense  upon  circum- 
stances not  as  distinct  and  substantive  evidence,  but 
merely  to  eke  out  a  lapse  of  time  inadequate  in  itself  to 
raise  the  presumption  of  payment ;  the  whole  to  consti- 
tute a  substitute  for  the  complete  legal  presumption  pre- 
sented by  the  lapse  of  twenty  years.  At  the  trial  before 
the  jury  it  appears,  as  we  have  seen,  that  not  only  the 
bond  in  suit,  but  also  the  endorsements  thereon,  which  are 
credits,  the  last  of  which  is  for  interest  on  the  debt 
up  to  the  28th  day  of  March  1859,  less  than  ten 
years  before  the  commencement  of  this  action,  were 
given  in  evidence  to  the  jury,  and  the  defendant  made  no 
objection  to  the  giving  in  evidence  to  the  jury  of  said 
endorsed  credits  of  any  description,  but  sufiered  and  per- 
mitted them  to  go  in  evidence  in  the  cause  before  the 
jury  without  objections.  The  defendant  must  therefore 
be  considered  in  this  court,  to  have  waived  objections 
thereto,  which  he  might  have  made  in  the  court  below. 
At  the  time  the  defendant  offered  the  evidence  rejected 
by  the  court,  all  the  plaintiff's  evidence  was  before  the 
jury,  including  said  endorsed  credits.  Each  credit  en- 
dorsed is  dated,  as  well  also  is  the  amount  of  each  credit 
stated  with  sufficient  certainty.  In  this  state  of  the  case 
the  defendant  offered  to  give  evidence  to  the  jury  of  the 
circumstances,  stated  in  his  bill  of  exceptions.  The 
courts  now  very  properly  decide,  how  far  the  evidence 
is  pertinent  and  proper,  before  it  is  submitted  to  a  jury; 
and  if  it  be  inconclusive  and  impertinent,  it  is  rejected, 
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Angxit'renn.  ^^^^  ^*  might  produce  an  improper  bias  in  the  minds  of 
Sadler's  admT  ^^®  J^^J*  Opinion  of  the  court  in  Bmeboomi  v.  Billing' 
Kennidy's  ^'^^y  17  Johns.  R.  187.  It  wiU  be  readily  seen,  that 
^'  the  circumstances  stated  in  the  defendant's  bill  of  excep- 
tions, which  he  offered  to  prove  by  a  witness,  are  not  the 
same,  or  equivalent  thereto,  as  those  proven  in  the  case 
in  9  Gratt.;  and  the  circumstances  and  condition  of  the 
case  in  9  Gratt.,  under  which  the  circumstances  there 
stated  were  allowed  to  go  in  evidence,  to  be  considered 
with  the  other  evidence  in  the  cause,  were  and  are  mate- 
rially different  from  the  circumstances  and  condition  of 
the  case  at  bar,  when  the  defendant  offered  the  rejected 
evidence.  The  circumstances,  specified  in  the  bill  of 
exceptions,  are  in  their  nature  collateral  to  the  issue  in 
the  cause,  standing  alone,  unconnected  with  other  cir- 
cumstances or  facts  more  conclusive  or  pertinent,  and 
are  too  remote  from  the  issue  to  be  received  as  evidence, 
in  the  absence  of  other  circumstances  or  facts,  which 
together  with  them  might,  in  connection  with  the  time 
elapsed  at  the  commencement  of  the  suit,  reasonably 
justify  the  inference  or  presumption  of  the  payment  of 
the  debt  demanded.  The  circumstances  specified  in  the 
bill  of  exceptions  are,  in  and  of  themselves,  so  remote 
from  the  matters  involved  in  the  issue,  that  standing 
alone  or  connected  with  the^time  elapsed  in  this  case,  in 
the  condition  the  case  is  before  us,  they  ought  not  to 
have  been  admitted  as  evidence  in  the  court  below.  See 
opinion  of  the  Court  in  Hunter  v.  Snyder's  eoc'or,  injra, 
decided  at  this  term  of  this  Court. 

If  the  defendant  meant  to  introduce  evidence,  to  prove 
other  circumstances,  tending  "  to  raise  or  strengthen  the 
presumption  of  payment,  from  lapse  of  time,  in  connec- 
tion with  those  specified,  or  offered  to  do  so,  those  other 
circumstances  should  have  been  specified,  and  stated  in 
the  bill  of  exceptions,  so  that  this  Court  could  see  what 
these  circumstances  were,  and  thereby  be  enabled  to 
judge  correctly,  whether  those  other  circumstances  were 
relevant  and  in  connection  with  the  circumstances  specified 
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in  the  bill  of  exceptions,  and  should  have  been  permitted  to  Augiwt' Term. 
go  to  the  jury,  or  whether  the  whole  or  any  part  thereof  sadier's  adm'r 
should  have  been  allowed  to  be  proven  before  the  jury.       Kennedy's 

The  "  other  circumstances, "  not  specified  in  the  bill  ^°^'^' 
of  exceptions,  not  being  stated,  this  Court  is  not  authorized 
to  declare  that  the  court  erred  in  rejecting  them ;  nor 
can  this  Court  determine,  that  said  other  circumstances, 
not  specified,  were  such  as  to  have  authorized  the  admis- 
sion of  evidence,  proving  or  tending  to  prove  the  cir- 
cumstances specified  in  the  bill  of  exceptions. 

For  the  foregoing  reasons  it  seems  to  me,  that  this 
Court  is  not  authorized,  from  anything  disclosed  by  the 
record,  to  determine  that  the  circuit  court  erred  in  its 
judgment,  rendered  in  this  cause  upon  the  verdict  of  the 
jury,  on  the  3d  day  of  November  1874.  Said  judgment 
must  therefore  be  a£Srmed,  and  the  defendant  in  error 
recover  against  the  plaintiff  in  error,  his  costs  and 
damages  according  to  law,  to  be  levied  of  the  assets  un- 
administered,  which  have,  or  may  come  into  the  hands  of 
the  plaintiff  in  error,  to  be  administered,  as  administrator 
de  bonis  non  of  Andrew  Kennedy,  deceased. 

Judgment  Affirmed. 
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Hunter  v,  Snyder's  Ex'r. 

(Absent,  Green,  P&esident). 

Decided  September  10, 1877. 

1877.        H.  brought  an  action  of  debt  in  the  circuit  court  of  Jefferson 
AngugtTerm.  county,  against  N.  T.  S.  executor  of  J.  S.  deceased,  on  the 

31st  day  of  August  1874,  to  recover  $1,000.00,  due  by  note 
dated  Slst  day  of  August  1869,  and  payable  at  the  date  there- 
of, made  by  N.  T.  S's.  testator,  atthe  date  aforesaid  and  during' 
his  life  to  H.  On  the  7th  day  of  September  1874,  at  rules 
in  the  clerk's  office  H.  filed  his  declaration ;  and  a  conditional 
judgment  was  taken  against  N.  T.  S.  At  the  October  rules 
thereafter  the  conditional  judgment  was  confirmed  in  the 
clerk's  office.  Afterwards  at  a  term  of  said  court,  and  on  the 
12th  day  of  November  1874,  the  parties  by  their  attorneys  ap- 
peared in  court,  N.  T.  S.,  defendant,  without  objection 
from  the  plaintiff,  filed  a  plea  of  non  est  factum;  and  the  plain- 
tiff joined  issue  thereon  ;  and  by  consent  of  parties  the  cause 
was  continued  until  the  next  term.  The  plea  of  non  est  factum 
filed  is  in  the  usual  form,  and  is  verified  by  the  affidavit 
of  the  defendant.  On  the  3d  day  of  April  1875,  the  plea  of 
non  est  factum  theretofore  pleaded  by  the  defendant  was,  on 
his  motion,  withdrawn ;  and  the  defendant  filed  a  plea  of  nil 
debit  J  without  objection  from  the  plaintiff;  and  the  plaintiff  re" 
plied  generally  thereto ;  and  issue  was  thereon  joined.  The 
defendant  filed  with  his  last  named  plea  his  affidavit  to  the 
effect, "  ths^t  to  the  best  of  his  knowledge  and  belief  John 
Snyder  never  made  and  executed  the  note  sued  on  in  this 
cause, as  charged  in  the  declaration."  On  the  10th  day  of 
November  1875,  on  motion  of  the  defendant,  the  cause  waa 
continued  by  the  court  until  the  next  term  thereof.  And  after- 
wards, on  the  12th  day  of  April  1876,  the  parties  appeared  be- 
fore the  court,  and  without  objection  from  the  plaintiff  or  de 
fendant,  a  jury  was  elected,  tried  and  sworn  the  truth  to  speak 
upon  the  issue  joined ;  and  afterwards,  on  the  17th  day  of 
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April  1876,  the  jury  found  for  the  plaintiff  11,217.50 ;  and  on  j^^J^^^^^ 

the  27th  day  of  April  1876,  the  court  rendered  judgment  for- ^ 

the  plaintiff  upon  the  verdict  of  the  jury  for  the  amount  there-  .  ^^^**' 
of,  with  interest  from  the  17th  day  of  April  1876,  and  the  costs  Snyder's  ex'r. 
of  buit,  to  be  paid  out  of  the  personal  estate  of  the  testator, 
Ac.  The  term  of  the  circuit  court,  at  which  the  defendant 
filed  the  said  plea  of  non  est  factum^  commenced  on  the  20th 
day  of  October  1874  ;  and  the  15th  day  of  the  term  was  the 
5th  of  November  thereafter ;  and  that  plea  was  therefore 
filed  seven  days  after  the  15th  day  of  said  term  of  court.  The 
plea  of  nil  debit  was  not  filed  until  the  next  regular  term.  The 
plaintiff  did  not  file  the  affidavit,  required  and  prescribed  by 
the  46th  section,  of  chapter  125,  of  the  Code,  on  the  15th  day 
of  the  term,  or  at  any  time  afterwards.  It  was  assigned  as 
error  in  the  final  judgment,  rendered  by  the  court  upon  the 
verdict  of  the  jury  before  the  appellate  court,  that  all  the 
proceedings  in  court  in  the  cause,  after  said  15th  day  of 
said  term,  were  coram  non  judice ;  that  the  action  was  debt 
upon  a  promissory  note,  and  the  defendant  made  no  appear- 
ance in  the  cause,  until  several  days  after  the  said  15th  day  of 
the  term,  when  the  office  judgment  became  final  under  the  46th 
section  of  said  chapter  125  of  the  Code  of  this  State ;  neither 
of  the  orders,  showing  the  filing  of  said  pleas  by  the  defend- 
ant, states  that  the  common  order  was  set  aside.    Held  : 

I.  That  there  is  no  error  in  the  final  judgment,  rendered  by 

the  court  in  the  cause  by  which  the  defendant  is  prejudiced, 
or  of  which  he  can  be  heard  to  complain  in  the  appellate 
court 

II.  That  the  46th  section,  of  said  chapter  125,  of  the  Code  of 
this  State,  is  materially  different  from* the  44th  section,  of 
chapter  171  of  the  Code  of  Virginia  of  1860,  and  that  the 
decision  of  the  Supreme  Court  of  Appeals,  in  the  case  of 
Enderz  ea^r  v.  Burch,  15  Gratt.  64,  and  of  this  Court  rendered 
in  the  case  of  LazzeU  v.  Maple,  1  W.  Va.  43 ;  and  also 
Alderson  v.  Gwinn,  3  W.  Va.  231,  under  and  in  construc- 
tion of  said  44th  section,  of  chapter  171  of  the  Code  of  Vir- 
ginia, do  not  apply  to  the  said  46th  section,  of  said  chap- 
ter 125,  of  this  State,  by  reason  of  the  material  difference 
in  the  provisions  of  said  46th  section,  of  said  chapter  125,  and 
said  44th  section,  of  said  chapter  171  of  said  Code  of  I860- 

UL  Forty-sixth  section,  of  said  chapter  125,  construed  so  far  as 
considered  in  this  case.  See  opinion  of  the  Court  filed  in 
this  case. 

rV.  By  defendant's  first  bill  of  exceptions  it  appears,  that  upon 
the  trial  of  the  case,  the  plaintiff  introduced  as  evidence 
a  note,  alleged  to  have  been  executed  by  the  defendant's 
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AugtinPenn.  testator,  which  with  the  endorsements  thereon  is  in  these 

'-  words  and  figures,  to-wit : 

^  "Borrowed  and  received  of  J.  H.  L.  Hunter  $1,000.00, 

Snyder»iex'r.  ^th  interest  from  date,  for  value  received,  and  payable 

on  demand. 

"Given  under  my  hand  and  seal  this  31st  day  of  August 
1869. 

John  Snydek." 
Endoksembnt— "By  interest  paid  up  to  1st  of  Septem- 
ber 1872,  $180.00  J.  H.  L.  Hunter." 

"(Paper  shown  to  witness,  Dr.  Wm.  Hunter,  and  referred 
to  by  him  in  answer  tx)  ninth  question  in-chief. 

Cleon  Moore,  N,  P. 
"May  6,  1875.") 

And  that  the  plaintiff  thereupon  announced,  that  he 
rested  his  case ;  then  before  defendant  had  introduced  any 
evidence,  the  plaintiff  by  his  counsel  moved  the  court  to 
require  the  defendant  to  amend  his  plea.  That  during 
the  pendency  of  this  motion,  the  defendant  by  his  counsel 
demurred  to  the  plaintiff 's  evidence  Oven  introduced,  and 
afiked  the  court  to  require  the  plaintiff  to  join  in  said 
demurrer;  whereupon  the  plaintiff's  motion  to  require 
the  defendant  to  amend  his  plea  was  denied  by  the  court; 
and  then  the  plaintiff  by  his  counsel  asked  leave  to  intro- 
duce further  evidence  in  support  of  his  case  upon  the 
issue  joined  ;  but  the  court  refused  to  require  the  plaintiff 
to  join  issue  in  defendant's  demurrer  to  the  evidence,  and 
permitted  the  plaintiff  to  introduce  further  testimony  in 
support  of  his  case ;  to  which  rulings  of  the  court  the  de- 
fendant excepted.  Held  : 
The  court  did  not  err  in  its  said  rulings. 

V.  By  defendant's  bill  of  exceptions  No.  2,  it  appears,  that 
on  the  trial  of  the  issue  in  the  case,  the  defendant  in  order 
to  sustain  his  plea,  offered  to  prove  by  witness,  Hendricks, 
that  the  plaintiff,  at  a  date  subsequent  to  the  date  of  the 
note  in  controversy,  to-wit :  in  the  year  1870,  and  since, 
had  purchased  large  quantities  of  wheat  from  the  defend- 
ant's testator,  and  had  made  payment  of  moneys  to  him, 
the  said  witness,  as  agent  of  the  said  testator;  and  at  the 
time  of  such  payments,  no  allusion  was  made  by  the  plain- 
tiff, or  the  said  witness  to  the  subject  of  indebtedness,  and 
the  plaintiff  made  no  claim  of  any  indebtedness  of  said  tes- 
tator to  plaintiff;  to  the  introduction  of  which  evidence 
the  plaintiff  objected,  and  the  court  sustained  the  objec- 
tion.   Held  : 

For  reasons  stated  in  the  opinion  of  this  Court  filed  in  this 
cause  that  there  is  no  error  in  said  last  named  ruling. 
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This  was  a  auperaedeas,  allowed  upon  the  petition  of  AuguTTem. 
the  defendant  below,  to  a  judgment  of  the  circuit  court       Hunter 
of  Jefterson  county,  rendered  on  the  27th  day  of  April  snydJ's  ex'r. 
1876,  in  an  action  of  debt  then  pending  in  said  court,  in 
which  J.  H.  L.  Hunter   was  plaintiff,  and  Nelson  T. 
Snyder,  executor  of  John  Snyder  deceased,  was  defend- 
ant. 

Hatmond,  Jui>qe,  who  delivered  the  opinion  of  the 
Court,  gives  a  sufficient  statement  of  the  case. 

Hon.   John  Blair  Hoge,  Judge  of  the  third  judicial 
circuit,  rendered  the  judgment  below. 

Baylor  &  Wilson,  for  defendant  below  and  plaintiff  in 
error: 

All  the  proceedings  in  court  were  coram  nonjudice,  and 
void:  Enders,  ex'r  v.  Burch,  15  Gratt.  64 ;  3  W.  Va.  23. 
But  if  these  proceedings  are  to  be  considered,  the  court 
erred  in  refusing  to  allow  the  demurrer  to  evidence  and 
in  not  compelling  the  plaintiff  to  join  therein  :  Tidd^s 
Pr.  866;  Taliafero  v.  Gatewood,  6  Munf.  320;  Trout  v. 
Va.  &  T.  R.  B.  Co.,  23  Gratt.  619 ;  see  also  2  Call  248  ; 
2  Rand.  353  ;  6  Leigh  82.  There  was  error  in  exclud- 
ing testimony  of  witness  Hendricks;  1  Starkie  Ev.  78. 

Lucas  &  Bechcithy  for  plaintiff  below  and  defendant 
in  error,  referred  to  the  following  authorities : 

Alderson  v.  Gwinn,  3  W.  Va.  229;  Code  W.  Va. 
606,  §6 ;  Code  Va.  1860,  714,  §44 ;  Enders'  ex'r  v 
Burch  15  Gratt.  64 ;  Brovm  v.  Johnson,  13  Gratt.  644 
Taliafero  v.  Gatewood,  6  Munf.  320;  Fairfax  v.  Lewis, 
11  Leigh  233;  23  Gratt.  619;  Campbell  v.  Linn,  6  W 
Va.  670;  1  Green.  Ev.  §§49,  52,  448;  1  Stark.  Ev.  p. 
40*  §§21,  22 ;  2  Stark.  Ev.  380*;  6  W.  Va.  508,  514. 

Haymond,  Judge,  delivered  the  opinion  of  the  Court : 

The  plaintiff  brought  an  action  of  debt  in  the  circuit 
court  of  Jefferson  county  against  the  defendant,  to  re- 
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Auga^^Jxemi.  ^^^er  $1,000.00.     The  action  was  brought  on  the  31st 
H„ni^r      day  of  August   1874,  and  is  founded  upon  a  promissory 

Snyder»8  cx'r.  oote,  purporting  to  be  made  by  the  defendant's  testator, 
on  the  31st  of  August  1869  and  during  his  life,  to  the 
plaintiff^  as  alleged  in  the  declaration.     On  the  7th  day 
of  September  1874,  at  rules  in  the  clerk's  office  of  said 
court,  the  plaintiff  filed  his  declaration ;  and  a  conditional 
judgment  was  taken  against  the  defendant;  and  at  the 
ensuing  October  rules  the  said  conditional  judgment  was 
confirmed  in  said  office.     Afterwards  at  a  term  of  the 
said  court  and  on  the  12th  day  of  November  1874,  the 
parties  by  their  attorneys  appeared  in  the  court  and  the 
defendant,  without   objection  from  the  plaintiff  filed  a 
plea  of  non  est  factum  and  issue  was  thereon  joined,  and 
by  consent   of  parties  the  cause  was  continued   by  the 
court  until  the  next  term.     The  plea  of  non  est  factum 
filed  is  in  the  usual  form,  and  is  verified  by  the  affidavit 
of  the  defendant.     On  the  3d  day  of  April  1875,  the  plea 
of  non  est  factum,  heretofore  pleaded  by  the  defendant, 
was  on  his  motion  withdrawn,  and  the  defendant  filed  a 
plea  of  nil  debit  without  objection  from  the  plaintifl^ ;  and 
the   plaintiff  replied  generally    thereto ;   and    issue  was 
thereon  joined.    The  defendant  filed  with  his  last  named 
plea  his  affidavit  to  the  effect,  "that  to  the  best  of  his 
knowledge  and  belief,  John  Snyder  never  made  and  exe- 
cuted the  note,  sued  on  in  this  cause,  as  charged  in  the 
declaration."     On  the   10th  day  of  November  1875,  on 
motion  of  the  defendant,  the  cause  was  continued  by  the 
court  until  the  next  term  thereof  at  the  defendant's  cost. 
And  afterwards,  on  the  12th  day  of  April  1876,  the  par- 
ties again'appeared  before  the  court,  and  without  objec- 
tion from  the  plaintiff  or  defendant  a  jury  was   elected, 
tried  and  sworn  the  truth  to  speak  upon  the  issue  joined  ; 
and  afterwards  on  the   17th  day  of  April  1876,  the  jury 
found  for  the  plaintiff  $1,217.50,  and  on  the  27th  day  of 
April  1876,  the  court  rendered  judgment  for  the  plantiff 
upon  the  verdict  of  the  jury  for  the  amount  thereof,  with 
interest  from  the  17th  day  of  April  1876,  and  the  costs 
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of  suit  to  be  paid  out  of  the  personal  estate  of  the  testator,  Augua^t'Tenn. 
&c.  The  term  of  the  circuit  court,  at  which  the  Hunter 
defendant  filed  the  said  plea  of  non  est  factum,  it  ap-  snyder's  ex'r. 
pears,  commenced  on  the  20th  day  of  October  1874, 
and  the  fifteenth  day  of  the  term  was  the  5th  day  of 
November  thereafter,  and  the  plea  was  therefore  filed 
seven  days  after  the  fifteenth  day  of  the  term  of  the 
court.  The  first  error  assigned  by  the  plaintifi^  in'error, 
in  the  final  judgment  of  the  circuit  court,  in  his  brief 
filed  in  the  cause,  is  that  all  the  proceedings  in  court  in  this 
case,  after  the'said  fifteenth  day  of  said  term,  were  coram 
nonjudice;  that  the  action  was  debt  upon  a  promissory 
note,  and  the  defendant  made  no  appearance  in  the  cause 
until  several  days  after  said  fifteenth  day  of  the  term, 
when  the  office  judgment  became  final,  under  the  46th 
section  of  said  chapter  125  of  the  Code.  This  assign- 
ment of  error  will  be  considered,  before  either  of  the 
other  errors  assigned  will  be  noticed.  It  will  be  seen 
by  reference  to  the  Code  of  Virginia  of  1860,  and  sec- 
tions 44  and  45of  chapter  171  thereof,  that  it  is  provided 
as  follows :  "  Every  judgment  entered  in  the  office  in  a 
case,  wherein  there  isno  order  for  an  inquiry  of  damages, 
and  every  non-suit  or  dismission  entered  therein,  shall, 
if  not  previously  set  aside,  become  a  final  judgment  if 
the  case  be  in  the  general  or  a  circuit  court,  of  the  last 
day  of  the  next  term,  or  the  fifteenth  day  thereof  (which 
ever  shall  happen  first),  and  if  it  be  in  a  county  or  cor- 
poration court,  of  the  last  day  of  the  next  quarterly  term,  . 
and  have  the  same  efiect  by  way  of  lien  or  otherwise,  as  a 
judgment  rendered  in  the  court  at  such  term.  Every 
such  judgment  for  any  plaintiff  shall  be  for  the  principal 
sum.  due,  with  interest  thereon,  from  the  time  it  became 
payable  (or  commenced  bearing  interest)  till  payment, 
tinless  it  be  in  such  action,  as  is  mentioned  in  the  11th  sec- 
tion of  chapter  154,  in  which  case  it  shall  be  according 
to  that  section. 

If  a  defendant,  against  whom  judgment  is  entered  in 
the  office,  shall  before  it  becomes  final,  appear  and  plead  to 
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Augiit^Term.  ^ssue,  it  shall  be  set  aside,  unless  an  order  for  inquiry  of 
H^nt^  damages  has  been  executed;  in  which  case  it  shall  not 
Snyder's  ex'r.  be  Set  aside  without  good  cause.  Any  such  issue  may 
be  tried  at  the  same  term,  unless  the  defendant  show 
good  cause  for  a  continuance."  The  21st  section  of  chap- 
ter 177  of  the  Code  of  Virginia  of  1860,  provides  that : 
"  Any  court  after  the  fifteenth  day  of  its  term  may  make  a 
general  order  allowing  executions  to  issue  on  judgments 
and  decrees  aft«r  ten  days  from  their  date,  although  the  term 
at  which  they  are  rendered  be  not  ended.  For  special  cause 
it  may  in  any  particular  case,  except  the  same  from  such 
order  or  allow  an  execution  thereon  at  an  earlier  period.*' 
In  the  case  of  Enders'  ex^r  v.  Burch,  15  Gratt.  64,  the 
same  question  was  raised  before  the  supreme  court  of 
appeals  of  Virginia,  under  the  provisions  of  said  44th 
section,  and  by  that  court  decided,  as  is  raised  in  the  case 
at  bar  by  said  first  assignment  of  error.  And  the 
supreme  court  of  appeals  of  Virginia  held  in  said  case : 

"  1st.  If  the  term  ot  the  circuit  court  last  more  than 
fifteen  days,  all  office  judgments,  in  which  no  writ  of  in- 
quiry is  ordered,  became  final  judgments  on  the  fifteenth 
day,  and  cannot  afterwards  be  set  aside  by  the  court." 

"  2d.  When  a  court  authorizes  executions  to  issue 
upon  judgments,  recovered  during  the  term,  the  judg- 
ments become  final  from  the  time  when  executions  may 
issue,  and  cannot  afterwards  be  set  aside  by  the  court." 

"  3d.  A  court  having  set  aside  an  office  judgment  and 
the  execution,  which  had  issued  upon  it  after  the  fift;eenth 
day  of  the  term,  and  permitted  the  defendant  to  plead, 
the  plaintiff  may  have  a  supersedeas  from  this  order ;  and 
though  that  part  of  the  judgment,  setting  aside  the  judg- 
ment, is  interlocutory,  the  appellate  court  will  reverse 
the  whole  order. " 

In  this  case  on  the  fifteenth  day  of  the  term,  the  office 
judgment  not  having  been  set  aside,  final  judgment  was 
entered  in  court.  After  that  day  and  during  the  same 
term,  a  general  order  was  made,  allowing  executions  to 
issue  on  judgment  and  decrees  of  that  term  after  ten  days 
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from  their  date.  Afterwards  during  the  ensuing  month,  Augiit"*enn. 
an  execution  of  fieri  facias  was  issued  upon  the  said  Hunter 
judgment.  The  executions  having  been  levied  upon  the  snydewi  ex'r. 
property  of  the  defendant,  he  appeared  in  court  during 
the  same  term,  and  moved  the  court  to  set  aside  the 
office  judgment,  made  final  in  the  cause,  as  aforesaid,  and  to 
quash  the  execution  issued  thereon,  and  also  to  allow  him 
to  plead  to  the  action  upon  the  ground  that  he  had  legal  de- 
fense to  the  action,  and  that  the  judgment  was  obtained 
against  him  by  surprise.  The  court  sustained  the  motion. 
In  this  case  Judge  Moncure  at  page  68  says:  "Under 
these  provisions  of  the  Code  the  fifteenth  day  of  a  term 
of  a  circuit  court,  which  consists  of  more  than  fifteen 
days,  is  in  effect  the  last  day  of  the  term,  as  to  cases  on 
the  office  judgment  docket,  in  which  there  is  no  order  for 
an  inquiry  of  damages,  and  in  which  the  office  judgment 
shall  not  have  been  set  aside  on  or  before  that  day,  as  if 
it  were  in  fact  the  last  day  of  the  term.  The  court  has 
no  more  power  over  it  on  a  subsequent  day  of  the  term, 
than  at  a  subsequent  term ;  and  a  motion  to  set  aside 
would  be  just  as  much  coram  nonjudice  in  the  one  case 
as  the  other.  It  has  all  the  properties  of  a  final  judg- 
ment, an  execution  may  forthwith  be  issued  upon  it 
without  any  order  of  court,  general  or  special,  for 
that  purpose.  It  can  be  corrected,  set  aside  or  reversed, 
only  by  proceedings  in  error  in  the  same  or  a  higher 
court.  If  the  defendant  has  been  taken  by  surprise,  and 
has  just  ground  for  relief  against  the  judgment,  he  can 
obtain  it  only  in  a  court  of  equity."  See  also  3  W.  Va. 
in  the  case  of  Alderson  v.  Gwinn,  229.  The  decision  in 
the  case  in  3  W.  Va.  is  based  on  the  44  th  section,  chapter 
171  of  the  Code  of  Virginia.  But  the  Legislature  of  this 
State,  by  the  Code  which  took  effect  on  the  1st  day  of  April 
1869,  made  material  changes  in  said  44th  section  which 
continued  in  force  until  the  Code  of  this  State  took  effect. 
The  46th  and  47th  sections  of  chapter  125  of  the  Code 
of  this  State  are  as  follows  : 

"  46.  Every  judgment  entered  in  the  office  in  a  case, 
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Augiit^Term.  therein  there  is  no  order  for  an  inquiry  of  damages,  and 
Hunter      Gvery  non-suit  or  dismission  entered  therein,  shall,  if 

Snyder's ex'r.  not  previously  set  asidc,  become  a  final  judgment  of  the 
last  day  of  the  next  terra  of  the  court,  or  the  fifteenth 
day  thereof  (whichever  shall  happen  first),  and  the  same 
shall  be  entered  up  in  court  either  during  such  term  or 
aft;er  its  adjournment,  by  the  clerk,  and  in  either  case 
shall  have  the  same  effect,  by  way  of  lien  or  otherwise, 
as  other  judgments  entered  in  the  court  during  such 
term.  But  no  such  judgment  shall  be  so  entered  up 
(except  non-suits  and  dismissions)  until  the  plaintiff^,  his 
agent  or  attorney,  shall  file  in  the  cause  his  affidavit, 
stating  that  he  verily  believes  there  is  due  from  the 
defendant  to  the  plaintiff",  upon  the  demand  in  con- 
troversy in  the  suit,  including  principal  and  interest, 
a  sum  certain,  to  be  stated  in  the  affidavit,  after  deduct- 
ing all  just  credits,  payments  and  sets-off^  to  which  the 
defendant  is  entitled.  Such  judgment  shall  be  for  the 
plaintiff*  tor  the  amount  so  stated,  with  interest  from  the 
date  of  the  judgment,  and  such  other  judgment  or  order 
may  be  rendered  and  made  therein,  as  may  be  proper. 
If  such  affidavit  be  not  made,  or  the  action  be  one  in 
which  an  order  for  an  inquiry  of  damages  has  been  en- 
tered, the  plaintiff  can  only  recover  judgment  upon  prov- 
ing his  case.  If  the  defendant  has  not  appeared,  and  a 
jury  be  impanneled  in  any  such  action,  their  oath  shall 
be  that  they  will  well  and  truly  find  the  amount  if  any, 
which  the  plaintiff*  is  entitled  to  recover  in  the  action, 
and  a  true  verdict  render  according  to  the  evidence.'^ 

"47.  If  a  defendant,  against  whom  judgment  is  en- 
tered in  the  office,  shall,  before  it  becomes  final,  appear 
and  plead  to  issue,  it  shall  be  set  aside,  unless  an  order 
for  ihquiry  of  damages  has  been  executed,  in  which  case 
it  shall  not  be  set  aside  without  good  cause.  Any  such 
issue  may  be  tried  at  the  same  term,  unless  the  defend- 
ant show  good  cause  for  a  continuance." 

It  does  not  appear  that  the  affidavit,  required  and  pre- 
scribed by  the  46th  section,  was  ever  filed  or  offered  to 
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be  filed  in  the  case  at  bar.  It  is  quite  obvious,  as  it  Augiimnn. 
seems  to  me,  that  the  office  judgment  cannot,  under  said  ^b^^ 
46th  section,  become  2^  final  judgment  on  the  filteenth  gny^^^iggj^,, 
day  of  the  term,  unless  the  affidavit  required  is  filed. 
Whether  the  office  judgment  becomes  a  final  judg- 
ment on  the  fifteenth  day  of  the  term,  is  manifestly  con- 
ditional and  dependent  upon  the  filing  of  the  affidavit 
required.  If  the  affidavit  is  not  filed,  then  no  judgment 
can  be  entered  by  the  court  during  the  term,  or  after  its 
adjournment  by  the  clerk.  The  affidavit  fixes  the 
amount  of  debt  for  which  the  judgment  may  be  entered; 
and  how  is  it  possible  for  there  to  be  a  final  judgment  for  a 
debt,  without  some  amount  or  sum  specified  ?  The  affidavit 
isclearly  a  pre-requisite  to  the  office  judgment  becoming  a 
final  judgment.  To  the  end  that  a  proper  and  correct 
interpretation  of  said  46th  section  may  be  made,  and 
the  intent  of  the  Legislature  arrived  at,  it  is  proper,  and 
I  may  add  necessary,  that  all  the  provisions  of  the  sec- 
tion should  be  considered  together.  The  true  meaning 
and  contemplation  of  the  section,  it  seems  to  me,  is  that 
it  is  left  optional  with  the  plaintiff,  whether  the  office 
judgment  shall  become  a  "final"  judgment  on  the  fifteenth 
day  of  the  term,  or  the  last  day  of  the  term,  whichever 
may  happen  first,  if  the  defendant  fails  to  appear  in  court 
and  plead,  or  whether  he  will  seek  to  recover  judgment 
upon  proof  of  hisca?e.  If  he  elects  to  file  and  does  file 
the  affidavit  required  by  the  46th  section,  in  proper  time, 
then  the  office  judgment  becomes  final ;  but  if  he  does 
not  file  the  affidavit  required,  and  chooses  to  seek  a  re- 
covery of  judgment  in  the  action  upon  proof  of  his  case 
he  may  do  so.  I  think  the  affidavit  required  may  be 
filed  during  the  term  of  the  court  or  afterwards  and 
judgment  entered  by  the  clerk  at  any  time  before  the 
next  regular  term  of  the  court.  It  the  affidavit  is  filed 
during  the  term  of  the  court  then  the  final  judgment 
may  be  entered  up  by  the  court;  and  if  the  affidavit  be 
filed  during  the  term  of  the  court,  and  the  final  judgment 
be  not  entered  in  court  before  its  adjournment,  or  the 
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Augiut'Term.  affidavit   be  filed  after   the   adjournment  thereof  and 
Hunter      before   the   next   regular  term   of  the   court,  then  the 

snyder'8  ex'r.  clerk  of  the  court  may  enter  the  final  judgment.  The 
language  of  the  act  is,  "  and  the  same  shall  be  entered 
up  in  court  either  during  such  ternij  or  after  its  adjourn- 
ment by  the  clerk  "  &c.  From  this  language  it  seems  to 
me  that  the  "  final"  judgment  cannot  be  "  entered  up  in 
court"  upon  the  affidavit  required  at  any  subsequent 
term,  and  for  this  reason  among  others  it  is  but  reason- 
able to  infer,  that  the  legislative  intent  was,  that  the  re- 
quired affidavit  must  be  filed  and  the  judgment  entered 
by  the  clerk  before  the  next  ensuing  regular  term  of  the 
court.  It  may  well  be  asked,  why  would  the  Legislature 
fix  a  limit  upon  the  time,  in  which  the  final  judgment 
may  be  "  entered  up  in  court "  upon  affidavit  filed,  and 
leave  the  time,  in  which  the  final  judgment  may  be  en- 
tered up  by  the  clerk,  without  limit  ?  Is  there  any 
sound  reason  that  can  be  assigned  for  it?  Suitors  can- 
not in  the  nature  of  things  know,  when  the  court  meets, 
whether  it  will  sit  fifteen  days,  or  adjourn  before  the  ex- 
piration of  that  time  and  for  this  reason,  and  for  the 
further  reason,  that  it  often  happens,  that  it  is  not  con- 
venient for  the  clerk  to  enter  up  all  the  office  judgments 
on  the  last  day  of  the  term  of  court,  and  perform  his 
other  official  duties,  I  conclude  that  the  affidavit  may  be 
filed,  and  the  final  judgment  entered  up  by  the  clerk 
aft«r  the  expiration  of  the  term.  If  no  limit  is  fixed  to 
the  time  in  which  the  affidavit  required  may  be  filed  and 
the  final  judgment  entered  up  by  the  clerk,  it  might 
and  doubtless  would  be  productive  of  great  mischief 
and  injustice  in  many  cases.  If  the  required  affidavit 
be  not  filed,  and  the  final  judgment  entered  up  by  the 
clerk  before  the  next  ensuing  regular  term  of  the  court, 
or  has  not  been  entered  up  in  court  upon  affidavit  filed, 
then  it  seems  to  me,  upon  a  fair  and  reasonable  construc- 
tion of  the  said  section,  that  neither  can  properly  be 
done  afterwards.  The  plaintiff  may  recover  judgment 
upon  proving  his  case  during  the  term  but  if  he  fails  to 
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do  so,  and  the  required  affidavit  be  not  filed,  and  final  Augus^t'Term. 
judgment  entered  up  in  the  court  before  its  adjournment,  nuater 
or  by  the  clerk  within  the  time  aforesaid  after  the  adjourn-  sn Oder's  er»r. 
ment  of  the  court,  then  the  cause  should  be  put  upon 
the  docket  of  the  court  upon  common  order  confirmed 
at  the  ensuing  term,  and  the  plaintiff  can  only  recover 
judgment  upon  proving  his  case ;  but  in  such  case  at  any 
time,  before  judgment  is  recovered  by  the  plaintiff  upon 
proof  of  his  case,  the  defendant  may  appear  and  plead 
to  issue  in  the  cause,  just  as  he  is  authorized  to  do,  where 
the  action  is  one,  in  which  an  order  for  an  inquiry  ot 
damages  has  been  entered.  It  is  known  to  the  legal  pro- 
fession, that  prior  to  the  adoption  of  said  46th  section,  it 
not  unfrequently  happened,  that  gross  injustice  was  done 
debtors  by  office  judgments  becoming  final  under  the 
44th  section  of  chapter  171  of  the  Code  of  1860  of  Vir- 
ginia. Plaintiffs  frequently  thus  obtained  final  judg- 
ments in  debt  against  defendants  for  more,  than  they  were 
justly  entitled  to,  by  failing  to  give  the  proj)er  credits,  <fec. 
Oflen  defendants  were  thus  taken  by  surprise  and  wrong 
and  injustice  thereby  done  them,  without  an  adequate- 
remedy  for  relief  in  many  cases.  To  guard  against  this, 
to  some  extent  at  least,  the  affidavit  menticmed  was  re- 
quired to  be  filed.  Entertaining  these  views  as  to  the 
proper  construction  of  said  46th  section,  I  am  of  opin- 
ion, that  the  decisions  in  15  Gratt.  and  3  W.,  Va.  before 
cited,  are  not  applicable  to  and  ought  not  to  govern  us 
in  the  construction  of  said  46th  section.  In  the  case  at 
bar  it  was  competent  for  the  plaintiff,  to  have  objected 
to  the  filing  of  the  defendants'  plea  of  non  est  factum,  at 
the  time  it  was  ofiered  and  filed  in  (he  cause,  because  he 
then  still  had  the  right,  if  he  desired  so  to  do,  to  file  and 
might  then  have  filed,  the  said  required  affidavit,  and  had 
final  judgment  entered  up,  either  in  court  during  that 
term,  or  after  the  adjournment  thereof  by  tlie  clerk  ;  but 
that  right  it  was  competent  for  him  to  waive,  and  seek  a 
recovery  upon  proof  of  his  case.  Plaintiff  might  also 
have  objected  to  the  filing  of  the  plea  on  the  ground,  that 
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AupuM'Term.  *  P'^^  ^^  ^^*^  ^*^  factum  was  iiot  a  proper  plea  in  the 
lUiutJOT      cause,  or  he  might  have  demurred  thereto  ;  but  he  did  not 

sny.ier'sex'r.  do  either.  He  choose  to  join  issue  upon  the  plea.  By 
this  voluntary  action  of  the  plaintiff,  unexplained^  it 
must  be  taken,  that  he  did  not  intend  to  file  the  said  re- 
quired affidavit  in  the  cause,  but  elected  to  seek  a  recov- 
ery therein  upon  proof  of  his  case.  Furthermore  I  think 
it  is  competent  and  proper  for  the  court,  at  any  time  after 
the  fifteenth  day  of  the  term,  if  the  required  affidavit  has 
not  been  filed,  and  the  plaintiff  has  not  recovered  judg- 
ment upon  proof  of  his  case,  and  the  defendant  appears 
and  tenders  an  issuable  plea  to  the  action  during  such 
term,  to  cause  to  be  entered  of  record  the  tender  of  such 
plea;  and  if  the  plaintiff  during  such  term  attempts  to 
recover  judgment  before  the  court  in  the  action  upon 
proof  of  his  case,  the  oourt  should  refuse  to  permit  him 
to  further  proceed  to  recover  judgment  upon  proof,  un- 
less he  consents,  that  the  office  judgment  had  in  the  cause 
shall  be  set  aside,  and  such  plea  be  filed,  unless  it  shall  ap- 
j)car  to  the  court,  that  there  is  good  reason  why  the  plea 
should  not  be  filed,  other  than  the  condition  of  the  cause 
and  the  time  at  which  it  was  tendered.  Unless  this  course 
is  adopted,  it  is  in  the  power  of  plaintiff  in  almost  every 
case  to  defeat  the  object  of  the  law  by  recovering  judg- 
ment upon  proof,  without  filing  the  required  affidavit, 
and  also  without  allowing  the  defendant  the  privilege  of 
defense,  where  the  judgment  is  sought  upon  proof  of  the 
case. 

In  the  case  at  bar  the  plaintiff  failed  to  file,  or  offer  to 
file,  the  »aid  required  affidavit  in  the  cause,  during  the 
term  oratany  time  thereafter.  But  at  the  next  ensuing 
regular  term  of  the  court,  and  on  the  3d  day  of  April 
1875,  the  cause  was  on  the  docket,  and  the  plea  of  ?ion  est 
factum  was  properly  withdrawn,  and  the  defendant  with- 
out objection  from  the  plaintiff  pleaded  nil  debit,  and 
the  plaintiff  then  and  there  replied  generally  to  the  plea, 
and  issue  was  thereon  joined.  It  is  true,  that  no  entry 
appears  upon  the  record  to  the  effect,  that  the  office  judg- 
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tnent  was  set  aside.     The  plaintiff  in  error  cannot  be  Augus^JTerm. 
prejudiced  under  any  circustances  by  this  omission.  And       ^^[^^^ 
I  think  that  it  may  properly  be  said,  that  the  plaintiff  did  snydePs  ex'r. 
in  fact  recover  judgment  upon  proof  of  his  case,  although 
the  defendant  filed  a  plea  contesting  the  existence  of  the 
debt.     If  it  were  irregular  to  permit  the  defendant  to  file 
his  plea  and  make  defense,  he  was  not  prejudiced  thereby, 
and  cannot  be  heard  to  complain  in  this  case.     Perhaps 
the  omission  to  enter  of  record  the  setting  aside  the 
office  judgment  is  cured  by  the  statute  of  jeofails ;  but 
whether  or  not  that  is  so,  it  is  immaterial  to  inquire,  as 
the  plaintiff  in  error  is   not   prejudiced  thereby.     Tlie 
first  error  assigned  by  plaintiff  in  error  for  the  foregoing 
reasons  is  not  well  grounded,  and  is  overruled. 
Plaintiffs  first  assignment  of  error  in  his  petition  and  sec- 
ond in  the  brief  of  his  counsel : 

This  assignment  is  that  the  "court  erred  in  refusing 
to  compel  the  plaintift  to  join  in  the  defendant's  demur- 
rer." It  appears  by  the  plaintiff's  first  bill  of  excep- 
tions, that  the  plaintiff,  to  maintain  the  issue  on  his  part 
gave  in  evidence  to  the  jury  a  note,  claimed  to  have  been 
executed  by  the  defendant's  testator,  which  with  the  en- 
dorsement thereon  is  as  follows : 

"Borrowed  and  received  of  J.  H.  L.  Hunter,  one 
thousand  dollars,  ($1000.00)  for  value  received,  with  in- 
terest from  date  and  payable  on  demand. " 

"  Given  under  my  hand  and  seal  this  31st  day  of 
August  1869. 

[Stamp  50 cents].  John  Snyder." 

Endorsement  thereon  : — "  By  interest  paid  up  to 
1st  September  1872,  $180.00.— J.  H.  L.  Hunter. 

"  (Paper  shown  to  witness.  Dr.  William  Hunter,  and 
referred  to  by  him  in  answer  to  fourth  question  in  chief.) 

"Cleon  Moore,  N,  P., 
"  Jfay6,  1875." 

And  that  thereupon  plaintiff  rested  his  case,  and  then 
before  the  defendant  had  introduced  any  evidence  the 
plaintiff,  by  his  counsel,  moved  the  court  to  require  the 
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AugafiTerm,  defendant  to  amend  his  plea.     During  the  pendency  of  ^ 
Huator      ^^^^  motion  the  defendant,  by  his  counsel,   demurred 

Snyder's  ex'r.  ^  ^hc  plaintiff  ^s  evidence  then  introduced,  and  ashed 
the  court  to  require  the  defendant  to  join  in  said  demur- 
rer ;  whereupon  the  plaintiff^s  motion,  to  require  the  de- 
fendant to  amend  his  plea,  was  denied  by  the  court ;  and 
then  the  plaintiff  by  his  counsel  asked  leave  to  intro- 
duce further  evidence  in  support  of  his  case  upon  the 
isdue  joined,  but  the  court  refused  to  require  the  plain- 
tiff to  join  issue  in  defendant's  demurrer,  and  permitted 
iiie  plaintiff  to  introduce  further  testimony  of  his  case; 
to  >:hich  two  rulings  of  the  court:  1st.  In  not  compel- 
ling the  plaintiff  to  join  in  the  defendant's  demurrer  to  the 
evidence;  and,  secondly,  in  permitting  the  plaintiff  after 
-  he  had  rested  his  case,  and  the  defendant  had  demurred 
to  the  evidence,  to  introduce  other  and  additional  evi- 
dence, the  •  defendant  by  his  counsel  excepted,"  &c. 
In  the  case  of  McDowelPs  exW  v.  Oi*awford,  in  11  Gratt., 
Judge  Moncure  in  his  opinion,  says:  "Although  the 
practice  of  our  courts  has  been  liberal  in  allowing  par- 
ties, after  their  evidence  is  closed,  to  recall  witnesses  for 
the  purpose  ot  supplying  tacts,  omitted  from  inadvert- 
ance;  and  although  I  think  such  permission  should  be 
given,  whenever  there  is  no  ground  to  suspect  improper 
practice,  the  object  being  to  elicit  truth,  and  secure  the 
attainment  of  justice,  yet  I  am  aware  that  the  Judge, 
before  whom  a  case  is  tried,  must  necessarily  have  large 
room  for  discretion  on  this  subject,  and  I  think  an  appel- 
late court  should  seldom  interfere  with  its  exercise.'' 
These  remarks  of  Judge  Moncure  seem  to  be  reasonable. 
The  additional  evidence  admitted  by  the  court  to  be  in- 
troduced by  the  plaintiff,  or  its  character,  or  the  ground 
upon  which  it  was  admitted,  are  not  stated  in  the  bill  of 
exceptions;  and  this  being  so,  this  court  will  presume  in 
this  case,  that  the  evidence  was  relevant  to  the  issue 
joined,  and  that  the  reason  or  grounds,  upon  which  it 
wae  admitted,  were  suiBcient  to  authorize  the  court  to 
admit  it.     In  fact  there  is  no  pretence  that  said  addi- 
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tional  evidence  was  not  relevant  or  material.     The  de-  Augurt^TOTm. 
fendant  did  not  demur^  after  the  additional  evidence  was       Hunter 
given  to  the  jury,  or  offer  to  do  so.     It  appears  that  at  sn^der'aexv. 
the  time  the  defendant  demurred,  there  was  a  motion  of 
the  plaintiff  pending  before  the  conrt,  to   require  the 
defendant  to   amend  his  plea;  and    so    soon    as    the 
court  overruled   said    motion,   the  plaintiff  asked   the 
court  for  permission   to  introduce   the  additional  evi- 
dence ;  ,and    thereupon    the    court    being    of    opinion 
that  it  was  proper  under    the    circumstances  to   per- 
mit the  additional  evidence,  overruled  the  defendant's 
motion,  to  require  the  plaintiff  to  join  in  the  demur- 
rer of  the  defendant  to  the  plaintiff's  evidence  "  then 
introduced,"   but  permitted  the  plaintiff  to  introduce 
further  testimony.     It  seems  to  me,  upon  authority  and 
upon  reason  and  principle,  that  it  does  not  affirmatively 
appear  from  the  record,  that  the  court  erred  in  refusing, 
under  the  facts  and  circumstances  stated  in  the  bill  of 
exceptions,  to  require  the  plaintiff  to  join  in  the  defend- 
ant's demurrer  to  the  evidence,  given  to  the  jury  at  the 
time  the  defendant  demurred.     It  would  be  singular  in- 
deed, if  the  rulings  of  the  court  in  that  respect,  under 
the  circumstances,  were  erroneous.     See  case  of  Fairfacufs 
admW  V.  LewiSy  1 1  Leigh  232,  and  the  opinion  of  Judges 
Stanard   and   Tucker  therein ;   also   opinion  of  Judge 
Roane,  who  delivered  the  opinion  of  the  court  in  TqMcl- 
ferro  v.  Oatewoody  6  Munf.  321, 322,  323 ;  also  Howell  v. 
The  Oomnwnweatthy  5  Gratt.  664,  and  Livingston  v.  The 
Commonwealth^  7  Gratt.  668,  where  the  plaintiff  gives 
evidence  to  the  jury,  and  says  he  rests  Lis  case,  and  the 
defendant  tenders  a  demurrer  to  the  evidence  then  given 
to  the  jury,  the  court  may,  in  the  exercise  of  a  sound 
discretion,  permit  the  plaintiff  to  give  additional  rele- 
vant evidence  to  the  jury,  where  it  is  satisfied  that  the 
failure  to  introduce  it  was  owing  to  mere  inadvertence 
of  counsel  or  other  sufficient  cause,  and  refuse  to  compel 
the  plaintiff  to  join  in  the  demurrer  to  the  evidence 
given  to  the  jury  before  the  additional  evidence  was  ad- 
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Augurt^Term.  Di^tted.  In  the  case  at  bar,  the  plaintiff  had  omitted  to 
Huntgp  prove  the  execution,  by  the  testator,  of  the  promissory 
snydJ'eex'r.  ^^^^  givcn  in  evidence,  or  to  give  to  the  jury  any  evi- 
dence tending  to  prove  that  fact,  before  he  announced 
that  he  rested  his  case ;  and  it  is  not  difficult  to  see  that 
the  defendant,  in  that  state,  of  the  evidence,  sought  to 
avail  himself  of  the  benefit  of  that  omission  by  his  de- 
murrer. But  perhaps,  as  this  note  was  given  in  evidence 
to  the  jury  without  objection  from  the  plaintiff,  if  the 
plaintiff  had  joined  in  the  demurrer  to  the  evidence  be- 
fore the  jury,  at  the  time  the  demurrer  was  tendered  or 
announced,  the  omission  would  not  have  availed  him  or 
benefited  him  in  considering  the  demurrer  to  the  evi- 
dence ;  but  I  do  not  decide  that  question,  as  it  was  not 
made  by  either  party  to  the  cause,  and  because  I  regard 
it  as  unnecessary  and  immaterial  under  the  view  I  have 
taken,  and  already  expressed  in  this  case.  The  court 
however  for  cause  deemed  sufficient  by  it,  admitted  ad- 
ditional evidence  on  the  part  of  the  plaintiff,  and  retused 
to  require  the  plaintiff  to  join  in  the  demurrer  to  the 
evidence,  given  to  the  jury  before  the  additional  evidence 
was  admitted.  1  do  not  feel  authorized  to  declare,  that 
the  circuit  court  erred,  in  refusing  to  compel  plaintiff  to 
join  in  said  demurrer. 

The  second  error  assigned  in  the  petition  is :  "  The 
court  erred  in  permitting  the  plaintiff  to  introduce 
other  and  additional  evidence,  after  the  defendant  had 
demurred  to  plaintiff's  evidence." 

This  assignment  of  error  is  not  well  taken,  for  the 
reasons  stated  in  considering  the  last  preceding  assign- 
ment of  error. 

The  third  error  assigned  in  the  petition  is:  "The 
court  erred  in  refusing  to  permit  defendant  to  introduce 
the  evidence  of  witness  Hendricks,  as  appears  by  Bill  of 
Exceptions  No.  2." 

It  appears  by  the  defendant's  Bill  of  Exceptions  No. 
2,  that  the  defendant  in  support  of  his  plea,  "  offered  to 
prove  by  witness  Hendricks,  that  the  plaintiff  at  a  date 
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subsequent  to  the  date  of  the  note  in  controversy,  AugiirtTemi. 
to- wit  in  the  year  1870,  and  since,  had  purchased  h^^ 
large  quantities  of  wheat  from  the  defendant's  testa-  Snyder's  ex'r. 
tor,  and  had  made  payment  of  money  to.  him  the 
said  witness,  as  the  agent  of  said  debtor,  and  at  the 
time  ot  such  payments  no  allusion  was  made  by 
the  plaintiff  or  the  said  witness  to  the  subject  of  in- 
debtedness, and  the  plaintiff  made  no  claim  of  any 
indebtedness  of  said  testator.  To  the  introducing  of 
said  evidence  the  plaintiff  objected,  and  the  court  sus- 
tained said  objection ;  to  which  ruling  of  the  court  in 
sustaining  said  objection,  and  excluding  said  evidence, 
the  defendant  excepted,"  &c.  The  defendant  filed  but 
the  one  plea,  nil  debit,  and  does  not  appear  to  have  filed 
with  his  plea  an  account  of  any  payment  or  set  off,  which 
he  would  rely  on  at  the  trial.  Section  4  of  chapter  126 
of  the  Code  of  this  State.  And  I  do  not  understand  that 
the  evidence  was  offered  for  the  purpose  of  proving  any 
specific  payment  upon,  or  set  off  against  the  debt,  in  the 
declaration  mentioned.  That  could  not  be  done,  in  the 
absence  of  the  account  required  by  the  statute  in  such 
case,  if  objected  to.  I  understand  however,  that  the 
evidence  was  offered  with  the  view,  that  the  jury  might 
infer  therefrom,  that  the  debt  in  the  declaration  men- 
tioned had  no  existence,  or  had  been  satisfied  prior  to  the 
alleged  purchase  of  the  wheat  from,  and  payments  made 
to,  the  witness  as  agent  of  the  defendant's  testator 
simply  because  at  the  time  said  payments  were  made,  no 
allusion  was  made  by  the  plaintiff  or  the  said  witness  to 
the  subject  of  indebtedness,  and  the  plaintiff  made  no 
claim  of  indebtedness  of  said  testator  to  the  plaintiff. 
This  evidence,  I  think,  tends  to  prove  facts  too 
remote  from  the  question  at  issue  to  be  admissible  as 
evidence,  and  affords  no  reasonable  inference  as  to  the 
principal  matter  in  dispute  in  this  case.  The  time  when 
said  conversation  occurred,  was  too  recent  after  the  note 
in  suit  was  due,  to  authorize  any  presumption,  from  the 
lapse  of  time,  and  the  circumstances  and  facts  offered  to 
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Augurt^Term.  ^®  provcd  that  the  debt  had  been  paid  or  settled.     Welh 
ij„nt^r      V.  Washington's  adm'r  6  Mun{,  5S2;  Tomlinson'sadm'rv. 

snyder'B  ex'r.  How^s  adm'r,  Gilm.  8;  Hunt  v.  JBndgfAan,  2  Pick.;  Jack- 
son V.  Pierce^  10  Johns.  414,  referred  to  in  1  Rob.  (new) 
Pr.  461.  The  evidence  would,  if  admitted,  tend  to  mis- 
lead and  confuse  the  jury  instead  of  aiding  them  in  arriving 
at  the  truth  upon  the  issue;  and  the  adverse  party  having 
had  no  notice  of  such  a  course  of  evidence,  and  no  reason 
to  anticipate  it,  is  not  expected  to  be  prepared  to  rebut  it.  1 
Greenl.  on  Evidence,  §§49, 52  and  448 ;  1  Starkie  on  Ev., 
with  references  by  Metcalf,  §22,  page  39 ;  Campbell  v. 
Lynn  &  Co.  7  W.  Va.  665.  The  evidence  so  offered  does 
not  appear  to  have  been  offered  in  connection  with  any 
other  fact  proven,  or  intended  to  be  proven,  or  in  con- 
nection with  other  evidence  tending  to  prove  another 
fact,  or  other  facts  bearing  on  the  issue,  which  might 
make  the  offered  evidence  material  and  proper.  2 
Starkie,  pages  379,  380,  side  pages  380,  381.  For  the 
foregoing  reasons  and  the  authorities  cited,  the  third 
assignment  of  error  is  not  well  taken,  and  is  overruled. 
The  fourth  assignment  of  error  in  the  petition  is  not 
well  taken,  and  is  overruled  tor  reasons  before  stated. 

For  the  foregoing  reasons  I  see  no  error  in  the  judg- 
ment of  the  circuit  court  of  the  county  of  Jefferson,  ren- 
dered in  the  case  on  the  27th  day  of  April  1876.  The 
said  judgment  is  therefore  affirmed,  with  costs  to  the 
defendauts  in  error,  against  the  plaintiffs  in  error,  and 
damages  according  to  law. 

Judgment  Affikmed. 
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Baughrr  v.  Eichelbekger.  '*^ 


LT^ 


(Absent,  Green,  President). 

Decided  September  10,  1877. 

1-  Whilst  it  is  true,  that  a  rigid  and  technical  construction  of  bills  Augujt'Tenn. 

and  proceedings  in  equity  is  exploded  in  favor  of  substance, 

a  party  will  not  be  allowed  to  recover  upon  'a  case  proved, 
essentially  differing  from  that  alleged  in  the  bill. 

2.  B.,  as  ccMui  qiw  trusty  in  two  deeds  of  trust  made  to  L.,  as  trus- 
tee, filed  his  bill  in  equity  in  the  name  of  himself  and  said 
trustee,  to  enforce  his  trust  liens  upon  a  particular  tract  of 
land  of  E.,  alleging  priority  over  all  other  liens  by  one  of  his 
trust  liens,  but  admitting  the  priority  of  certain  other  trust 
liens  and  judgment  liens,  designated  by  his  bill  and  exhibits, 
over  his  second  trust  lien,  and  made  those  particular  lienors 
parties  to  the  suit,  and  praying  to  convene  those  creditors  be- 
fore a  coraniLssioner,  to  ascertain  and  audit  their  respective 
debts  in  the  order  of  their  priorities ;  and  that  the  land,  or  so 
much  tliereof  as  may  be  necessary  to  pay  B.'s  debts,  be  sold. 
E.  was  owner  of  other  tracts  of  land,  upon  which  the  said 
judgment  creditors  and  others  had  liens,  but  the  bill  took  no 
notice  thereof.    Held  : 

I-  The  bill  was  a  single  creditors'  bill  against  all  lienors  on  the 
particular  tract  of  land  designated  in  the  bill,  but  was 
not  a  general  creditors'  bill,  such  as  would  have  called  for 
marshaling  aU  the  lien  debts  existing  upon  aU  the  lands 
of  E. 

II;  The  bill  having  for  its  object  the  enforcement  of  B/s  spe- 
cific claims  on  a  certain  tract  of  E.'s  land,  B.  could  have  a 
decree  touching  only  the  object  of  the  bill. 

III.  Upon*  such  a  bill,  it  is  error  ta  decree  an  account  to  be 
taken  by  a  commissioner  "of  all  debts  dne  by  E.,"  "and 
which  are  valid  and  subsisting  liens  on  his  lands,  the 
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Aagurt^Term.  amounts  of  Said  debts,  the  persons  to  whom  due,  and  their 

priority ;"  and  to  show  '*  the  quantity  and  annual  and  fee- 


^'i?*'®'  simple  value  of  aU  the  lands  of  E."    The  bill  not  having 

Eichelberger.  contemplated,  nor  asked  for  such  an  account,  parties  in- 

terested, relying  on  the  essential  inquiry  as  made  by  the 
bill,  may  thus  be  taken  by  surprise,  and  not  collect  testi- 
mony to  meet  the  commissioner's  inquiry. 
IV.  If  after  discovered  facts  and  testimony  render  it  necessary 
for  an  account  of  such  scope,  the  complainant  should  be 
permitted  to  file  a  supplemental  bill,  and  thus  present  a 
proper  cause  for  such  an  account. 

Appeal  from,  and  supersedeas  to,  three  several  decrees 
of  the  circuit  court  of  the  county  of  Jefferson,  rendered 
in  a  cause  in  chancery,  in  which  Charles  H.  Baugher  and 
Daniel  B.  Lucas,  trustee,  were  plaintiffs,  and  George  W. 
Eichelberger  and  others,  were  defendants,  one  on  the 
10th  November  1873;  another  17th November  1874;  and 
the  third  28th  April  1876, 

The  supersedeas  was  allowed  upon  the  petition  ot  the 
defendant  George  W.  Eichelberger. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
Court. 

Hon.  John  Blair  Hoge,  Judge  of  the  third  judicial 
circuit,  rendered  the  decrees  complained  of. 

McDonald  &  Beckwith,  for  appellant. 

Daniel  JB.  LucaSy  for  appellee. 

MooKE,  Judge,  delivered  the  opinion  of  the  Court : 

Upon  this  appeal,  Eichelberger  complains  that  he  is 
aggrieved  by  three  decrees,  rendered  in  this  cause  by  the 
circuit  court  of  Jefferson  county,  respectively  Novem- 
ber 10,  187S;  November  17,  1874;  and  April  28,  1875; 
and  assigns  as  error  in  the  decrees  of  November  10, 1873, 
and  November  17,  1874: 

1st.  The  reference  to  a  commissioner  of  the  court,  to 
state  and  settle  an  account  of  all  the  debts,  which  were 
liens  on  a7iy  of  the  lands  of  said  Eichelberger,  and  to 
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1877. 
August  Term. 


ascertain  their  priorities;  and  to  ascertain  the  quantity, 

and  annual  and  fee-simple  value  of  each  trad  of  land      Baugher 

owned  by  said  EicLelberger.  EicheWr. 

2d.  That  it  was  error  in  the  decree  of  April  28,  1875, 
to  confirm'  said  commissioner's  report,  auditing  the  debts 
which  were  liens  on  all  of  Eichelberger's  lands,  because 
no  such  report  should  have  been  ordered  to  be  made 
in  this  cause,  and  the  creditors  could  not  be  bound  by 
it,  as  many  of  them  were  in  no  manner  either  actual 
or  qimsi  parties  to  the  suit,  this  not  being  a  creditor's 
bill,  but  a  suit  simply  to  enforce  the  payment  of  a  par- 
ticular debt. 

3<1.  There  was  error  in  the  decree  of  April  28,  1875, 
in  ordering  a  sale  of  all  the  lands  owned  by  Eichelberger 
to  pay  those  debts,  which  in  this  suit  had  been  improperly 
audited,  as  liens  on  all  his  lands,  and  more  especially  such  as 
were  liens  only  on  the  706  acres  of  land  east  of  the  Shenan- 
doah river,  because  all,  that  in  this  cause  the  court  could 
do,  was  to  order  the  sale  of  the  five  acres  and  thirty-two 
perches,  laid  off  to  pay  complainant's  debt,  the  bill  being 
intended  only  to  enforce  that  debt. 

4th.  It  w^as  error  to  decree  a  sale  of  Eichelberger^s 
lands  without  giving  him  a  day. 

These  assignments  of  error  formed  the  basis  of  the  ar- 
guments in  the  cause  as  now  presented  to  us. 

It  is  urged  in  argument,  that  the  decrees  are  based  upon 
the  assumption,  that  this  was  a  creditor's  bill ;  and  it  is 
submitted  that  such  is  not  its  character,  but  simply  a 
bill  to  enforce  the  payment  of  a  particular  debt,  and 
therefore  it  was  error  to  refer  the  cause  to  a  commissioner 
for  the  purpose  of  taking  testimony  upon  points  not 
raised  by  the  bill,  but  utterly  beyond  its  real  and  avowed 
object,  such  as  the  ascertainment  of  all  the  liens  upon 
all  the  lands  of  Eichelberger,  when  only  the  liens  on  the 
^^  Federal  HilV^  tract  were  concerned  in  the  case,  as  pre- 
sented by  the  bill ;  for  no  matter  how  proper  such  in- 
vestigation would  have  been  under  a  different  state  of 
pleadings  in  the  cause,  it  was  inequitable  to  vex  the 
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Aogart'Term.  <lebtor  with  fiuch  a  reference  in  this  instance^  because  no 
Baugher      dccrec  could  properly  be  based  upon  the  report,  wheoi 
made. 

Whilst  it  18  true,  that  "  a  rigid  and  technical  construc- 
tion of  bills  and  proceedings  in  equity"  is  exploded  in 
favor  of  substance  {Mayo  v.  Murchie,  3  Munf,  384),  a 
party  will  not  be  allowed,  even  in  equity,  to  recover  upon  a 
case  proved,  essentially  differing  from  that  alleged  in  the 
bill.     {Anthony  v.  Leftwieh^  3  Rand.  263.)      And  "al- 
though the  plaintiff  should  make  out  in  evidence  a  good 
case,  which  under  other  circumstances  would  secure  the 
interposition  of  the  court,  yet  if  it  be  not  the  very  case 
made  by  the  bill,  it  will  not  support  the  bill:"     {Jack- 
8on^8  assignees  v.  Outright,  Ac,  5  Munf.  314.) ;  2  Rob. 
Pr.  (old)  287-8,  also  Rorer  on  Jud.  Sales  374.     In  the 
case  before  us  the  bill  was  filed  by  Daniel  B.  Lucas,  the 
substituted  trustee  in  two  deeds  of  trust,  and  Charles  H. 
Baugher,  the  holder  of  several  bonds  secured  to  be  paid 
in  said  deeds  of  trust,  the  first  of  which  deeds  was  exe- 
cuted by  one  Georgfe  Eichelberger,  on  the  24th  day  of 
March  1848,  and  conveys  certain  real  estate  of  one  hun- 
dred and  ninety-five  acres,  the  equity  of  redemption  in 
which  was  afterwards  purchased  by  George  W.  Eichel- 
berger, the  appellant  in  this  case,  and  is  included   in 
what  is  known  in  this  record  as  his  '  Federal  HillfarmJ 
The  second  deed  of  trust  was  executed  by  said  George 
W.  Eichelberger  and  wife,  on  the  16th  day  of   April 
1871,  and  conveys  the  whole  of  the  Federal  HUl  tracts 
including  the  one  hundred  and  ninety-five  acres,  conveyed 
in  the  said  first  deed  of  trust.     The  amounts  due  on  the 
bonds,  when  the  suit  was  instituted,  and  secured  to  be 
paid  in  these  deeds  of  trust  respectively,  were  a  balance 
of  (1,877.67,   secured  in  the  first  deed  of  trust,  and 
(500.00  of  interest  in  the  second  deed  of  trust,  the  prin- 
cipal secured  in  the  second  deed  not  being  then  due. 
Complainants  in  their  bill  allege  the  execution  of  the 
two  deeds  of  trust ;  the  fact  that  the  tract  of  land  conveyed 
in  the  first  deed  was  largely  more  than  sufficient  to  pay  the 
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balance  due  under  that  deed,  and  that  the  deed  failed  AugusVTerm. 
to  provide  for  the  sale  of  less  than  the  whole  tract ;  tlie  iaii^hw^ 
appointment  of  D.  B.  Lucas  as  substituted  trustee  in  both  EichJberger. 
deeds ;  the  execution  of  the  bonds  and  the  amounts  re- 
spectively due;  and  then  allege  the  execution  of  three 
other  deeds  of  trust  by  said  George  W.  Eichelberger 
and  wife,  upon  separate  parcels  of  land  to  other  parties, 
all  of  which  however  are  included  in  the  tract  known 
as  Federal  Hill.  After  having  set  out  these  specific 
Hens,  complainants  further  allege,  "  besides  the  lien  upon 
the  lands,  or  the  equity  of  redemption  in  the  lands,  con- 
veyed by  the  said  George  W.  Eichelberger  and  wife  as 
aforesaid,  to  secure  the  two  debts  of  $1,877.68  and 
$5,000.00,  with  the  interest  thereon,  due  to  your  com- 
plainant, Charles  H.  Baughcr,  sundry  persons  hav^  ob- 
tained judgments  against  him,  said  George  W.  Elchel- 
bei^r,  ^'  &c.,  *  *  which  are  "  Hens  upon  the  said 
landf  or  the  equity  of  redemption  therein. " 

A  list  of  these  judgments,  with  the  amounts  and  date 
thereof,  and  the  names  of  the  plaintiffs  therein,  and  also 
the  deed  of  March  184^  and  deed  of  May  1871,  were 
made  exhibits  as  part  ot  the  biU,  and  the  trustees  and 
ce^ui  que  trust  and  the  said  judgments,  lei nors  were  made 
parties,  and  summoned  to  answer  the  bill. 

The  plaintiffs  then  pray  that,  "  a  decree  may  be  ren- 
dered by  this  court,  convening  all  of  the  said  lien  credit- 
ors of  the  said  George  W.  Eichelberger  before  one  of 
its  commissioners,  in  order  that  their  respective  debts 
may  be  ascertained  and  audited,  in  the  order  of  their 
priorities  ;  and  appointing  your  complainant,  the  trustee 
in  said  deeds  of  the  24th  of  March  1848  and  the  15th 
of  May  1871,  a  special  commissioner  to  sell  lands  con- 
veyed by  said  deed,  or  so  much  thereof  as  may  be  neces- 
sary to  pay  the  debts  due  to  your  complainant  Charles  H. 
Baagher,  with  the  interest  accrued  thereon,  and  direct- 
ing said  commissioner  to  pay  the  proceeds  of  said  sale  to 
yoar  said  complainant,  and  that  said  plaintiffs  may  have 
sncb  other  and  further  relief  in  the  premises,  as  the  court 
may  aee  fit  to  grant. '' 
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1877. 
August  Torm. 


The  bill  was  not  answered  by  any  of  the  defendants, 
Baugher      but  as  appears  from  the  decree  of  November  10,  1873, 
Eichelbcrger.  was  taken  for  confessed  as  to  all  the  defendants. 

On  the  10th  day  of  November  18 r3,  the  cause  wag 
heard  upon  the  bill  and  exhibits,  upon  consideration 
whereof,  the  court  appointed  four  commissioners,  any 
three  having  power  to  act,  and  directed  them  as  follows: 
"  To  go  upon  the  said  tract  of  land,  described  in  the  bill 
as  '  Federal  Hill, '  and  from  the  one  hundred  and  ninety- 
five  acres'  part  thereof  conveyed  by  *  *  *  *  the 
deed  of  the  24th  March  1848,  filed  as  plaintiff's  Exhibit 
A.,  they  >!«***  proceed  to  lay  off  by  proper 
metes  and  boundaries,  so  much  of  the  said  tract  of  one 
hundred  and  ninety-five  acres  as  will  be  sufficient  in  their 
opinion,  when  sold  for  cash  at  public  auction,  to  pay  off 
and  discharge  the  balance  of  $1,867.67,  with  interest 
thereon  till  paid,  secured  by  the  said  deed  of  trust  of 
the  24th  March  1848;  and  the  said  commissioners  are 
further  instructed  in  executing  the  above  instruction,  to 
select  such  part  of  the  one  hundred  and  ninety-five 
acres,  as  will  affect  least  injuriously  the  value  of  the 
remainder  of  said  *  Federal  Hill '  tract ;  and  they  are 
further  instructed  to  report  their  proceedings  to  the  next 
regular  term  of  this  court. " 

The  said  commissioners  reported  to  the  court  under 
said  order,  that  they  had  set  apart  five  acres  and  thirty- 
two  perches,  which  in  their  judgment,  with  the  improve- 
ments thereon,  would  sell  for  enough  to  discharge  the 
$1,867.67,  with  the  interest;  and  that  the  part  selected 
would  "  affect  least  injuriously  the  value  of  the  remain- 
der of  said  'Federal  HilP  tract."  The  report,  as  ap- 
pears from  an  order  in  the  cause,  of  April  30,  1874,  was 
filed  March  17,  1874,  without  exceptions,  but  was  not 
acted  upon  by  the  court. 

It  is  argued  by  the  appellant,  that  all  that  the  court 
could  do  in  this  cause,  was  to  have  confirmed  that  re- 
port, and  directed  the  sale  of  the  five  acres  and  thirty-two 
perches,  thus  laid  off,  to  pay  the  complainant's  debt, 
"  the  bill  being  intended  only  to  enforce  that  debt.'' 
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As  the  decree  appointing  said  commissioners  and  the  AugiS'Term. 
report  of  said  commissioners  designate  only  the  debt  of  Baugher 
Jl,877.67,  with  its  interest,  it  is  understood  from  the  Eichelberger. 
argument  and  assignment  of  error,  that  the  appellant  re- 
fers to  the  same  debt.  But  the  complainant  sets  up  an- 
other claim,  viz:  ^^5,000.00,  evidenced  by  two  bonds, 
one  of  13,000.00,  the  other  "bf  $2,000.00,  dated  April 
15,  1871,  and  payable,  each  of  them,  five  years  after  date, 
with  interest  from  date  at  the  rate  of  ten  per  centum  per 
annum,  payable  semi-annually,  secured  by  deed  of  trust, 
of  same  date  as  the  bonds,  on  the  whole  of  said  Federal 
Hill  tract,  and  which  stipulated  that,  "  if  default  was 
made  in  the  payment  of  said  bonds  or  either  of  them,  or 
the  interest  thereon  as  it  became  due  according  to  the 
stipulations  on  the  face  of  said  bonds,  it  should  become 
the  duty  of  the  said  trustee,  he  being  thereto  required," 
&c.,  "  to  proceed  to  sell  the  said  tract  of  land,  or  so  much 
thereof  as  might  be  necessary,  at  public  auction  for  cash," 
&c.  The  bill  alleges  default  in  the  payment  of  the  in- 
terest on  said  debt,  there  being  due  April  1,  1873, 
"  $500.00,  the  interest  on  said  debt  for  the  year  preced- 
ing, with  the  interest  which  has  since  accrued,  which  yet 
remains  unpaid."  The  bill  then  alleges  as  before  stated, 
the  existence  of  certain  deeds  of  trust  and  judgments 
that  are  prior  liens  to  the  said  trust  deed  on  said  Federal 
Hill  tract,  and  prays  that  a  decree  may  be  rendered 
convening  all  of  the  said  lien  creditors/'  "  that  their  re- 
spective debts  may  be  ascertained  and  audited  in  the  order 
of  their  priorities/'  and  that  a  commissioner  be  appointed 
"  to  sell  the  lands  conveyed  by  said  deed,  or  so  much  thereof 
thereof  as  maybe  necessary  to  pay  the  debts  due  Bsiugher" 

The  object  of  the  bill  is  therefore  not  merely  to  enforce 
payment  of  the  balance  due  on  the  trust  of  March  24, 
1848,  but  also  to  enforce  the  trust  of  April  15,  1871,  so 
far  as  default  had  been  made  at  the  time  of  filing  the 
bill.  As  to  the  trust  of  March  24,  1848,  had  it  been  the 
only  claim  and  lien  of  Baugher  on  the  one  hundred  and 
ninety-five  acres,  part  of  the  "  Federal  Hill "  tract,  it 
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Augusfrerni   being  prior  to  all  other  lieas  thereon,  it  would  not  have 
iuTher      ^^^^  necessary  to  have  filed  a  bill  in  equity  by  Baugher 

Eicheibei^er.  ^1  his  trustec  to  marshal  the  liens.  That  was  a  matter 
that  more  closely  concerned  subsequent  lienors.  It  was 
to  their  interest  to  see  that  the  land  was  not  sacrificed  in 
the  enforcement  of  Baugher's  first  lien.  But  the  bill 
alleges  that  the  said  one  hundred  and  ninety-five  acres 
of  land  greatly  exceeded  in  value  the  balance  of  Baugher's 
claim  under  said  trust  of  1848,  and  "there  being  no 
power  in  the  deed  authorizing  the  trustee  to  sell  less 
than  the  whole  tract,"  the  trustee  would  undoubtedly 
have  had  the  right  to  have  asked  the  interposition  of  the 
aid  of  a  court  of  equity,  to  sfet  apart  a  portion  of  said 
land  sufficient  to  have  paid  that  amount.  The  bill  how- 
ever was  not  framed  for  that  purpose.  Baugher  having 
also  the  claim  and  lien  on  the  whole  of  "  Federal  Hill  " 
tract  under  the  trust  deed  of  April  15,  1871,  which  was 
subsequent  to  other  liens,  he  filed  this  bill  for  the  enforce- 
ment of  both  liens.  He  could  not  have  sold  under  the 
last  said  deed  without  having  first  ascertained  the  liens, 
their,  amount  and  priority,  that  existed  on  the  whole  of 
the  "  Federal  Hiir'  tract ;  hence  he  filed  his  bill  for  that 
purpose. 

His  bill  was  therefore,  a  single  creditor's  bill  against 
all  lienors  on  the  "  Federal  Hill "  tract,  but  was  not  a 
general  creditors'  bill,  such  as  would  have  called  for 
marshaling  all  the  lien  debts  existing  upon  all  the  lands 
of  Eichelberger.  Having  for  its  object  therefore  a  defi- 
nite purpose,  the  enforcement  of  his  specific  claims  on  a 
certain  tract  of  land,  the  "Federal  Hill"  tract,  the 
complainants  could  have  a  decree  touching  only  the 
object  of  the  bill ;  but  the  court,  by  the  latter  part  of  said 
decree  of  November  10,  1873,  ordered  and  decreed  that 
this  cause  be  referred  to  commissioner  Cleon  Moore,  to 
audit  and  settle  the  following  accounts:  First,  an 
account  showing  all  the  debts  due  by  the  defendant  George 
W.  Eichelbeger,  to  secure  which,  deeds  of  trust  have  been 
given  or  judgments  obtained,  and  which  are  valid  and 
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mbsiding  liens  upon  his  lands:  the  amounts  of  said  debts:  AngwS'ifenn. 
the  persons  to  whom  due:  and  the  priority  of  said  liens      ii^^her 
respectively,  distinguishing  between  the  liens  by  deeds  EichJbMg». 
of  trust   and  those  by  judgments;  second,  an  account 
showing  the  quantity  and  annual  and  fee-simple  value  of  all 
tie  lands  of  the  said  defendant,  George  W.  Eichelberger, 
which  are  subject  to  said  liens,  and  the  different  paicels 
of  the  land  conveyed  in  each  trust  respectively;  and  that 
he  report  the  said  accounts,  with  any  matters  deemed 
pertinent  by  himself,  or  which  any  of  the  parties  may 
require  to  be  specially  reported,  to  this  court  at  its  nest 
regular  term." 

Certainly  the  bill  did  not  ask  the  court  to  direct  an 
account ''  of  all  the  debts  due  by  defendant,"  nor  of  the 
"  subsisting  liens  upon  his  lands,  ^  nor  the  *'  quantity  and  an^ 
nual  and  fee-simple  value  of  all  the  lands"  of  defendant. 
On  the  contrary  the  inquiry,  as  to  those  matters,  was 
plainly  limited  by  the  bill  to  the  '*  Federal  Hill "  tract 
and  the  liens  thereon.  The  bill  not  intimating  such  a 
scope,  the  decree  should  not  have  ranged  so  far ;  because, 
as  has  been  before  intimated,  the  parties  interested  not 
being  apprized  of  so  great  a  scope,  but  relying  on  the 
essential  inquiry  as  maile  by  the  bill,  may  thus  be  taken 
by  surprise,  and  not  collect  testimony  to  meet  the  com- 
missioner's inquiry  ;  and  besides,  "  it  is  inequitable  and 
error  to  vex  the  pirtie^i  with  sul-1i  a  reference,  when  no 
decree  conld  properly  be  based  upon  the  report  when 
made."  The  decree  in  that  respect  and  to  that  extent  is 
erroneous;  and  the  subsequent  decree,  that  of  November 
17, 1874,  which  re-commits  the  matter  of  the  reference 
to  said  commissioner  Moore,  is  consequently  for  the  same 
reason  erroneous;  and  said  report  having  been  baaed 
upon  the  authority  of  that  erroneous  part  of  said  decree^ 
the  decree  of  April  28,  1875  confirming  said  report^  and 
decreeing  the  sale  of  Eichelberger's  lands,  as  ascertained 
by  said  report,  is  also  erroneous.  Therefore  I  am  of 
opinion  that  the  said  decrees  of  April  28,  1875  and  No- 
vtmber  17, 1874,  should  be  reversed ;  and  that  so  muob 
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AugiwtTerm.  ^^  ^^^^  dccrec  of  November  10,  1873,  as  refers  the  taking 
Baugher     ^^  ^aid  account  to  commissioner  Moore,  for  the  purposes 

EichJberger.  therein  stated,  should  also  be  reversed.  But,  if  it  is  true, 
as  it  now  appears  to  be  from  the  report  of  said  Moore, 
upon  which  the  court  based  its  decree,  that  the  whole  of 
said  debt,  secured  by  the  trust  of  April  15,  1871,  is  now 
due;  and  that  in  addition  thereto,  said  Baugher  has 
also  a  judgment  lien  on  all  the  lands  of  Eichelberger; 
and  that  the  "  Federal  Hill  "  tract  is  not  sufficient  to  pay 
all  the  liens  thereon  ;  is  not  in  fact  sufficient  to  pay  off 
the  judgment  liens  that  are  prior  to  the  trust  of  April 
15,  1871;  and  that  Eichelberger  has  lands,  other  than 
the  "  Federal  Hill"  tract,  upon  which  all  those  judgments 
are  existing  liens  ;  and  the  judgment  lienors  thus  having 
two  funds  to  which  they  may  resort,  whilst  Baugher  has 
but  one,  so  far  as  his  trust  liens  are  concerned,  it  may  be 
right  that  the  prior  judgment  lienors  should  first  be  made 
to  seek  satisfaction  of  their  claims  out  of  the  other  lands 
of  Eichelberger,  so  as  to  enable  Baugher  to  have  satis- 
faction of  his  trust  debts  out  of  the  only  fund  he  has  a 
lien  on,  viz:  the  "  Federal  Hill"  tract :  Conrad  v.  Har- 
rison, &c,y  3  Leigh  532 ;  Lems,  Ac.  v.  Caperton^s  ex^r,  8 
Gratt.  148 ;  it  may  also  be  right  to  convene  all  the 
lien  creditors  before  a  com'missioner,  that  their  respective 
debts  may  be  ascertained  and  audited  in  the  order  of  their 
priorities,  and  thus  enable  Baugher  to  ascertain  the  status 
of  his  judgment  Hen,  if  any  exists,  as  it  is  intimated  by 
said  report.  It  therefore  may  be  proper,  upon  the  prin- 
ciple of  after  discovered  facts  and  testimony,  to  permit 
complainants  to  file  a  supplemental  bill,  setting  up  those 
facts,  and  thus  present  to  the  court  a  cause  that  will 
enable  the  court  to  adjudicate  it  according  to  the  rights 
of  all  parties  interested,  upon  the  well  established  prin- 
ciples of  equity  in  such  causes.  Under  the  prayer  for 
general  relief,  and  especially  us  none  of  the  parties  have 
answered  the  bill,  it  seems  to  me,  under  the  circumstances 
of  this  case,  the  complainants  should  be  permitted  to 
pursue  that  course  if  they  desire  it. 


Digitized  by 


Google 


OP  WEST  VIBQINIA.  227 

But  as  the  case  now  stands  upon  the  bill  in  its  present  Augu^Tem. 
shape,  I  do  not  think  it  waS  in  the  power  of  the  court  to  Baugher 
proceed,  as  it  has  done  against  all  the  lands  of  Eichel-  Eicheiiberger. 
berger;  and  as  the  bill  is  not  filed  for  the  benefit  of  all 
the  creditors,  but  simply  such  creditors  as  have  liens  on 
the  "Federal  Hill"  tract,  and  does  not  pray  for  a  con- 
vention of  all  the  creditors,  I  do  not  consider  the  cause 
similar  to  Reynolds  v.  The  Bank,  <fec.,  6  Gratt.  180 ;  and  I 
am  therefore  of  opinion,  that  the  court  could  not  make 
the  other  creditors  substantially  parties  by  its  reference 
to,  and  the  proceedings  before  its  commissioner.  Nor  is 
the  case  similar  to  Dueraon^s  adm'r  v.  Ahop,  27  Gratt. 
229,  because  the  prayer  of  the  bill  in  that  cause  was, 
"  that  an  account  of  all  debts  and  liabilities  of  said  estate 
may  be  taken  and  the  priorities  fixed ;  the  amount  and 
value  of  the  real  estate  may  be  ascertained ;  and  that  all 
other  accounts  and  orders,  which  are  proper  in  the  cause, 
may  be  taken  and  made,  that  the  real  estate  of  which 
Duerson  was  possessed  at  his  death  may  be  sold,  or  so 
much  thereof  as  shall  be  necessary  to  satisfy  the  debt  due 
the  plaintiff;  and  for  general  relief."  Now  in  the  case 
before  us,  the  prayer  is  for  the  convening  of  "  all  the  said 
lien  creditors,"  *  *  *  « j^  Q^der  that  their  respec- 
tive debts  may  be  ascertained  and  audited  in  the  order 
of  their  priorities,"  &c.  The  only  lien  creditors  men- 
tioned in  the  bill,  were  those  who  had  liens  on  the 
"Federal  Hill"  tract  hence  the  prayer  was  limited  to 
them,  and  did  not  embrace  all  the  lien  creditors  of  Eichel- 
berger ;  nor  did  it  comprehend  all  the  lands  of  Eichel- 
berger,  as  did  the  prayer  in  the  Duerson  case.  The 
prayer  in  that  case  embraced  "  all  debts  and  liabilities^^ 
and  the  whole  real  estate  ;  and  prayed  that  "  all  other 
accounts  and  orders  which  are  proper  in  the  cause  may 
be  taken  and  made,"  and  for  general  relief.  The  court 
held  in  that  case,  that  under  that  prayer  "  a  decree  for  a 
general  account  may  be  entered,  all  the  creditors  per- 
mitted to  come  in  and  prove  their  debts,  an  order  en- 
tered staying  all  other  suits^  and  all  assets  administered 
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Angast^erm.  ^^  *^®  ^^^  ^^'^^  f  ^^^  ^^^^  ^^^  ^^^^  ^^^  "therefore  sub- 
lijygher  stantially  a  creditors'  bill,  although  it  does  not  profess  to 
Eichelberger.  ^e  filed  in  behalf  of  all  the  creditors  of  the  decedent." 

But  notwithstanding,  that  bill  was  by  a  single  creditor 
for  an  account  of  assets,  and  the  payment  of  his  debt, 
yet  as  it  called  for  ageneral  account  of  the  assets,  for  the 
ascertainment  and  settlement  of  all  debts  and  liens  and 
their  priorities,  thus  substantially  seeking  a  final  and 
complete  relief  for  all  creditors  and  lienors  upon  the 
whole  estate  in  the  one  suit,  and  thus  avoiding  a  multi- 
plicity of  suits;  it  was  substantially  a  general  creditor's 
bill,  sufficient  to  justify  the  ordering  of  a  general  account 
through  its  prayer;  and  in  that  respect  differs  from  the 
cause  before  us. 

Having  this  view  of  the  cause,  lam  therefore  of  opin- 
ion that  the  bill  in  this  case  is  not  sufficient  in  its  alle- 
gations and  prayer,  to  justify  the  court  in  decreeing  as 
it  has  done ;  and  that  said  decrees  should  be  reversed 
with  costs,  and  the  cause  remanded  to  the  circuit  court 
of  Jefferson  county,  to  be  proceeded  in  according  to  the 
principles  indicated  in  this  opinion,  and  the  rules  of 
equity,  with  leave  to  the  complainants  to  file  a  supple- 
mental bill  if  they  so  desire. 

Decrees  Reversed  and  cause  remanded. 
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Hale  v.  The  West  Virginia  Ojl  and  Oil  Land 
Company. 

1877. 

(Absent,  Johnson,  Judge).  Aoguat  Term. 

Decided  September  10, 1877.  }  n  art 

i  1 1    2**9 

1.  The.  burden  of  charging ^  as  well   as  proving  fraud,  is  on  the  '  43  sn 

party  alleging  it ;  and  while  it  is  not  necessary  or  proper  that  .TT^S 

be  should  spread  out  in  his  pleading  the  evidence  on  which  i?*Lj*?? 

he  relies,  he  must  aver  fully  and  explicitly  the  facts  constitut- 
ing the  alleged  fraud ;  mere  conclusions  will  not  avail. 

'2.  It  is  not  error  to  reject  a  special  plea  setting  up  matter  in  de- 
fense-to  the  action,  when  the  plea  of  non-assumpsit  is  filed ;  and 
the  matter  of  defense  of  such  plea  may  be  given  in  evidence 
under  the  plea  of  non-assumpsit. 

3.  The  defendant,  in  an  action  of  assumpsit,  founded  on  an  accep- 
-  tance  aa  stated  in  the  opinion  of  this  court  filed  in  the  cause, 
after  pleading  non-assumpsit,  on  which  issue  was  joined,  ten- 
dered a  special  plea  in  writing,  to  which  the  plaintiff*  by  his  at- 
torney objected,  and  the  court  rejected  said  special  plea  which 
is  in  these  words,  viz ;  "  The  defendant  comes  and  defends 
ithe  wrong  and  injm'y,  when,  &c.,  and  for  a  further  plea  in  this 
behalf  says  that  the  said  plaintiff  his  said  action  against  it 
'Ought  not  to  have  and  maintain  because  it  says  that  on  the 

—  day  of ,  1873,  one  J.  H.  Carrington,  the  agent  of  the 

defendant  in  the  city  of  New  York,  desired  to  raise  some 
money,  and  induced  B.  S.  Compton  for  his  accommodation,  to 
accept  a  draft  for  $400.00,  drawn  on  the  defendant  by  one 
James  M.  Lemon,  which  said  B.  S.  Comption,  for  the  mere  ac- 
commodation of  said  Carrington,  accepted  in  the  name  of  the 
defendant  as  its  president,  it  being  the  intent  and  understand- 
mg,  that  the  said  Lemon  should  have  the  said  draft  discounted 
and  pay  the  proceeds  thereof  to  said  Carrington,  and  had  no 
right  po  oiherwjjse  dispose  of  said  draft  j  that  the  said  B.  S. 


Digitized  by 


Google 


230 


SUPREME  COURT  OP  APPEALS 


1877. 
August  Term. 

Hale 

T. 

The  West  Va. 

Oil  and  Oil  Land 

Company. 


Compton  heard  no  more  of  the  matter  until  the  said  note  be- 
came due  ;  the  said  LemoR  came  from  New  York  to  Monroe, 
Michigan,  and  represented  to  the  said  B.  S.  Compton,  that  Car- 
rington  could  not  at  that  time  pay  the  said  draft,  and  desired 
a  renewal  thereof,  and  the  said  B.  S.  Compton,  president  of 
the  defendant,  relying  upon  the  representations  of  the  said 
James  M,  Lemon,  and  believing  from  the  representations,  that 
the  said  draft  had  been  discounted  for  the  benefit  of  said  J. 
H.  Carrington,  renewed  the  said  draft  by  accepting  on  behalf 
of  the  defendant  the  draft  described  in  the  plaintiff 's  declara- 
tion, which  draft  the  said  James  M.  Lemon  fraudulently  en- 
dorsed to  E.  C.  Lawrence  &  Co.,  the  said  E.  C.  Lawrence  be- 
ing his  son-in-law ;  and  said  Lawrence  &  Co.  endorsed  the 
same  to  plaintiff.  The  defendant  therefore  avers,  that  the 
said  James  M.  Lemom  procured  the  said  draft  to  be  so  accepted 
as  aforesaid  by  fraud,  and  that  the  said  acceptance  was  made 
for  no  consideration  whatever ;  and  defendant  avers  that 
said  Lemon  did  not  endorse  the  said  draft  to  E.  C.  Lawrence 
&  Co,  until  after  the  maturity  thereof.  A*nd  this  the  defend- 
ant is  ready  to  verify  ;  therefore  it  prays  judgment,  &c. 

West  Virginia  Oil  and  Oil  Land  Company, 

By  Counsel. 
West  Virginia, 

Ritchie  County  f  ss : 
B.  S.  Compton,  the  president  of  West  Virginia  Oil  and  Oil 
Land  Company,  being  duly  sworn,  says  that  the  facts  and 
allegations  set  forth  in  the  foregoing  plea  so  far  as  made  upon 
his  own  knowledge  are  true ;  and  so  far  as  made  upon  infor- 
mation, he  believes  them  to  be  true. 

B.  S.  Compton. 

Taken,  subscribed  and  sworn  to  before  me,  this  28th  day  of 
April  1875. 

Wm.  H.  Douglass,  Clerk. 

Held- That  the  circuit  court  did  not  err  in  rejecting  the 
said  special  plea. 

Svpersedeas,  granted  upon  the  petition  of  the  defend- 
ant below,  to  a  judgment  ot  the  circuit  court  of  the 
county  of  Ritchie,  rendered  on  the  20th  day  of  October 
1875,  in  an  action  at  law  then  pending  in  said  court,  in 
which  W.  E.  Hale,  was  plaintiff,  and  the  West  Virginia 
Oil  and  Oil  Land  Company,  was  defendant. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 
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The  Hon.  James  Monroe  Jackson,  Judge  of  the  fifth  Augurt^Term. 

judicial  circuit,  rendered  the  judgment  below.  jg^JJ^ 

▼. 

Thfl  West  Va 

Walter  8,  Sajids,  for  defendant  below  and  plaintiff  in  on  and  on  Land 

Gompanj. 

error  : 

The  holder  of  a  note,  transferred  to  him  after  matu- 
rity, takes  it  subject  to  all  the  defenses  and  equities  to 
which  it  was  subject  in  the  hands  of  his  immediate 
assignor :  Vathir  v.  Zane,  6  Gratt.  246 ;  Wilson  v.  Lazier, 
11  Gratt.  477;  Dat-is  v.  3IiUer,  14  Gratt.  1. 

The  plea  was  not  had  for  duplicity,  and  if  it  were,  the 
advantage  thereof  could  only  be  taken  by  special  demur- 
rer: Smith  y,  Lloyd,  16  Gratt.  313;  King  v.  Howard,  1 
Gush.  141 ;  3  Rob.  (new)  Pr.  509,  50;  Ounningham  v. 
Smith,  10  Gratt.  255;  Tucker  y.  Ladd,  7  Co  wen  450; 
Currie  v.  Henry,  2  Johns.  433 ;  Fatcher  v.  Sprague,  2 
Johns.  462. 

Fraud  cannot  be  proven  unless  alleged:  Knibbw. 
Dixon,  1  Rand.  250;  Thompson  w.  Jackson,  S  Rand.  504; 
Ijoorais  v.  Jackson,  6  W.  Va.  613;  Faure  v.  Martin,  7 
N.  Y.  210. 

The  demurrer  to  the  declaration  should  have  been 
sustained — the  last  two  counts  are  evidently  bad :  Bank 
U.  S,  v.  Jackson,  9  Leigh  221. 

B.  Mason  AnMer,  for  plaintiff  below  and  defendant  in 
error  : 

The  plea  was  properly  rejected. 

1  (a.)  It  is  bad  for  duplicity,  attempting  to  plead  fraud 
and  want  of  consideration  ;  it  is  inconsistent  with  itself, 
alleging  that  the  draft  was  given  in  reneioal  and  vnthout 
consideration',  it  is  argumentative,  uncertain,  and  ambig^ 
nous ;  it  avers  matters  of  legal  conclusion,  which  are  not 
judicially  presumable  from  the  facts  alleged  :  1  Chitty 
PI.  539, 545 ;  Steph.  PI.  378, 384 ;  3  Rob.  (new)  Pr.  484 ; 
5  id.  207,  300,  301, 307  ;  Cunningham  v.  Smith,  10  Gratt. 
255;  Richardson  v.  Insurance  Co.,  27  Gratt.  749; 
Loomis  V.  Jackson,  6  W.  Va.  701 ;  Van  Bibber  v.  Beirne, 
id.  176;  Duval  v.  Malone,  14  Gratt.  27. 
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AngtSrma.      ^®  ^^^^  alleged  constitnte  do  defense. 

iij;  Lemon  was  an  agent  of  the  defendant,  so  was  Carring* 

The  w«itTa.  ton.      Lawrence  &  Co.  are  charged  with  no  fraud,  and 

^cSSSmj^*  took  bona  fide  and  for  value :   Wilson  v.  Lazier,  1 1  Gratt. 

477;  1  Pars.  Con.  39,  42,  52;  2  id.  (4th  ed.)  340;  Fant 

V.  MiUer,  17  Gratt.  55,  57 ;  Hoover,  assignee  v.  Wise,  1 

Otto  308. 

Defendant  is  estopped  to  plead  fraud  of  Lemon :  Story 
on  Agency,  §§443,  452;  2  Rob.  (new)  Pr.  248;  N.  7. 
&  N.  H.  R.  R.  V.  Schuyler,  34  N.  Y.  72 ;  Tome  v.  ParVg 
R.  R.  Co.,  17  Am.  R.  640. 

Want  of  consideration  is  not  per  se  a  defense  as  to 
accommodation  paper,  even  against  one  taking  it  after 
maturity:  ^/  Rob.  (new)  Pr.  V:3'i,  253;  1  Pars.  Con. 
213-17;  Story  on  Bills  §§191-2,  253;  1  Saunders  PI. 
and  Ev.  577;  Fetters  v.  Muncie  Nat.  Bank,  7  Am.  R 
225;  Davis  v.  Miller,  14  Gratt.  1  ;  Charles  v.  Marsden^ 
1  Taunt.  224 ;  Sturdevant  v.  Ford,  43  E.  C.  L.  61 ;  Car- 
rnthers  v.  West,  63  id,  143 ;  Quimi,  v.  Hard,  5  Am.  R. 
384. 

(C.)  The  plea,  if  good  as  a  defense,  amounts  to  the 
general  issue:  Steph.  PI.  163  (4th  ed.) ;  1  Chitty  477, 
481 ;  5  Rob.  Pr.  286-7  ;  M.  &  M.  Bank  v.  Evans]  9  W. 
Va.  373  ]  B.&O.  R.  B.  v.  Polly,  Woods  &  Co.,  14  Gratt. 
454;  id.  478. 

2.  Defendant  has  not  been  prejudiced.  It  might  have 
introduced  under  the  general  issue  the  matters  of  defense 
contained  in  the  plea:  (Same  authorities  as  above) ;  5 
Rob.  Pr.  255;  lid.  232;  Fant  v.  Miller,  17  Gratt.  47; 
PHlausv.  Mienop,  3  Burr.  1675;  Bird  v.  Randall,  id. 
1353;  Major's  ea?V  v.  Gibson,  1  Patt.  and  Heath.  76; 
Shephard  v.  Anderson,  2  id.  203. 

Haymond,  Judge,  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  assumpsit  brought  by  the  plaintiff 
against  the  defendant,  in  the  circuit  court  of  Ritchie 
county.  The  action  was  commenced  on  the  6th  day  of 
January  1875.     The   declaration   contains  four   special 
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ooants^  and  several  of  the  common  counts  in  oMumpail.  Atiguiiiwm. 
The  action  seems  to  be  founded  upon  a  bill  in  these  words       i;^^ 

tO-wit:  PheWettVa. 

« $400.00  New  Yobk,  December  15, 1873.     ^SmSLS*^ 

'*  Four  months  after  date,  pay  to  the  order  of  myself, 
four  hundred  dollars  ($400.00)  value  received,  and  charge 
the  same  to  the  account  of  your  obedient  servant. 

James  M.  Lemon. 
To    West    Virginia    Oil  and  Oil  Land    Co.,  Petroleum, 
West  Virginia, 

The  defendant  accepted  the  said  bill  as  follows  : 
"  Accepted — Payable  226  Pearl  street,  New  York. 
West  Va.  Oil  and  Oil  Land  Co. 
B.  S.  Ci>MPT<)N,  Preset 
The  bill  is  endorsed  by  James  M.  Lemon  and  Col.  W. 
E.  Hale.  On  the  29th  day  of  April  1875  the  parties,  by 
their  attorneys,  appeared  in  court;  and  the  defendant 
demurred  to  the  plaintiff 's  declaration  and  each  count 
thereof;  and  the  plaintiff^  joined  in  the  demurrer.  The 
court  overruled  the  demurrer.  The  plaintiff  in  error 
does  not  complain  in  his  petition  that  the  court  erred  in 
its  judgment  upon  the  demurrer;  and  lam  unable  to 
perceive  any  error  in  the  judgment  of  the  court  in  over- 
ruling the  demurrer.  On  the  30th  day  of  April  1875,  it 
appears  that  the  parties  again  appeared  in  court, 
and  the  defendant  pleaded  non-assurripsity  on  which 
issue  was  then  joined;  and  the  defendant  tendered  a 
special  plea  in  writing,  and  asked  leave  to  file  the  same, 
to  the  filing  of  which  the  plaintiff,  by  his  counsel, 
objected,  and  the  court  sustained  the  objection,  and  re- 
jected the  plea.  It  further  appears  that  on  the  20th 
day  of  October  1875,  the  parties  again  appeared  in 
court,  by  their  attorneys,  and  neither  party  requiring 
a  jury,  the  court  in  lieu  of  a  jury  having  heard  the 
evidence,  "is  of  opinion  that  the  plaintiff  is  entitled  to 
recover  from  the  defendant  the  sum  of  $400.00,  with  in- 
terest thereon  from  the  18th  day  of  April  1874,  and  his 
costs  by  him  in  this  behalf  expended ;  it  is  therefor  con- 
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Aogurt'Tenn.  sidered  by  the  court,  that  the  plaintiff  do  recover  ol  the 
^^       defendant  the  sum  of  $400.00,  in  the  plaintiff  ^s  declara- 

The  West  va.  ti^^^i  mentioned,  with  interest  thereon,  as  aforesaid,  and 
^Com^yf°*  the  plaintiff's  costs  herein  expended."  It  further  appears 
that  upon  the  trial  of  the  cause  the  defendant  tendered 
his  two  several  bills  of  exceptions  to  the  ruling  and  opin- 
ions of  the  court  marked  number  one  and  two  respectively, 
and  asked  that  the  same  be  signed,  sealed,  and  saved 
to  it,  and  made  a  part  of  the  record,  which  was  accord- 
ingly done.  By  bill  of  exception  number  one,  it  ap- 
pears that  after  the  defendant  had  pleaded  the  general 
issue  in  this  cause  by  its  counsel,  it  tendered  a  special 
plea  in  these  word^  :  "  The  defendant  comes  and  defends 
the  wrong  and  injury,  when,  &c.,  and  for  a  further  plea 
in  this  behalf,  says  that  the  said  plaintiff  his  said  action 
against  it  ought  not  to  have  and  maintain,  because  it 

says  that  on   the day  of  1873,  one  J.  H.  Car- 

rington,  the  agent  of  the  defendant  in  the  city  of  New 
York,  desired  to  raise  some  money,  and  induced  B.  S. 
Corapton,  for  his  accommodation,  to  accept  a  draft  for 
$400.00,  drawn  on  the  defendant  by  one  James  M.  Lemon, 
which  said  B.  S.  Compton,  for  the  mere  accommodation 
of  said  Carrington,  accepted  in  the  name  of  the  defend- 
ant, as  its  president,  it  being  the  intent  and  understand- 
ing that  the  said  Lemon  should  have  the  said  draft  dis- 
counted, and  pay  the  proceeds  thereof  to  said  Carrington, 
and  had  no  right  to  otherwise  dispose  of  said  draft ;  that 
the  said  B.  S.  Compton  heard  no  more  of  the  matter, 
until  the  said  note  became  due ;  the  said  Lemon  came 
from  New  York  to  Monroe,  Michigan,  and  represented 
to  the  said  B.  S.  Compton,  that  Carrington  could  not  at 
that  time  pay  the  said  draft:,  and  desired  a  renewal  there- 
of;  and  the  said  B.  S.  Compton,  president  of  the  defend- 
ant, relying  upon  the  representations  of  the  said  James 
M.  Lemon,  and  believing  from  the  said  representations, 
that  the  said  draft  had  been  discounted  for  the  benefit  of 
said  J.  H.  Carrington,  renewed  the  said  draft  by  accepting 
on  behalf  of  the  defendant  the  draft  described  in  the 
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plaintiff's  declaration,  which  draft  the  said  James  M.  AugusT^Tem. 
Lemon,  fraudulently  endorsed  to  E.  C.  Ijawrence  &  Co.,        ^^ 
the  said  E.  C.  Lawrence  being  his  son-in-law,  and   said  The  west  va. 
Lawrence  &  Co.  endorsed  the  same  to  plaintiff;  the  de-     company." 
fendant  therefore  avers,  that  the  said  James  M.  Lemon 
procured  the  said  draft  to  be  so  accepted  as  aforesaid  by 
fi-and,  and  that  the  said  acceptance  was  made  for  no  con- 
sideration whatever.      And   defendant  avers  that   said 
Lemon  did  not  endorse  the  said  draft  to  E.  C.  Lawrence 
&  Co.  until  after  the  maturity  thereof.      And  this  the  de- 
fendant is  ready  to  verify ;  therefore,  it  prays  judgment,  &c. 
West  Va.  Oil  and  Oil  Land  Company. 

By  Counsel. 
*'  West  Virginia,  Ritchie  County,  ss  : 

"B.  S.  Compton,  the  president  of  the  West  Virginia 
Oil  and  Oil  Land  Company,  being  duly  sworn,  says  that 
the  facts  and  allegations  set  forth  in  the  foregoing  plea, 
so  far  as  made  upon  his  own  knowledge,  are  true ;  and  so 
far  as  made  upon  information,  he  believes  them  to  be 
true.  "  B.  S.  Compton. 

"Taken,  sw^orn  to  and  subscribed  before  me,  this 
28tb  day  of  April  1875. 

*' William  H.  Douglass,  Clerk" 
and  proposed  to  file  the  same;  to  the  filing  of  which 
plea,  the  plaintiff,  by  his  counsel,  objected,  which  objec- 
tions, being  argued  by  counsel  and  considered  by  the 
court,  were  sustained;  and  the  court  refused  to  allow  the 
said  plea  to  be  filed.  The  only  error  assigned  in  the 
petition  for  a  supersedeas  is  that,  "  it  was  error  in  the 
court  to  refuse  and  reject  the  special  plea  mentioned  in  " 
said  bill  of  exceptions  number  one.  The  plea  manifestly 
upon  its  face  seeks  to  set  up  at  least  two  several  distinct 
matters  of  defense;  but  these  matters  of  defense,  if 
good,  which  it  is  now  unnecessary  to  decide,  are  not  so 
stated  as  to  show  a  defense  to  the  action.  The  burden 
of  charging,  as  well  as  proving,  fraud,  is  on  the  party 
alleging  it;  and  while  it  is  not  necessary  or  proper  that 
he  should  spread  out  in  his  pleading  the  evidence  on 
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AugrotTerm.  ^^'^^^  ^6  relies,  he  raust  aver  fully  and  explicitly,  the 
52J       facts  constituting  the  alleged  fraud;  mere  conclusions 

Thew^stva.  will  not  avail:  Butler  v.  Viele,  44  Barb.  (N.  Y.)  166; 
^"SSJ2iJ;f"^  Gould's    PL,    ch.    3    §2;    Hilliard  on   Remedies    for 
Torts,  2d  ed.,  257,  and  authorities  there  cited ;  2d  Saun- 
ders'   PI.    &  Ev.,  page  25,  side    page  527.     It  may 
be  remarked  that  the  plea  fails  to    aver  that  the  first 
bill   was  not  discounted  for  the  benefit  of  said  Car- 
rington,  and  it  is  averred,  that  the  second  bill  was  in  re- 
newal of  the  first,  but  it  is  not  averred,  that  the  said 
Carrington  did  not  receive  the  benefit  of  the  proceeds 
thereof.      But  on  this  subject  generally,  see   2  Rob. 
Pr.  (new)  253,  and  cases  there  cited.     If  the  matters  set 
up  in  said  plea  were  good  as  pleaded,  and  were  good  as 
defenses  to  plaintiff's  action,  the  defendant  would  have 
no  cause  of  complaint  that  his  plea  or  pleas  were  rejected 
by  the  court,  because  he  could  not  be  prejudiced  thereby, 
as  appears   by  the    record.      As   we    have    seen,    the 
defendant  pleaded   non-assumpsit^  on    which  issue  was 
joined,  and  this  plea  was  filed  when  said  special  plea 
was  tendered  and  rejected.    Said  special  plea,  so  far  as  it 
contains  a  defense  to  the  action,  in  effect  only  amounts  to 
the  general  issue.     And  the  matters  sought  to  be  set  up 
in  said  plea  as  defense,  so  far  as  they  are  good,  if  sufl&- 
ciently  pleaded  could  be  given  in  evidence  on  the  plea 
of  7ion'a88U7npsit.     It  is  not  error  to  reject  a  special  plea 
setting  up  matter  in  defense  to  the  action,  when  the  plea 
of  non-assumpstit  is  filed,  and  the  matter  of  defense  of 
such  plea  may  be  given   in  evidence  under  the  plea  of 
non-assumpsit :  Baltimore  and  Ohio  JB.  i2.  Co.  v.  Laffertys, 
14  Gratt.  478;  Baltimore  and  Ohio  R.  R.  Co.  v.  Polly, 
Woods  &  Co.,  14  Gratt.  454 ;  Fant  et  al.  v.  Miller  &  May- 
heWyVl  Gratt.  47;  5  Rob.  Pr.  (new)  255,  and  the  numer- 
ous authorities  there  cited;  1   Chitty  PI.  side  page,  477 
478 ;  Major's    eoc^r  v.  Gibson,  1  Pat.,  Jr.,    &    H.  76. 
In   2   Saund.  on   PI.  and  Ev.,  top  page  25   and  side 
page  527,  it  is  said  :  '^  where  fraud  is  intended  to  be  set 
up  as  a  defense,  it  may  be  given  in  evidence  under  the 
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general  ipsue  in  assumpmt"   For  the  foregoing  reasons  the  AugurtTerm. 
circuit  court  did  not  err  in  rejectipg  said  special  pleas.        ^^ 
The  pointy  stated  and  made  by  the  defendant's  second  The  West  va. 
bill  of  exceptions^  is  expressly  waived  by  the  defendant  ^"company*"* 
in  his  petition  for  a  supersedeas.     I  therefore  deem  it  un- 
necessary to  further  notice  the  second  bill  of  exceptions. 

For  the  foregoing  reasons  there  is  no  error  in  the 
judgment  of  the  circuit  court,  of  which  the  plaintiff  in 
error  can  complain  in  this  Court. 

The  judgment  of  the  circuit  court  is  therefore  affirmed, 
with  costs  and  damages,  according  to  law,  in  favor  of  the 
defendant  in  error,  against  the  plaintiff  in  error. 

Judgment  Affibmed. 
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^Ijarl^^tuttrtt, 


Baker  et  al,  v.  Rinehard,  Mayer  &  Co.  et  al. 

11  23H  Decided  September  10,  1877. 

I  47    419  ^  ' 

I  64  4861  1877.         1.  A  court  of  equity  ought  not  to  grant  an  injunction,  to  stay  the 

Auguat  Term.  ^^  ^j  personal  property,  levied  on  by  a  sheriff  by  virtue  of  an 
execution,  which  property  is  owned  by  a  third  party,  when 
the  property  is  not  from  its  nature  of  peculiar  value  to  the 
owner,  and  when  its  sale  will  not  obviously  greatly  injure  th« 
owner  by  the  consequential  damages  it  would  produce.  (See 
Walker  v.  Hunt,  2  W.  Va.  491. 

2.  Quaere —Would  the  fact  that  the  sale  would  obviously  greatly 

injure  the  owner  by  the  consequential  damages  it  would  pro- 
duce, alone  justify  the  granting  of  an  injunction  to  such  sale? 

3,  If  the  property  is  owned  by  several  different  parties,  not  joint- 

ly but  severally,  each  owning  a  «ieparale  part  of  the  property 
by  titles  derived  from  different  parties,  the  owners  in  such 
case  can  not  unite  in  a  bill  to  enjoin  the  sale.  Such  a  bill 
should  be  dismissed  on  demurrer  as  multifarious. 

Appeal  from  and  supersedeas  to  a  decree  of  the  circuit 
court  of  Ritchie  county,  rendered  on  the  27th  day  of 
April  1877,  in  a  cause  in  chancery,  in  said  court  then 
pending,  wherein  Tillman  H.  Baker  and  others,  were 
plaintiffs,  and  Rinehard,  Mayer  &  Co.,  were  defendants, 
granted  upon  the  petition  of  said  plaintiffs. 

Hon.  James  M.  Jackson,  Judge  of  the  fifth  judicial 
circuit  rendered  the  decree  complained  of. 

The  following  statement  of  the  case  was  prepared  by 
Green,  President,  who  delivered  the  opinion  of  the 
Court : 

Tillman  H.  Baker,  W.  S.  Baker  and  A.  S.  Baker,  in 


Digitized  by 


Google 


OF  WBST  VIRGINIA.  •  239 

Jannary  1877,  filed  their  bill   in  the  circuit  court   of  AuguTTenn. 
Ritchie  county,  alleging  that  the   defendants  Rinehard,    Baker  €io/. 
Mayer  &  Co.  had  issued  an  execution  on  a  judgment     lUuJhard, 
against  T.  D.  Baker  and  W.  B.  Baker  for  $313.16  with    ^"^"of  ^• 
interest  from  October  16,  1876  and  $9.70  costs,  which 
was  levied  on  nine  head  ot  yearlings,  four  head  of  calves, 
one  horse  and  two  hogs,  the  property  of  one  of  the  plain- 
tiflfe,  Tillman  H.  Baker ;  and  on  five  head  of  yearlings,  one 
mare  and  colt,  eleven  head  of  sheep  and  one  calf,  the  prop- 
erty of  another  of  the  plaintiffs,  W.  S.  Baker;  and  one 
mare  and  one  cow,  the  property  of  the  female  plaintiff 
A.  S.  Baker ;  that  the  sheriff,  being  notified  that  it  was 
their  property,  required  of  the  plaintiffs  in  the  execution 
an  indemnifying  bond,  which  was  given  ;  and  thereupon 
the  sheriff  advertised  said  property  for  sale. 

The  bill  further  alleges,  that  the  return  day  of  the  exe- 
tion  had  passed,  yet  it  had  not  been  returned  to  the  office, 
whence  the  execution  issued,  and  no  venditioni  exponas 
had  issued.  The  plaintiffs  assert  in  general  language, 
that  they  had  no  complete  and  adequate  remedy  at 
law ;  and  then  in  direct  contradiction  with  a  charge 
previously  made  in  the  bill,  charge  that  no  indemnify- 
ing bond  had  been  given  by  the  plaintiff's  to  the  sheriff; 
and  they  say  in  general  terms,  that  if  such  property  is 
permitted  to  be  sold,  they  will  sustain  irreparable  in- 
jury ;  and  the  bill  prays,  that  the  plaintiffs  in  said  exe- 
tion  and  the  sheriff,  who  levied  it,  may  be  made  defend- 
ants, and  maybe  enjoined  from  selling  said  property; 
and  for  general  relief.  Depositions  were  taken  by  the 
complainants  to  prove  the  ownership  of  the  property  by 
them  severally,  as  alleged  in  the  bill ;  and  the'defendants 
demurred  to  the  bill,  and  filed  answers,  which  were  re- 
plied to  generally.  On  the  27th  day  of  April  1877  the 
Court  by  its  decree  sustained  the  demurrer,  dissolved  the 
injunction  and  dismissed  the  bill,  and  decreed  that  the 
defendants  Rinehard,  Mayer  &  Co.  recover  of  the  com- 
plainants their  costs. 


Digitized  by 


Google       — 


W77. 
August  T( 


240  SUPBEME  OOUBT  OF  APPEAU9 

R.  8.  Blair,  for  appellants  : 
BaktretaL  •pjjg  following  authorities  are  relied  on,  to  show  the 
i£y«!?co.  right  to  enjoin  the  sale  of  personal  property  under  an 
execution,  where  the  party  or  parties  claim  as  bona  fide 
owners,  and  not  as  incumbrancers  merely:  Walter  v. 
HuTd,  2  W.  Va.  491 ;  McFarland  et  al  v.  DiUey  elal.b 
W.  Va.  136;  Lewis  v.  Spencer,  7  W.  Va,  691;  T^Vson 
&  Trent  v.  Butler  et  al,  3  Munf.  564,  565;  2d  vol.  Tuck- 
er's Commentaries  469  (top  page)  ;  Watson  v.  Sutherland, 
5  Wall.  74 ;  Boyer  et  al.  v.  Creigh  et  al.,  3  Hand.  31 ;  Scotld 
ux.  V.  Holliday,  5  Munf.  103;  Sampson  v.  Brice,  ib. 
Munf.  175;  Crawford  v.  Thurmond  et  al.,  3  Leigh  85. 

Scott  &  Cole,  for  appellees  : 

1.  A  court  of  equity  will  not  interfere  by  injunction, 
on  application  of  the  professed  owner,  to  inhibit  the  sale 
of  personal  property  taken  on  execution  unless  it  be 
shown  that  the  property  is  of  peculiar  value,  or  that  for 
bome  reason  the  party  cannot  get  adequate  compensation 
for  the  wrong,  complained  of,  in  damages  in  an  action  at 
law:  2  Rob.  (old)  Pr.  224,  225;  Randolphv.  Randolph, 
3  Munf.  99;  Allen  v.  Freeland,  3  Rand.  170;  Wilson  & 
French  v.  Butler,  3  Muuf.  559 ;  Bowyer,  &c.  v.  Creigh,  3 
Rand.  25;  Randolph  v.  jBanc/o^pA,  6  Rand.  194;  Walker 
V.  Hunt,  2  W.  Va.  491;  Watson  v.  Suthei^land,  5  Wall. 
74;  DuPrev.  Williams,  5  Jones  Eq.  9^j;  Letois  v.  Lery, 
16  Md.  85;  Freeland  v.  Reynolds,  16  Md.  415;  Hilliard 
on  Injunctions,  232,  233,  234,  235. 

2.  While  the  granting  of  special  injunctions  in  many 
cases  is  indispensable  for  the  purposes  of  social  justice^ 
it  is  attended  with  no  small  danger,  both  from  its  sum- 
mary nature  and  its  liability  to  abuse,  and  ought  to  be 
guarded  with  extreme  caution:  2  Story's  Eq.  Jur., 
§959  (6.)  and  note ;  Fmly  v.  Warner,  5  How.  (U.  S.)  141. 

3.  Several  complainants  cannot  assert  separate  titles 
to  diffeirent  pieces,  or  articles  of  property,  owned  by  theai 
severally;  by  the  same  bill.    Such  a  bill  is  multifarious : 
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2  Rob.  (old)  Pr.  278,  279,  and  authorities  there  cited ;  Augirrerm 
Story's  Eq,  PI.  §§27 J,  271  b  to  280.  pakere^o/.'" 

V. 

Green,  Prkside.vt,  delivered  the  opinion  of  the  Court :    Mayer  &'co. 

The  question  arising  in  this  cause  is,  whether  on  such 
allegations,  as  are  made  in  the  bill,  an  injunction  can  be 
properly  sought  by  the  owners  of  j:ersonaI  pro;  erty  to 
prevent  its  sale  by  a  sheriff,  who  has  levied  upon  it  an 
execution,  issued  against  a  third  party  having  no  interest 
in  the  property.  In  Virginia  the  decisions  seem  t  > 
tablish  the  principle:  "  That  a  court  oi  equity  should 
not  interfere,  to  prevent  a  creditor  from  .seizing  and 
selling  under  his  execution  any  property,  which  he  may 
think  liable  to  it :  unless  the  roperty  be  of  i^uch  a  character 
that  the  owner  cannot  l)i  fully  compensated  by  the  ver- 
dict of  a  jury  giving  him  its  fair  market  vilue  ;  and  that 
this  can  only  be,  where  the  property  is  of  such  a  nature 
that  it  may  fairly  be  supposed  to  have  a  peculiar  and  ad- 
ditional value  in  the  estimation  of  the  owner,  the  pretium  af- 
fedionis. "  2  Rob.  Pr.  (old)  225 ;  see  Randolph  v.  Ran- 
dolph d-c,  3  Munf.  99 ;  Wilson  &  French  v.  Butler  (&c.,  3 
Manf.  559;  Scott  etux.  v.  HaHiday,  5  Munf.  103;  Samp- 
son V.  Bryce,  5  Munf.  175;  Bowyer  &c.  v.  Creigh  &c,,  3 
Rand.  25;  Allen  v.  Freeland,  3  Rand.  175;  Randolph  v. 
Randolph,  6  Rand.  198 ;  Sims  v.  Harrison,  4  Leigh 
346 ;  Kelly  v.  Scott,  5  Gratt.  479 ;  Summers  &c.  v.  Bean} 
13  Gratt.  417.  In  some  of  these  cases  the  court  rendered 
no  opinion  ;  in  others  the  language  used  was  loose  or 
more  general,  from  which,  if  the  case,  in  which  the 
language  is  used,  is  not  particularly  examined,  it  might 
be  inferred,  that  a  court  of  equity  in  such  cases  would 
interpose  when,  from  the  nature  of  the  case,  the  remedy 
at  law  was  incomplete,  without  reference  to  the  peculiar 
nature  of  the  property.  But  if  the  cases  themselves  are 
examined,  it  will  appear  that  the  law  as  laid  down  by 
Robinson  in  his  Practice,  as  quoted  above,  is  fairly  in- 
ferrable from  all  the  Virginia  decisions,  and  is  clearly  ' 
expressed  and  laid  down  in  some  of  them.     Bearing  in 
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mind  that  the  Virginia  court  of  appeals  held,  that  slaves 
had  in  the  estimation  of  the  owners  a  peculiar  value,  un- 
less the  contrary  appeared,  {Randolph  v.  Randolph,  6 
Rand.  194),  it  will  be  obvious  that  the  court  of  appeals  of 
Virginia,  in  none  of  the  cases  above  cited,  has  ever  gone 
further  than  to  hold,  that  a  court  of  equity  would  inter- 
fere to  prevent  a  creditor  from  seizing  and  selling  under 
execution  the  property  of  a  third  party,  if  such  property 
was  of  a  nature,  that  it  could  fairly  be  supposed  to  have  a 
peculiar  value  in  the  estimation  of  the  owner,  and  not  other- 
wise. Judge  Tucker,  in  his  Commentaries  vol.  2,  p.  473; 
admits  that  the  Virginia  decisions  are  as  above  stated,  but 
says:  "To  the  decisions  above  cited  we  are  compelled  to 
bow  in  submission,  and  doubtless  the  principle  of  them  is 
in  general  correct;  yet  if  injunctions  are  granted  on  the 
ground  of  irremediable  mischief  to  the  party,  the  justice 
of  refusing  it  is  not  perceived  in  many  cases,which  would 
be  excluded  by  these  decisions.  Thus,  if  on  an  execu- 
tion against  it,  the  only  horse  of  B.,  a  poor  man,  is  taken 
from  the  plough,  it  is  a  mockery  of  justice  to  say  to  him, 
*you  may  sue  for  damages,'  when  a  lawsuit  may  be  be- 
yond his  means,  and  even  these  means  are  diminished  by 
the  wrong;  and  this,  although  he  \i2i^ poaaeasiony  and  must 
give  ample  security  for  the  property  if  he  fails  to  prove 
his  title  to  it."  Judge  Tucker,  while  admitting  that  the 
Virginia  decisions  did  not  justify  such  conclusion, 
thought  that,  as  a  jury  could  not  take  into  consideration 
the  collateral  or  consequential  damages  resulting  to  the 
owner  from  the  taking  of  such  property,  that  therefore, 
a  court  of  equity  ought  to  interfere  to  prevent  such  col- 
lateral or  consequential  damages  arising;  and  his  view 
received  a  certain  amount  of  countenance  from  the  de- 
cision of  the  supreme  court  of  the  United  States  in  the 
case  of  Wataon  v.  Sutherland,  5  Wall,  74.  In  that  case, 
an  injunction  was  sustained;  Sutherland  alleging  in  his 
bill,  that  the  defendants  in  the  chancery  case  had  levied 
a /ten /acia«,  issued  against  a  third  party,  on  his  stock  of 
goods;  and  he  asked  an  injunction  to  the  sale  to  prevent 
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irreparable  injury  to  himself;  and,  as  showing  that  such  A.agii?Tonn. 
irreparable  injury  would  result,  he  states  in  his  bill  "  that    Baker  «< a/."* 
he  was  the  bona  fide  owner  of  the  stock  of  goods,  which     Rin^hard, 
were  valuable,  Jtnd  purchased  for  the  business  of  the  cur-    ^^^^af.  ^ 
rent  season,  and  not  all  paid  for;  that  his  only  means  of 
payment  were  through  his  sales ;  that  he  was  a  young 
man,  recently  engaged  on  his  own  account  in  merchan- 
dising, and  had  succeeded  in  establishing  a  profitable 
trade;  and  if  his  store  was  closed,  or  goods  taken  from 
hira,  or  their  sale  even  long  delayed,  he  would  not  only 
be  rendered  insolvent,  but  his  credit  destroyed,  his  busi- 
ness wholly  broken  up,  and  his  prospects  in  life  blasted," 
The  court  says  that  **  loss  of  trade,  destruction  of  credit, 
and  failure  of  business  prospects,  are  collateral  and  con- 
sequential damages,  which   it  is  claimed  would  result 
from  the  trespass,  but  for  which  compensation  cannot  be    • 
awarded  in  a  trial  at  law.     The  absence  of  a  plain  and 
adequate  remedy  at  law  aflords  the  only  test  of  equity 
jurisdiction,  and   the  application  of  this  principle  to  a 
particular  case  must  depend  altogether  upon  the  charac- 
ter of  the  case,  as  disclosed  in   the  pleadings.     In  the 
case  we  are  considering,  it  is  very  clear  that  the  remedy 
in  equity  would  alone  furnish  relief;  and  that  the  ends 
of  justice  required  this  injunction  to  be  issued." 

In  a  very  similar  case,  where  the  levy  was  upon  a  stock 
of  goods,  and  where  the  complainant  alleged  in  his  bill, 
that  "a  sale  of  the  goods  would  result  in  great  injury 
to  his  business  and  credit,"  the  Court  of  Appeals  of  West 
Virginia  sustained  an  injunction,  Walker  v.  Hunt,  2  W. 
Va.  491.  In  the  case  of  McFarland  &  McNeer  v. 
Lilly  &  Everett,  5  W.  Va.  135,  the  Court  sustained  the 
jnrisdiction  of  a  court  of  equity  to  enjoin  a  sale  of  the 
personal  property  of  a  third  party,  levied  on  by  a  sheriff. 
But  the  case  throws  no  light  on  the  question  under  dis- 
cussion ;  as  the  bill  alleged,  that  by  collusion  between 
the  plaintiff  in  the  execution  and  his  son-in-law,  the 
son-in-law  confessed  a  judgment  to  the  plaintiff  in  the 
execution,  which  by  an  understanding  between  him  and 
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Aagurt^erm.  ^^^  son-iD-law  was  levied  on  the  property  which  the  son- 
Baker  et ai.  lEi-la w,  iin mediately  after  the  judgment,  was  thus  fraudii- 
Rinehard,     Icntly  confessed,  sold  to  the  complainant.     The  fraud 

Ma7er&co.  pj^^ticcd  ou  the  Complainant,  it  alleged,  gave  the  court 
of  equity  jurisdiction  in  that  case.  These  are  the 
only  cases,  in  which  the  Court  of  Appeals  of  West 
Virginia  has  sustained  the  jurisdiction  of  a  court  of 
equity,  to  grant  an  injunction  to  prevent  the  sale 
of  personal  property  under  the  levy  of  an  execu- 
tion. In  the  case  of  Lewi^s  v.  Spencer,  7  W.  Va.  689, 
the  Court  of  Appeals  of  West  Virginia  sustained  an  in- 
junction to  a  sale  of  a  horse  by  a  sheriff  for  taxes,  the 
taxes  having  been  fully  paid.  But,  Judge  Paull,  in 
delivering  the  opinion,  distinguishes  this  case  from  the 
sales  of  property  under  executions,  and  says  :  "  The 
•  judicial  history  of  Virginia' and  of  this  State  fails,  so  far 
as  we  are  aware,  to  present  any  case,  wherein  the  ques- 
tion here  presented  has  been  adjudicated."  He  seems  to 
have  considered,  that  the  sheriff's  having  in  that  case  no 
right  to  sell  any  property  distinguished  it  from  the  cases 
where  the  sheriff  had  in  his  hands  an  unpaid  execution  ; 
and  he  seems  in  part  to  have  relied  upon  the  Acts  of 
1871,  chapter  158,  section  2,  which  provides  that  no 
court  should  have  jurisdiction  to  enjoin  the  sale  of  any 
real  estate  delinquent  for  taxes :  unless  it  be  averred  in 
in  the  bill,  that  all  taxes  and  levies,  which  have  been 
made  and  assessed  thereon,  have  been  fully  paid.  In 
the  case  of  Douglass  &  McKinney  v.  The  Town  of 
Harrisville,  9  W.  Va.  162,  the  town  of  Harrisville 
assessed  against  the  plaintiffs  a  sum  of  money,  to  have 
a  sidewalk  adjoining  their  lots,  which  was  placed 
in  the  hands  of  an  officer,  who  levied  it  on  the  plaintiffs 
buggy;  they  sought  to  enjoin  it  on  the  sole  ground,  that 
the  assessment  was  illegal  and  void;  and  this  Court  held 
that  such  injunction  ought  not  to  be  awarded,  the  plain- 
tiffs having  a  complete  remedy  at  law.  It  is  unnecessary 
in  this  case  to  decide,  whether  an  injunction  should  be 
awarded  to  prevent  the  sale  of  personal  property  under 
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execution,  which  in  ite  nature  had  no  peculiar  value  in  AngnrtTerm. 
the  estimation  of  the  owner,  where  the  consequential  or  Baker  «ioz. 
collateral  damages  to  the  owner  by  the  sale  of  the  prop-  RinJhard, 
erty,  alleged  to  have  been  illegally  levied  on,  were  ruin-  ^^y^^^- 
ous  in  their  consequences;  for  however  variant  the  deci- 
sions above  referred  to  may  be,  none  of  them  hold,  that 
where  the  collateral  or  consequential  damages  resulting 
from  the  sale  of  personal  property  of  no  peculiar  value 
are  trifling,  as  in  this  case,  that  a  court  of  equity  ought 
to  interfere,  to  prevent  a  sale,  by  injunction.  The  law 
in  such  case  iurnishes  what  the  law  books  call  an  adequate 
and  complete  remedy;  even  though  in  a  case  where  the  con- 
sequential damages  were  very  great,  such  remedy  at 
law  might  be  properly  considered  by  a  court  of  equity  as 
incomplete  and  inadequate,  and  as  furnishing  ground  for 
an  injunction.  By  an  adequate  and  complete  remedy  is 
not  meant  in  any  case  a  remedy  which  fully  compensates 
the  injured  party.  For  if  this  be  the  meaning  no  court 
either  of  law  or  equity  ever  furnishes  a  complete  and 
adequate  remedy,  except  perhaps  in  the  few  cases  where 
vindictive  damages  are  permitted  to  be  given.  With 
this  exception,  the  remedy,  whether  legal  or  equitable, 
is  never  commensurate  with  the  injury.  To  say  so  would 
be  to  attribute  to  legal  or  equitable  relief  a  degree 
of  perfection,  which  it  is  very  far  from  possessing. 
Chief  Justice  Marshall  says  in  Short  v.  Skipwith,  1 
Brock.  103,  115:  "It  would  be  going  a  great  way  to 
subject  a  debtor,  who  promised  to  pay  a  debt,  to  aU 
the  loss  consequent  on  his  failure  to  fulfill  his  promise. 
The  general  policy  of  the  law  does  not  admit  of  such 
strictness;  and  though  in  morals  a  man  may  charge 
himself  as  the  cause  of  any  loss  occasioned  by  a  breach 
of  his  engagement,  yet  interest  is  generally  considered 
as  compensation,  which  mast  content  the  injured." 
Where  there  is  no  element  of  fraud,  willful  negligence 
or  malice,  the  compensation  recovered  in  damages  or 
allowed  in  a  suit  in  equity,  is  the  direct  pecuniary  dam- 
ages, and  the  costs  of  the  suit.     No  indirect  loss  is  ac- 
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AvigaSrerm.  countcd  for ;  no  allowance  is  made  for  mental  Buffering, 
B^ereiaT'^^  ^^^  ^^^  ^^^^  actually  consumcd  in  prosecuting  or  de- 
Rinehazd,     fending  the  suit ;  or  for  fees  actually  paid  counsel  in  the 

^TaJ^'   case.     See  Sedgwick  on  Damages,  p.  37.     Take  as  an 
example,  a  suit  in  equity  brought  to  enforce  the  specific 
performance  of  a  contract  to  sell  a  house,  the  court  en- 
tertains the  suit,  because  the  common  law  action,  for  dam- 
ages for  the  breach  of  the  contract,  is  inadequate  and 
incomplete.     Yet  the  equity  court  in  such  a  case,  utterly 
fails  to  furnish  a  remedy  commensurate  with  the  injury. 
All  that  a  court  of  equity  does  in  such  a  case,  is  to  compel 
the  defendant  to  comply  with  his  contract  by  conveying 
the  land,  and  the  plaintiff  recovers  the  legal  costs  of  the 
suit.     The  plaintiff  may  have  spent  months  of  time  in 
takingdepositions;  he  may  have  paid  large  sums  of  money 
to  his  counsel  in  the  cause;  he  may  have  been  greatly 
annoyed  and  suffered  much  mentally;  he  may  have  sul- 
fered  indirectly  by  his  inability  to  get  possession  of  the 
house,  it  may  be  to  its  full  value,  by  having  the  business 
which  he  intended  to  carry  on  in  the  house  greatly  in- 
jured; yet  for  all  those  things  a  court  of  equity  furnishes 
him  no  compensation.     Yet  this  remedy,  in  its  legal  and 
technical  sense,  is  called  an  adequate  and  complete  rem- 
edy.    In  the  present  case,  the  plaintiffs  could  recover,  by 
a  common  law  action,  the  market  value  of  the  stock  taken 
by  the   sheriff,  and  the  costs  of  suit;  and  this  ought, 
in  the  legal  meaning  of  the  phrase,  as  above  shown,  to 
be  regarded  as  a  complete  and  adequate  remedy ;  and  no 
injunction  should  be   awarded,  though   the  plaintiff   in 
the  chancery  suit  might  by  the  sale  of  this  stock  by  the 
sheriff  have  suffered  a  trifling  amount  of  indirect  damages, 
which  they  could  not  be  compensated  for  by  a  common 
law  suit.     Had  they  been  permitted  to  stay  the  action  of 
the  sheriff,  and  litigate  the  rights  of  property  in  this  stock 
in  the  chancery  suit,  they  would  still  have  suffered  in- 
direct damages,  for  which  the  chancellor  could  not  have 
compensated  them ;  such  as  loss  of  time  in  attending  to  the 
suit ;  counsel  fees  paid  in  the  prosecution  of  the  suit ;  and 
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annoyance  producing  mental  suffering.  These  indirect  Augu^'rerm. 
damages  may  well  have  exceeded  the  losses  they  would  Baker  rfoj. 
have  sustained,  and  for  which  they  could  not  be  com-  Rineiard, 
pensated  by  a  common  law  suit.  While  no  injustice  "'^'ot 
or  injury  is  done  by  refusing  an  injunction  in  such  a 
case  as  the  present,  great  wrong  is  done  by  awarding  an 
iDJanction.  If  an  injunction  is  allowed  in  such  a  case, 
and  the  property  is  restored  to  the  debtor  by  an  order  of 
the  court,  upon  injunction  bond  given,  years  may  wear 
away  in  the  slow  march  of  chancery  causes ;  the  matter 
in  controversy  is  tried  by  a  court  upon  depoaUionSf  instead 
of  by  a  jury  on  viva  voce  testimony  ;  and  if  at  last  the 
creditor  succeeds,  he  may  find  the  property  dissipated, 
and  may  have  a  third  suit  to  bring  on  the  injunction 
bond.  Suppose  that  the  pretense  that  the  property  belongs 
to  the  complainants  in  the  chancery  cause  is  wholly  un- 
founded, and  their  claim  grossly  fraudulent,  the  creditor 
levies  on  the  properly  and  Kells,  and  there  is  an  end  of  it. 
For  the  parties  to  the  fraud,  finding  their  property  gone 
and  purposes  thwarted,  do  not  venture  to  sue  oh  the  bond 
ofindemnity,  but  suffer  the  case  to  go  into  equity,  and  no 
matter  how  gross  the  fraud,  the  defendants  must  answer ; 
evidence  must  be  taken;  the  order  dissolving  the  injunc- 
tion may  be  appealed  from ;  and  when  the  cause  is 
finally  decided,  the  property  may  be  gone,  and  a  new  suit 
may  have  to  be  brought  on  the  injunction  bond,  and  time, 
which  18  all  the  party  wanted,  has  thus  been  procured,  and 
the  ends  of  justice  have,  to  a  large  extent,  been  defeated. 
See  Judge  Carres  opinion  in  Bowyer,  <fec.  v.  Oreigh,  Ac,  li 
Rand.  30.  I  have  thus  far  considered  the  case,  as  if  the  only 
remedy  of  the  claimant  of  the  property  was  a  suit  for  dam- 
ages on  the  indemnifying  bonds.  But  our  statute  has 
afforded  him  a  remedy  in  the  common  law  courts,  much 
more  efiicient^ — one  indeed  much  more  complete  than  any 
a  court  of  chancery  could  prossibly  afford.  The  6th  sec- 
tion of  chapter  107  of  the  Code  of  West  Virginia,  p. 
568,  provides  that  the  claimant  of  such  property  may, 
by   giving  a  suspending   bond,   stop  the    sale  thereof; 
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AagtirtJTenn.  ^°^  ^^®  Controversy  is  then  promptly  decided  by  the  ver- 
Baker  etaL  ^^^^  ^^  ^  j^^y ;  and  the  7th  section  of  same  act  provides, 
RinJhard,  ^^^^  he  may  remain  in  the  possession  of  the  property 
pending  the  controversy  by  giving  a  forthcoming  bond. 
These  bonds  can  be  as  readily  given  by  the  claimant  of 
the  property  as  an  injunction  bond.  And  all  that  the 
claimant  can  ask  is  thus  afforded  him  without  unneces- 
sary costs  and  delay  being  imposed  on  the  creditor,  who 
is  seeking  to  enforce  his  execution.  I  cannot  conceive, 
since  this  statute  has  been  passed,  any  case  in  which  a 
bona  fide  claimant  of  property  of  any  description,  which 
has  been  wrongfully  levied  on,  and  an  indemnifying  bond 
given,  should  desire  to  obtain  an  injunction  to  prevent  the 
sale.  The  sale  in  all  such  cases  may  by  this  statute  be 
as  effectually  stopped,  and  the  controversy  be  much  more 
promptly  and  satisfactorily  settled.  The  court  however 
in  Walker  v.  Hunt,  2  W.  Va.  491,  decided  that  this 
statute  did  not  prevent  a  claimant  of  property,  levied 
upon,  from  resorting  to  a  court  of  equity  to  obtain  an 
injunction  to  the  sale  in  any  case,  in  which  he  would 
have  had  such  right  before  the  passage  of  this  statute. 
It  is  certainly  a  general  rule  that,  if  the  courts  of  equity 
ori^jfinally  obtainerl  and  exercised  jurisdiction,  the  con- 
ferring of  jurisdiction  on  the  courts  of  common  law, 
by  statute,  does  not,  unless  the  statute  so  declares,  take 
anav  the  jurisdiction  of  a  court  of  equity.  See  1  Story's 
Eq.  5^80.  Whether  there  are  any  exceptions  to  this  gen- 
eral rule  it  is  unnecessary  here  to  inquire,  as  we  have 
seen  that  inHf^pendent  of  the  statute,  a  court  of  equity  in 
this  particular  case  has  no  jurisdiction.  Where  a  case 
arises  in  which  the  court  would  otherwise  have  had  jur- 
isdiction, it  will  be  then  proper  time  to  consider  whether 
the  jurisdiction  has  been  affected  by  the  paj^sage  of  this 
act.  I  will  remark  however,  that  though  this  question 
was  decided  in  the  case  of  Walker  v.  Hunt,  2  W.  Va. 
491,  yet  it  is  obvious,  that  the  court  in  that  case  misap- 
prehended the  question,  and  really  never  gave  it  any  con- 
sideration ;  for  Judge  Maxwell  in  pronouncing  the  opin- 
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ion  of  the  Court  simply  says  that,  "the  giving  of  the  AugurtTerm 
indemnifying  bond,  as  provided  by  the  fourth  section  of"   Bakerc<a/~ 
the  act,  did  not  affect  the  jurisdiction  of  a  court  of  equity     RinJhard, 
in  such  case/'  but  does  not  say  a  word  about  the  effect  on    ^'^■^t^,  ^' 
the  jurisdiction  of  a  court  of  equity,  that  the  right  to 
give  a  suspending  bond,  and  forthcoming  bond,  under  the 
sixth  and  seventh  sections  of  the  act,  would  have  on  the 
jurisdiction  of  a  court  of  equity. 

There  is  also  another  fatal  error  in  the  bill  in  this  case. 
It  is  multiferious,  and  should  for  that  reason  have  been 
dismissed  on  demurrer.  The  plaintiffs,  owned,  as  the 
bill  alleges,  the  property  levied  on,  not  jointly,  but  each 
of  the  plaintiffs  owned  severally  different  articles  of  the 
property  levied  on.  Their  titles  to  this  property  are  not 
alleged  to  have  been  derived  even  from  the  same  source. 
Their  claims  appear  by  the  bill  to  have  been  separate 
and  distinct ;  they  could  not  bring  one  suit ;  and  the 
demurrer  to  the  bill  should  therefore  have  been  susta- 
ined: See  Harrison  v.  Hogg,  2  Ves.  Jr.  323;  Boyd 
v.  Hoyt,  5  Paige  65;    Yeaton  v.  Lenox,  8  Peters  128. 

The  decree  of  the  circuit  court  of  Ritchie  county,  of 
the  27th  day  of  April  1877,  must  be  affirmed,  and  the 
appellee  must  recover  of  the  appellants  their  costs  ex- 
pended in  this  court,  and  $30.00  damages. 

« 

Decbee  Affirmed. 
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Porter's  Ex'rs  v.  Daniels  et  al. 

(two  cases.) 

Decided  September  10, 1877. 

1877.        A  bond  taken  by  a  sheriff,  in  whose  hands  there  was  an  execution 

L        payable  to  the  plaintiff  in  the  execution,  and  taken  pursuant 

to  the  ordinance  of  the  Virginia  Convention,  adopted  April 
30,  1861,  entitled :  "An  ordinance  to  provide  against  the  sacri- 
fice of  property,  and  to  suspend  proceedings  in  certain  cases," 
which  bond  wag  conditioned  that  the  obligors  should  well  and 
truly  pay  the  debt,  interest  and  costs  for  which  the  execution 
issued,  when  the  operation  of  said  ordinance  ceases,  is  valid 
as  a  common  law  bond,  even  if  this  ordinance  is  null  and  void. 

Two  actions  of  debt  were  pending  in  the  circuit  court 
of  Jefferson  county,  in  which  C.  C.  Porter's  executors 
were  plaintiffs,  and  Benjamin  F.  Daniels,  William  B. 
.  Daniels  and  Dennis  M.  Daniels  were  defendants,  in  each 
of  which  judgments  were  rendered  against  said  defend- 
ants on  the  28th  April  1875.  To  each  of  these  judg- 
ments a  supersedeas  was  allowed  ;  and  the  cases  were  heard 
together  in  this  Court. 

The  Hon.  John  Blair  Hoge,  Judge  of  the  third  judi- 
cial circuit,  rendered  the  judgments  below. 

The  following  statement  of  the  cases  was  prepared  by 
Green,  President,  who  delivered  the  opinion  of  the 
Court : 

There  were  two  separate  actions  of  debt  brought  in  the 
circuit  court  of  Jeflerson  county,  by  Collin  C.  Porter, 
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in  his  lifetime,  against  the  defendants,  on  two  several  AuguaVTeno. 
joint  and  several  bonds,  executed  by  the  defendants  [to  Porter's  ex'n 
him,  each  dated  June  1, 1861 ;  the  first  for  1^232.72 ;  and  Danieli«i«i. 
the  second  for  1^1,597.18;  to  each  of  which  a  condition 
was  attached,  reciting,  the  first,  that  on  March  25,  1861, 
tfi.  fa.  had  issued  from  the  clerk's  office  of  the  county 
court  of  said  county,  in  the  name  of  Collin  C.  Porter, 
against  Benjamin  F.  Daniels,  for  $99.27,  with  interest 
thereon  from  January  1, 1861,  and  $14.61  costs;  and  the 
other  that  on  March  25,  1861,  a  fi.  fa.  had  issued  from 
said  clerk's  office,  in  the  name  of  Collin  C.  Porter,  against 
Benjamin  F.  Daniels,  for  $747.92,  with  interest  thereon 
from  January  2,  1860,  and  $31.47  costs;  and  each  pro- 
ceeding as  follows:  "If  therefore  the  said  B.  F.  Daniels, 
William  B.  Daniels  and  D.  M.  Daniels  shall  well  and 
truly  pay  the  said  debt,  interest  and  costs,  when  the  op- 
eration of  an  ordinance  'to  provide  against  the  sacrifice 
of  property,  and  to  suspend  proceedings  in  certain  cases,' 
adopted  by  the  Convention  of  Virginia,  April  3,  1861, 
ceases,  then  this  obligation  to  be  void ;  else,  to  remain 
in  full  force  and  virtue,*'  These  bonds  were  given  pur- 
suant to  the  ordinance  of  the  Convention  aforesaid,  it 
being  the  forty-second  ordinance  of  said  Convention,  the 
second  section  of  which  provides  that,  "  Where  execu- 
tions of  fieri  facias  have  issued  and  are  now  in  the  hands 
of  officers,  whether  levied  or  not,  if  the  debtor  offer 
bond  and  security  for  the  payment  of  the  debt,  interest 
and  costs,  when  the  operation  of  this  ordinance  ceases, 
the  property  shall  be  restored,  and  the  bond  so  taken  shall 
be  returned,  as  in  the  case  of  a  forthcoming  bond,  and 
shall  constitute  a  lien  on  the  realty  of  the  obligors,  to 
the  same  extent  and  in  the  same  manner,  as  forfeited 
forthcoming  bonds  returned  to  the  clerk's  office  now  do; 
and  judgment  may  be  had  on  said  bonds  in  the  same 
manner  and  by  the  same  proceedings,  as  judgments  may 
be  obtained  on  forthcoming  bonds  under  existing  laws." 
And  the  eighth  section  of  said  ordinance  provided  that 
it  should  remain  in  force  until   repealed  or  changed  by 
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AugurtTenn.  *^®  Convention  or  the  General  Assembly  of  Virginia,  and 
Porter's  ex'ra  ^^  ^^^  ^o  repealed,  should  expire  at  the  end  of  thirty 
Dnnieik  etai.  ^ays  after  the  first  day  of  the  next  General  Assembly  of 
Virginia.  See  appendix  of  Session  Acts  of  Virginia 
of  1861,  p.  34.  This  ordinance  was  repealed  by  the 
eighth  section  of  an  act,  passed  by  the  Legislature  of 
Virginia,  March  29,  1862;  but  it  was  expressly  pro- 
vided, that  such  repeal  should  not  affect  any  right  estab- 
lished, accrued  or  accruing  under,  or  remedy  or  relief 
provided  by,  said  second  section  of  said  ordinance.  See 
Session  Acts  of  Virginia  of  1861-2,  p.  97. 

The  declarations  on  these  bonds  were  in  the  usual  form, 
but  were  demurred  to  in  each  case  ;  the  counsel  for  de- 
fendant insisting  that  this  ordinance  was  null  and  void  ; 
and  this  being  the  case,  that  said  bonds  was  not  good 
as  common  law  bonds,  and  no  recovery  could  be  had  on 
them.  The  circuit  court  overruled  the  demurrer  ;  and 
several  pleas  were  offered,  whose  object  were  to  raise  the 
same  questions  in  another  form ;  these  pleas  were  all 
rejected  by  the  court.  The  pleas  were :  1st.  That  there 
was  no  such  ordinance.  2d.  That  said  Convention  of 
Virginia  was  not  clothed  with  power  to  authorize  or 
direct  the  taking  of  such  bonds.  3d.  That  the  sheriff 
required  and  took  said  bond  from  the  principal  in  them,  B. 
F.Daniels,  in  discharge  of  his  property  levied  on  under  the 
said  executions,  by  reason  whereof  they  were  void  ;  and 
4th,  that  said  ordinance  was  subsidiary  to,  and  in  fur- 
therance of  the  objects  and  policy  of  the  ordinance  of 
secession,  and  were  therefore  unconstitutional  and  void. 
Pleas  of  conditions  performed  and  conditions  not 
broken  were  filed,  and  general  replications  thereto ;  and 
issues  were  joined ;  and  the  parties  having  waived  a 
jury,  and  agreed  to  submit  the  cases  severally  to  the 
court  for  decision,  the  court  in  each  case  rendered  a  judg^ 
ment  for  the  debt  in  the  declaration  mentioned,  to  be 
discharged,  in  the  first  named  case  by  the  payment  of 
$211.73  with  interest  from  April  27,  1875  and  costs;  and 
in  the  second  case,  to  be  discharged  by  the  payment  of 
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$1,515.94  with  interest  from  the  27th  day  of  April  1875  ^ugim  Term. 

and  costs.  I'ort^r's  ex'rt 

These   suits   were  brought   June  21,1873;  and  final   vsimeiaeiaL 
judgments  rendered  therein,  April  27,  1875;  to  which 
judgments  writs  of  error  and  ^iiperaedeaB  were  awarded. 

Daniel  B.  Lucas,  for  defendants  below  and  plaintiffs  in 
error. 

Charles  J.  Faulkner ,  for  plaintiffs  below  and  defendants 
in  error. 

Green,  President,  delivered  the  opinion   of  the 
Court: 

The  first  question  presented  by  these  cases  is,  admit- 
ting, for  the  sake  of  argument,  that  the  ordinance  of  the 
Virginia  Convention,  under  which  the  bonds  sued  upon 
were  taken  was  null  and  void  :  were  the  bonds  valid  as 
common  law  bonds.     The   mere  fact,  that  a  bond  not 
authorized  by  law  has  been  taken  by  an  officer,  does  not 
render  such  bond  invalid  at  common  law.     Such  bonds 
have   been  frequently  held  void   at   common  law,   but 
wherever  so  held,  it  has  been  not  simply  because  taken 
by  an  officer  without  authority,  but  for  other  and  suffi- 
cient reasons  appearing  in  each  particular  case.     Such 
as  that  they  were  not  voluntarily  executed;  that  they  were 
given  to  the  officer,  to  induce  him  to  violate  his  duty  as 
such  officer;  or  to  induce  him  to  perform  a  duty,  he  was 
bound  to  perform  without  the  giving  of  such  bond  ;  that 
the  taking  of  the  bond  was  oppressive,  and  it  was  given 
without  consideration ;  that  the  obligee  in  the  bond  had 
no  interest  in  the  subject  matter;  that  the  taking  of  the 
bond  was  a  violation  of  public  policy,  or  was  executed 
under  circumstances,  or    contained    provisions,  which 
would  have  rendered  a  private  bond  void  at  law.     If  on 
the  other  hand  such  a  bond  is  not  liable  to  these  or  other 
sound  objections,  it  has  been  constantly  held  valid  at 
common  law ;  the  mere  fact,  that  it  was  taken  by  an  offi- 
cer, who  was  unauthorized  by  law  to  take  such  a  bond. 


Digitized  by 


Google 


254  StJPREME  COtJRT  OP  APPEALS 

AnguTrerm.  ^^^  Dcver  been  held  sufficient  to  render  the  bond  invalid 
Porter's ex'rs  ^^  a  common  law  bond.  The  books  are  full  of  cases 
Daniels «< at  which  illustrate  these  principles.  As  examples  of  cases, 
in  which  such  bonds  have  been  held  void,  because  not 
voluntarily  given,  see  Byers  v.  Ilie  State,  20  Ind.  47; 
Germond  &c.  v.  The  People,  1  Hill  343 ;  Commonwealth  v. 
Kelly,  9  Gray  259;  Boston  v.  Capen,  7  Cush.  116.  In  these 
cases  the  bond  was  executed  to  avoid  an  imprisonment  by 
the  officer,  or  other  penalties,  to  which  the  party  was  not 
legally  liable ;  and  in  consonance  with  these  common  law 
principles,  the  Legislature  oi  Viginia  by  an  act  passed  Oc- 
tober 1748,  (See5Henning'sStatutesatLarge518,ch.lO. 
§6)  enacted  that  "  it  should  not  be  lawful  forany  sheriff  to 
take  any  obligation  of  or  for  any  person  in  his  custody, 
for  or  concerning  any  matter  relating  to  his  office,  other- 
wise payable  than  to  himself  as  sheriff,  and  discharge- 
able upon  the  prisoner's  appearance,  and  rendering  him- 
self at  the  day  and  place,  required  in  the  writ  whereupon 
he  was  arrested.  And  every  obligation. by  any  sheriff, 
taken  in  other  manner  or  form  by  color  of  his  office,  shall 
be  null  and  void;  except  in  any  special  case  any  other 
obligation  is  or  shall  be  by  law  particularly  and  expressly 
directed."  And  this,  or  a  somewhat  similar  provision  of 
law,  has  been  ever  since  in  force.  The  present  provision 
is :  "No  officer,  by  color  of  his  office,  shall  take  any  obli- 
gation otherwise  than  is  directed  by  law,  of  or  for  any  per- 
son in  his  custody ;  if  he  does,  the  same  shall  be  void.'' 
See  Code  of  West  Virginia,  chapter  41,  section  12.  In 
the  case  of  Sym>e  v.  Griffin,  4  H.  &  M.  277,  the  court 
decided  that  a  prison-bounds  bond  taken  by  a  sheriff,  with 
a  faulty  condition  and  with  a  clause  to  save  harmless  the 
sheriff,  was  void.  They  based  their  opinion,  fn  part,  on 
the  statute  of  1748,  but  partly  on  the  ground,  that  the 
clause  to  save  the  bheriff  harmless  encouraged  the  officer 
in  the  neglect  of  a  duty  imposed  upon  him,  to  take  the 
proper  steps  to  re-arrest  the  prisoner,  if  he  escaped,  and 
was  therefore  contrary  to  public  policy.  In  the  subse- 
quent case  of  Hooe  v.  Tibba  et  ux.,  1  Munf.  501^  the 
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Court  seemed  to  think,  that  this  act  of  Assembly  had  no  Augi^Term. 
reference  to  parties  in  execution,  but  only  to  such  per-  Porter's ex'ra 
sons  as  were  under  arrest  under  mere  process;  and  that  nanieiarta^ 
a  prison-bounds  bond  improperly  taken  to  the  plaintiff, 
though  it  might  be  void  as  a  statutory  bond,  was  valid 
as  a  common  law  bond.  And  in  Massachusetts,  in  the 
case  of  Clapp^s  adm'x  v.  Cofran,  7  Mass.  98,  it  was  held 
expressly,  that  such  a  bond,  drawn  payable  to  the  plain- 
tiff, was  good  as  a  common  law  bond.  The  court  says: 
"Bonds  for  ease  and  favor  are  void;  but  they  are 
given,  not  to  the  creditor,  but  to  the  sheriff,  to  obtain 
from  him  a  favor  and  indulgence,  to  which  the  debtor  is 
not  legally  entitled.  If  a  debtor  in  execution  will  vol- 
untarily, without  fraud,  imposition  or  duress,  give  a  bond 
to  his  creditor,  conditioned  that  he  will  continue  a  true 
prisoner  without  escaping,  such  a  bond  is  not  agains* 
the  common  law  nor  any  statute;  the  creditor  is  not 
obliged  to  take  such  informal  bond  as  his  indemnity 
against  an  fescape,  for  he  may  notwithstanding  charge 
the  sheriff  in  an  action  for  the  escape." 

In  the  case  of  Moore  v.  Allen,  &c.,  3  J.  J.  Marshall's 
R.,  p.  612,  it  was  held,  that  a  bond  taken  by  a  jailer  to 
himself,  that  a  prisoner  should  keep  within  certain  prison 
bounds,  in  a  case,  which  there  was  no  authority  to  take 
any  prison  bounds-bond,  but  in  which  it  was  the  duty 
of  the  jailer  to  keep  the  debtor  prisoner,  was  held  void 
at  common  law ;  the  court  holding  that  the  jailer  "as  an 
oflBcer,  accepted  the  bond  as  the  price  for  a  violation  of 
his  duty.''  Other  cases  have  been  decided,  where  such  a 
bond  unauthorized  by  law  has  been  held  void  as  a  com- 
mon law  bond  for  like  reason,  it  being  regarded  as  con- 
trary to  public  policy  to  take  such  bond.  See  Mitchell 
V.  Fanc€,  Ac,  5  Munroe  528,  where  the  bond  was  given 
to  indemnify  the  sheriff*  for  selling  certain  property 
levied  on,  which  the  law  required  him  to  sell  without 
the  giving  of  such  bond.  And  in  the  case  of  The  Com" 
maivwealth  v.  Jackson's  e^r,  Ac,  1  Leigh  531,  a  bond 
taken  by  the  hustings  court  of  Williamsburg^  was  held 
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Augus^Term.  ^^'^  ^^  Contrary  to  public  policy.  The  court,  without 
Porter's ex'rs  authority  of  law,  had  appointed  a  collector  of  public 
Danielse/o/.  taxes  and  taken  from  him  bond  with  security  for  the  col- 
lection and  payment  of  the  taxes,  the  bond  being  payable 
to  the  Governor  and  his  successors;  the  bond  was  held 
void.  The  policy  of  the  law  requiring  that  public  taxes 
should  be  collected  and  accounted  for  by  public  officers 
duly  appointed:  See  also  Olds &c,  v.  The  StatCj  6  Blackf. 
91.  And  for  a  similar  reason  a  bond  executed  to  the 
State,  conditioned  that  an  officer  should  faithfully  per- 
form his  duties  as  commissioner  of  a  certain  fund, 
which  belonged  to  a  certain  county,  was  held  void : 
the  law  requiring  the  bond  to  be  given  to  the 
board  of  commissioners  of  the  county;  though  the  court 
say  that  if  the  fund  had  belonged  to  the  State,  this  bond, 
though  unauthorized  by  law,  mi8:ht  have  been  held  good 
as  a  common  law  bond.  See  Marshall  v.  The  State,  8 
Blackf.  1 62 ;  and  in  the  case  of  Stuart,  v.  Lee,  Gov- 
ernor, (fee,  3  Call  421,  a  sherifPs  bond  in  the  penalty  of 
£10,000  payable  to  the  Governor  and  his  successors,  in- 
stead of  being  as  the  law  required  in  the  penalty  of 
£1,000,  payable  to  the  justices,  was  held  void ;  it  was  not 
a  voluntary  bond,  as  the  law  compelled  the  sheriff  to  exe- 
cute a  bond.  And  it  could  not,  as  a  common  law  bond, 
be  enforced  by  the  successor  of  the  Governor.  A  bond, 
given  by  a  dealer  in  ardent  spirits  under  an  uncon- 
stitutional act  of  the  Legislature,  was  held  void  as 
a  common  law  bond,  as  it  was  without  consideration 
and  involuntarily  executed:  Cassell  v.  Scott,  17  Ind. 
514.  On  the  other  hand  many  cases  have  been  de- 
cided, in  which  bonds  taken  by  officers  from  parties 
who  voluntarily  executed  them  for  sufficient  con- 
sideration, though  unauthorized  by  law,  have  been  held 
valid  as  common  law  bonds,  there  being  no  sound  objec- 
tion to  the  validity  of  them.  Thus  in  Hay,  &c,  v.  Rogers, 
4  Mon.  226,  it  was  held  that  an  appeal  bond  taken  by  a 
clerk  upon  a  writ  of  error  coram  vobis,  and  supersedeas 
being  awarded  by  a  court  who  had  no  jurisdiction  over  the 
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subject  matter  was  held  valid,  as  the  bond  was  voluntarily  AuguB^Term. 
executed,  and  the  supersedeas  had  been  endorsed  by  the  Porter's  ex'n 
clerk  at  the  request  of  the  obligors,  and  the  writ  of  error  Danielflcf  a/ 
and  supersedeas  was  actual  ly  prosecuted,  the  obligees  taking 
no  exception  to  the  jurisdiction  of  the  court.  It  has 
also  been  held,  where  the  law  required  the  penalty  of  a 
constable's  bond  to  be  fixed  by  the  county  board,  that 
a  bond  given  in  a  penalty  fixed  by  the  obligors,  the  county 
board  having  omitted  to  fix  the  penalty,  was  valid  as  a 
common  law  bond,  it  having  been  entered  into  volunta- 
rily and  for  asufficient  consideration  :  See  iS^ate v.  Lynoh, 
6  Blackf.  396.  The  cases  of  Hooe  v.  Tibbs  et  ux,  1 
Munf.  501,  and  Clapp's  admr'x  v.  Cofran,  above  referred 
to,  are  instances,  in  which  unauthorized  bonds  taken  by 
officers  even  when  the  party  was  in  custody,  has  been 
held  valid  as  common  law  bonds.  In  the  case  of  ThomaSy 
Judge  V.  White,  12  Mass.  367,  it  was  held  that  a  bondy 
given  to  a  probate  judge,  which  was  unauthorized  by 
law,  was  a  good  common  law  bond,  as  the  obli- 
gors by  executing  the  bond  consented  to  make  the 
probate  judge  the  trustee  for  the  person  interested  in 
the  sura  secured.  In  numerous  other  cases  it  has  been 
held,  that  unauthorized  bonds  taken  by  officers  were  not 
for  this  reason  only,  invalid  as  common  law  bonds;  but 
we  will  from  the  numerous  cases  of  this  character  select 
a  few  only,  which  resemble  closely  the  case  before  us. 
In  the  case  of  Hfoore  v.  Hudson  et  aL,  o  Mass.  314,  an 
oflBcpr,  to  whom  a  writ  of  replevin  was  directed  and 
delivered,  took  from  the  plaintiff  in  his  own  name  a  bond 
conditioned  that  the  plaintiff  should  prosecute  his  replevin 
to  final  judgment  and  recover  the  goods  on  final  judgment 
then  the  obligation  was  to  be  void,  orelse  remain  in  full 
force,  when  the  law  authorized  only  a  bond  to  be  taken  in 
the  name  of  the  defendant  in  replevin,  conditioned  that  the 
plaintiff  in  replevin  shall  prosecute  his  suit,  and  also 
make  return,  and  pay  the  damages,  if  judgment  be  ren- 
dered against  him.  The  court  held  the  bond  neverthe- 
less valid  as  a  common  law  bond.     The  principles  in- 
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AugitrtTcm.  volvod  in  this  case  have  been  acted  upon  by  the  court  of 
Porter's ex'rs  appcals  of  Virginia  and  in  ray  judgment  ihey  must 
DmiisiaetaL  coutrol  tlie  decision  of  the  cases  before  us.  In  the  case 
of  Johndons  v.  Meriwether,  3  Call  523,  a  forthcoming 
bond  was  taken,  payable  to  the  coroner  himself,  who 
levied  the  execution,  instead  of  to  the  plaintiff  in  the  exe- 
cution. The  condition  of  the  bond,  too,  was  greatly 
variant  from  that  prescribed  by  the  statute,  it  being: 
"The  condition  of  the  above  obligation  is  such  that 
whereas,  the  said  Meriwether  this  day  took  into  his  pos- 
session sundry  slaves  (naming  them)  by  virtue  of  an 
execution  issued  from  the  general  court,  amounting  to 
£564  5d.,  including  costs;  now,  if  the  said  slaves,  to- 
gether with  as  many  more,  under  as  good  a  title  as  the 
above  slaves,  are  delivered  to  the  said  Meriwether  when 
required,  on  the  same  plantation,  for  sale,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in  full  force." 
The  couit  below  decided  this  to  be  a  valid  common  law 
bond ;  and  the  court  of  appeals  unanimously  refused  to 
grant  a  writ  of  error  to  this  judgment,  after  an  elaborate 
argument.  This  decision  was  approved  in  Hewlett  v. 
Chamberlayne,  1  Wash.  367.  In  this  case  the  defect  in 
the  forthcoming  bond  was,  that  it  failed  to  recite  the 
amount  of  the  debt  due  on  the  execution.  The  court 
below  held  this  to  be  a  defect  fatal  to  it  as  a  statutory 
bond,  and  refused  to  award  an  execution  upon  it,  on 
motion  ;  yet  when  sued  on  afterwards  as  a  common  law 
bond,  it  sustained  the  action ;  and  the  court  of  appeals 
approved  this  judgment. 

I  will  not  assert,  that  all  these  cases,  which  I  have 
cited,  were  correctly  decided;  but  I  may  safely  assert  that 
not  one  of  them  can  justly  be  urged  as  an  authority  for 
pronouncing  the  bonds  sued  on  in  these  cases,  as  invalid 
as  common  law  bonds,  even  if  we  admit  that  the  ordi- 
nance of  the  Virginia  Convention,  under  which  they 
were  taken  was  inoperative.  The  principles  laid  down 
by  Chief  Justice  Parsons  in  the  case  of  Moore  v.  Hudson 
0t  al.,  5  Mass.  314,  which  have  been  followed  in  Virginia, 
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seem  to  me  to  settle  beyond  controversy  the  validity  of  Aagustrmn. 
these  bonds  as  common  law  bonds.  In  showing  their  Porter's  ex're 
application^  I  cannot  do  better  than  to  use  language  Daniebe/ot 
almost  identical  with  his  language  in  delivering  the 
opinion  of  the  court  in  that  case.  If  the  defendant  in 
the  execution  in  these  cases  had  tendered  the  sheriff 
sufficient  forthcoming  bonds,  and  this  ordinance  ot  the 
Convention  was  a  nullity,  and  the  sheriff  had  refused  to 
receive  them,  he  would  be  answerable  to  the  defendant 
in  the  execution  for  damages.  But  as  the  defendants  in 
these  cases  have  executed  bonds  which  would  be  defec- 
tive as  forthcoming  bonds,  but  executed  them  volun- 
tarily to  obtain  or  retain  possession  of  the  property,  and 
the  sheriff  has  thereupon  permitted  the  defendant  in  the 
execution  to  obtain  or  retain  the  possession  of  his  prop- 
erty; the  plaintiff  in  the  executions  might,  if  he  chose, 
accept  the  bonds  offered,  and  pursue  a  remedy  at  law 
open  them  against  the  obligors,  unless  the  bonds  be  void 
by  common  law  or  by  statute. 

Bonds  for  ease  and  favor  are  void,  not  only  by  common 
law,  but  by  our  statute  before  cited;  but  a  bond  for  ease  and 
favor  is  given  to  the  oflBcer  having  the  custody  of  the  body 
to  obtain  an  indulgence  unauthorized  by  law.  These  there- 
fore are  not  bonds  for  ease  and  favor.  Bonds  given  to  an 
officer  to  indemnify  him  for  breach  of  duty,  or  to  induce 
him  to  perform  a  duty  which  he  was  legally  bound  to  per- 
form without  the  giving  of  suoh  bonds  arc  likewise  void  at 
common  law;  l)ut  these  are  not  bonds  of  this  descrip- 
tion. Indeed  I  do  not  recognize  any  principle  of  common 
law  by  which  the  bonds  in  these  cases  are  void  at  law.  If 
they  be  void,  they  must  be  so  in  consequence  of  some 
statute,  and  there  is  no  statute  which  in  any  manner 
avoids  them;  as  we  have  seen,  our  statute  before  cited 
has  no  application  to  cases  like  these. 

It  may  be  urged  that  these  bonds  are  more  inconvenient 
to  the  obligors,  than  forthcoming  bonds  would  have  been. 
The  obligors  were  not  required  to  give  these  bonds;  and  if 
formal  forthcoming  bonds  had  been  tendered,  and  said  oi^- 
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Au^us^t'rVnn.  dinance  of  the  Virginia  Convention  had  been  void,  the 
'  Porter's*  ex'M  ^'h<^riff  must  have  accepted  these  forthooniing  bonds  or  have 

VtuitLetui,  been  answerable  to  the  defendant  in  the  execution  for  all 
damages,  sustained  by  his  refusal ;  and  besides,  these 
bonds  can  hardly  be  considered  more  prejudicial  to  the 
obligors,  than  forthcoming  bonds  would  have  been.  But 
if  these  bonds  were  adjudged  void,  the  crnsequence  to 
the  plaintiff  will  be  mischievous.  The  defendant  in  the 
execution,  under  color  of  these  bonds,  has  obtained  or 
retained  possession  of  his  personal  property,  which  the 
plaintiff  had  a  right,  if  said  ordinance  of  the  Convention 
was  void,  to  subject  to  the  payment  of  his  debts;  and  he 
would  have  no  remedy  but  an  action  against  the  sheriff, 
which  miglit  be  very  inadequate ;  and  it  would  be  un- 
reasonable to  allow  the  defendants  to  dispute  these  bonds 
voluntarily  given  by  them  after  their  principal  had  been 
allowed  to  have  the  full  benefit  of  them  as  legal  bonds. 
But  without  regarding  the  inconvenience  which  may 
result  to  either  party,  these  bonds  must  be  good,  unless 
they  be'  declared  void  by  the  common  or  statute  law ; 
and  I  know  of  no  law  by  which  they  are  made  void.  It 
is  true,  one  of  the  special  pleas,  offered  and  rejected  in 
these  cases,  alleges  that  the  sheriff  required  and  took 
these  bonds  in  discharge  of  the  property  levied  upon. 
But  as  this  property  levied  upon  was  legally  held  by  the 
sheriff;  his  refusal  to  surrender  it  unless  these  bonds 
were  given,  did  not  render  the  giving  of  them  involun- 
tary, but  simply  shows  they  w^ere  given  for  a  sufficient 
consideration.  We  have  thus  far  assumed,  that  the  ordi- 
nance of  the  Virginia  Convention,  under  which  these 
bonds  were  taken,  was  void.  It  is  unnecessary  to  con- 
sider whether  this  assumption  is  well  founded,  for  if  this 
ordinance  is  valid  then  these  bonds  taken  in  exact  accord- 
ance with  the  requirements  of  this  ordinance,  are  valid; 
and,  as  we  have  seen,  this  ordinance,  being  formally 
repealed  by  the  Virginia  Legislature  in  1862,  then 
ceased.  So  that  these  bonds  became  binding  on  the 
obligors,  and  required  them  to  pay  the  amount  of  the 
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debts  named  in  the  conditions,  when  said  ordinance  was  Augus^ifcnii. 

repealed.  Forter's  ex'n 

The  circuit  court  therefore  did  not  err  in  overruling  Danieu«<ai. 
the  demurrer  in  these  cases,  or  in  rejecting  any  of  the 
special  pleas  offered.  These  special  pleas,  according  to 
the  views  above  expressed,  were  of  matters  entirely  im- 
material ;  and  issues  joined  on  them  would  have  been 
immaterial  issues.  Even  had  I  entertained  dift'erent 
views  from  those  above  expressed,  I  do  not  think  that 
the  points  intended  to  be  raised,  were  properly  raised  by 
pleas  such  as  those  offered,  even  were  it  proper  to  raise 
them  by  pleas  at  all.  Most,  if  not  all  of  the  questions, 
proposed  to  be  raised  by  these  pleas,  were  questions  of 
law,  which  were  properly  raised  by  the  demurrers  to  the 
declarations.  But  it  is  unnecessary  to  decide  the  form, 
in  which  these  questions  ought  to  have  been  raised,  as 
there  was,  as  we  have  seen,  no  real  defense  disclosed  by 
any  of  these  special  pleas. 

The  judgment  of  the  circuit  court  of  Jefferson  county, 
in  each  of  these  cases  must  be  affirmed  with  costs  in  this 
Court  and  damages  according  to  law. 

Judgments  Affiemed. 
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^(larkstouiii* 


Rowland  d  ah  v.  Rowland  d  al 

Decided  September  10, 1877. 

JingunTerm.  ^*  -^^  ^*^^»  ^^^^  ^°  ^  ^^^  settlement,  made  by  an  executor  must 

'-'        be  surcharged  and  falsified,  before  the  payment  of  a  certain 

legacy  can  be  enforced,  will  not  justify  the  legatee  in  insti- 
tuting a  suit  to  recover  such  a  legacy,  before  it  is  payable. 

2.  In  a  proper  case  a  suit  may  be  brought  for  the  preservation  of 
a  legacy  before,  it  is  payable. 

8.  A  bill  to  surcharge  and  falsify  an  ex  parte  settlement,  made  by 
an  executor,  may  be  brought  by  a  legatee,  before  his  legacy  is 
payable,  only  when  the  diflaculties  of  sarcharg'ng  and  falsify- 
ing the  settlement  would  be  greatly  increased  were  the  suit 
delayed  till  the  legacy  was  payable ;  and  the  bill,  in  such  a  ease, 
must  allege  facts  showing  that  such  difficulties  would  be  so 
increased  by  such  delay. 

A  suit  in  chancery  was  pending  in  the  circuit  court  of 
the  county  of  Mercer,  in  which  Mary  F.  Rowland  and 
Louisa  Rowland,  were  plaintiffs,  and  Kensie  Rowland 
and  others,  were  defendants.  The  final  decree  was  ren- 
dered on  the  9th  day  of  May  1 876  by  the  Hon.  Ever- 
mont  Ward,  Judge  of  said  court.  The  other  decrees  in 
the  cause  were  rendered  by  Hon.  Henry  S.  Gillaspie,  a 
former  Judge  of  said  court.  This  appeal  with  supersedeas 
was  allowed  upon  the  petition  of  the  defendants  below. 

The  following  statement  of  the  case  is  furnished  by 
Green,  President,  who  delivered  the  opinion  of  the 
Court: 

The  plaintiffs,  infants  under  the  age  of  twenty-one 
years,  by  Isaiah  Bee,  their  next  friend,  in  1872  filed 
their  bill  in  the  circuit  court  of  Mercer  county,  against 
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Kensie  Rowland,  the  executor  of  James  William  Row-  AugMtTerm. 
land  and  the  sureties  in  his  executorial  bond,  and  the  Howiande^oi. 
personal  representatives  of  such  of  them  as  were  dead,  Rowiai'ddrot 
and  Albert  P.  Bryan,  and  Susan  his  wife,  late  Susan 
Rowland,  ihe  widow  of  said  James  William  Rowland 
and  John  A.  Douglass,  trustee.  In  their  bill  they 
allege,  that  James  William  Rowland,  their  father, 
died  in  1859  in  said  county,  leaving  a  will,  a  copy 
of  which  is  filed  with  the  bill;  and  that  Kensie  Rowland, 
his  father  qualified  as  his  executor,  giving  an  executorial 
bond  in  the  penalty  of  J$  1 0,000.00,  with  five  sureties; 
that,  with  the  exception  of  a  few  specific  bequests  to  his 
widow,  the  testator  directed  all  his  personal  property  to 
be  sold,  and  the  proceeds  to  be  equally  divided  between 
his  said  widow  and  his  children,  the  plaintifiPs ;  that  is, 
one-third  part  to  each  ;  that  his  personalty  was  sold  by 
his  executor  according  to  directions,  contained  in  the 
will,  on  September  3,  1859,  and  brought  J5,557.70,  as 
appears  by  a  copy  of  the  sale  bill  filed  with  the  bill; 
that  Kensie  Rowland  made  no  settlement  oi  his  accounts 
till  1870,  when  he  made  a  settlement  before  Peck,  a 
commissioner,  who  did  not  return  it:  and  in  1871  this 
settlement  was  completed  before  McNutt,  another  com- 
missioner, who  returned  it  to  the  court  with  the  vouchers 
and  d«^]X)sitions  on  which  it  was  based.  This  settlement 
was  confirmed  by  the  recorder,  and  ordered  to  be  recorded ; 
and  a  certified  copy  of  it  is  filed  with  the  bill.  By  this 
account  there  was  found  due  from  the  estate  of  James 
William  Rowland  to  his  executor,  Kensie  Rowland, 
$1,351.21),  as  of  February  15,  1870.  This  settlement, 
the  bill  charges,  "  was  grossly  unjust,  improper,  false 
and  erroneous,  and  so  far  from  there  being  any  balance 
due  to  said  executor,  he  was  largely  indebted  on  his 
executorial  accounts."  And  it  proceeds  to  surcharge  and 
falsify  it  in  various  particulars  specified.  Among  the  items, 
surcharged  and  falsified,  is  an  item  ol  $861.00,  as  of  date 
February  15,  1870,  because  it  was  for  the  support  of  the 
plaintifid  after  the  death  of  their  father,  and  because  after 
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Anguafxerm.  their  father's  death  the  executor  had  nothing  to  do  with 
Rowland rtoi.  their  support,  it  being  a  matter  which  belonged  to  their 
Bowiandrfat  guardion,  and  to  him  only.  The  bill  alleges  that  two  of 
Kensie  Rowland's  sureties  in  his  executorial  bond  have 
died  insolvent,  and  that  Kensie  Rowland  had,  in  1870, 
executed  a  deed  of  trust,  conveying  certain  real  estate  to 
secure  his  three  sureties  in  his  official  bond,  Robert  B. 
McNutt,  Robert  Hall  and  Elliott  Vawter,  and  the  estates 
of  said  deceased  sureties,  against  loss  by  reason  of  such 
suretyship;  in  which  deed  John  A.  Douglass  was  trustee, 
who  is  made  also  a  defendant  to  this  suit.  The  bill  asks 
that  said  settlement  of  the  executorial  accounts  of  Ken- 
sie Rowland  may  be  corrected  in  the  particulars  pointed 
out,  and  in  such  other  respects  as  it  may  be  shown  to  be 
•erroneous;  that  a  reference  may  be  made  to  a  commis- 
sioner, to  settle  anew  said  accounts ;  that  a  decree  may 
be  rendered  in  favor  of  the  plaintiflfs  for  such  amount, 
as  may  be  ascertained  to  be  properly  due  them,  and 
costs;  that  the  same  may  be  enforced  by  execution 
or  otherwise  against  the  realty  or  personalty  of  the 
parties  liable,  as  may  be  adjudged  right;  and  for 
general  relief.  The  defendant,  Kensie  Rowland,  de- 
murred generally  to  the  bill;  and  at  the  same  time 
filed  an  answer  insisting,  that  his  accounts  as  settled  by 
the  commissioner  were  correct ;  to  which  the  plaintiffs 
replied  generally.  The  bill  being  taken  for  confessed 
as  to  the  other  defendants,  the  cause  was  referred  to  a 
commissioner  by  the  decree  of  June  11, 1872.  He  made 
his  report,  which  was  excepted  to :  some  of  the  excep- 
tions sustained,  and  others  overruled ;  and  the  cause 
re-committed  by  the  decree  of  October  20,  1873.  Other 
proceedings  were  had  in  the  cause  not  necessary  to  be 
noticed,  except  the  filing  of  the  answer  of  McNutt,  one 
ot  the  defendants,  in  which  among  other  things  he 
insists,  that,  as  neither  of  the  plaintiffs  were  of  age  or 
had  married,  under  the  will  of  their  father,  James  Wil- 
liam Rowland,  they  had  no  cause  of  action  against  him 
or  any  of  the  defendants.     The  commissioner  made  a 
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second  report,  which  was  excepted  to ;  but  all  of  the  AugusVTerm. 
ezceptioDS  overruled  except  one,  which  was  to  the  charg-  Rowland  e<o/. 
ing  of  interest  against  the  executor  during  the  war;  Rowland «/o/. 
and  on  May  9,  1876  the  court  decreed,  that  the  plaintiffs 
recover  of  the  defendants,  other  than  the  trustee  John 
A.  Douglass,  $5,040.27  with  interest  from  that  dale  and 
costs;  and  reciting  that  it  appeared  to  the  court  that 
Mary  F.  Rowland  had  attained  the  age  of  twenty-one 
and  married  Creed  Terry,  it  was  ordered  that  one-half  of 
the  recovery  should  be  paid  to  her,  and  the  other  half 
to  Isaiah  Bee,  guardian  of  Louisa  Rowland.  Numerous 
depositions  were  taken  and  read  at  the  hearing,  the  con- 
tents of  which  it  is  unnecessary  to  state.  The  will  ol 
James  '\Villiam  Rowland,  filed  with  the  bill  under  which 
the  plaintiffs  claira,  provided  after  making  a  few  small 
specific  bequests  to  his  wife,  as  follows:  "I  desire  the 
proceeds  of  my  estate  to  be  disposed  of  as  follows,  to- 
wit:  I  give  to  my  wife  Susanna,  in  addition  to  that 
which  has  been  bequeathed  to  her  by  the  second  section, 
one-third  of  the  remainder  of  my  estate  in  her  own 
right.  I  give  to  Mary  French  Rowland  one-third  of 
my  estate,  to  be  received  by  her  when  she  marries  or  attains 
the  age  of  twenty-one,  I  give  to  Sarah  Louisa  Rowland 
one-third  of  my  estate  to  be  received  by  her  when  she 
marries  or  attains  the  age  of  twenty-one. 

5th.  I  desire,  that  my  executor  loan  out  upon  good  se- 
curity the  money  arising  from  the  sale  of  my  property, 
bequeathed  to  my  two  daughters,  Mary  F.  and  Sarah  L. 
Rowland,  and  out  of  the  interest  arising  therefrom  to 
apply  the  same  to  the  education  and  support  of  my  said 
daughters.  I  also  desire  that  my  daughters  aforesaid 
shall  receive  a  good  English  education. 

6th.  I  hereby  appointand  constitute  my  beloved  father, 
Kensie  Rowland,  executor  of  my  last  will  and  testa- 
ment." 

From  the  final  decree  of  said  court  Robert  B.  Mc- 
Natt  appealed  to  this  Court. 
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Augusiierm.      «^*  ^'  Davis  and  Samuel  Price^  for  appe]]ant«: 
Rowland  <rf at       A  bill  to  enforcc  the  payment  of  a   legacy  payable 
Rowland  «<a/.  "When  the  legatee  marries  or  attains  the  age  of  twenty- 
one,"  can  not  be  maintained  without  an  averment  in  the 
bill,  that  the  legattee  has  married  or  attained  ihe  age  of 
twenty-one:     Swope  v.  Chambers,  2  Gratt.  319. 

Money  loaned  by  an  executor  and  lost  by  the  casualties 
of  the  late  war,  without  the  fault  of  the  executor,  will 
not  be  charged  to  him  :  Lacy  v.  Stamper,  27  Gratt.  61. 
An  executor  should  have  six  months  allowed  him  fSr  the 
investment  of  the  funds  :     12  Gratt.  G08. 

No  decree  should  have  been  rendered  against  the  ex- 
e3uiior,  until  tha  IcTjat^e  givo  a  refunding  bond  :  Section 
30,  chapter  87  Code,  and  Lacy  v.  Stamper,  27  Gratt.  61. 
Such  was  the  confusion — the  interruption  of  the  courts 
by  the  armies  during  the  war — that  an  executor  should 
have  his  commissions,  notwithstanding  his  failure  to 
settle  his  accounts:  Trover  v.  Sharp,  4  J.  J.  Mar. 
86;  Lacy  v.  Stamper,  27  Gratt.  61.  Notwithstanding 
the  wards  work  in  the  family  and  assist  the  mistress 
of  the  house  in  her  daily  vocations,  the  guardian  is 
entitled  to  charge  them  board :  Peal  v.  Hickle,  9 
Gratt.;  Armstrong  v.  Walkup,  12  Gratt.  608;  5  Gratt. 
6.  An  execntor  acts  as  guardian,  and  the  commis- 
sioner compounds  the  interest,  as  if  the  executor  had 
given  bond  as  guardian,  and  the  securities  of  the  execu- 
tor are  sued  ;  they  can  not  be  held  liable  for  compound 
interest.  They  were  not  his  sureties  as  guardian  :  Strother 
V.  Hull,  23  Gratt.  664. 

Johnson  &  Johnson,  for  appellees  : 

The  first  assignment  of  error  is  not  well  taken.  It  is 
upon  the  ground  that  the  court  erred  in  overruling  the 
demurrer  to  the  bill,  and  is  based  upon  the  erroneous 
view,  that  the  suit  was  brought  and  bill  filed  for  the  re- 
covery of  a  defined  and  ascertained  sum,  for  which  the 
executor  and  his  sureties  are  liable.  But  the  main  object 
is,  to  have  corrected  the  grossly  erroneous  exparte  setlle- 
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ment  of  the  executor  of  his  fiduciary  accounts  as  such.  AugnsfTerm. 
It  is  a  well  settled  principle,  that  a  demurrer  necessarily  Rowlands o/. 
admits  the  truth  of  the  facts  stated,  so  far  as  they  are  Rowland e< a/. 
relevant  and  well  pleaded  :     Story^s  Eq.  PI.,  §452. 

The  right  to  file  this  hill  for  correction  of  said  settle- 
ment at  any  time  is  beyond  question.  Courts  of  equity 
treat  matters  of  legacies  as  matters  of  trust,  and  the 
executor  as  trustee:     2  Story's  Eq.,  §101?. 

And  under  that  view  they  would  have  a  ri<^ht  to  have 
his  a<!bounts  examined  into  :  2  Story's  Eq.,  §§530,  533 
and  5 o9. 

A  demurrer  cannot  be  good  as  to  part  and  bad  as  (o 
part,  but  must  stand  or  fall  together.  Story's  Eq.  PI., 
§443. 

When  a  bill  in  chancery  sets  forth  varioiis  claims,  and 
the  defendant  files  a  general  demurrer,  the  demurrer  will 
be  overruled,  if  any  of  the  claims  be  proper  for  thejuris- 
diction  of  a  court  of  equity  :  Castleman  &  McCormick  v. 
VeUch  et  al,  3  Rand.  598  ;  9  Pet.  632. 

The  demurrer  being  general,  and  the  appellees  having 
a  right  to  be  entertained  in  a  court  of  equity,  their  bill 
could  not  be  dismissed  for  a  mere  misjoinder  of  parties; 
and  the  objection,  if  well  taken,  could  only  be  made  by 
the  party  improperly  joined  :  Story's  Eq.  PI.,  §§237  and 
541. 

The  trustee  Douglass  was  a  necessary  party  :  Storj-'s 
Eq.  PL  §207. 

The  third  assignment  of  error  is  not  well  taken :  the 
appellees  were  entitled  to  decree  against  principal  and 
sureties:  Chamberlayne  et  al.  v.  Temple,  2  Rand.  384; 
Dabney^B  adraW  et  aL  v.  Smith's  legatees,  5  Leigh  13; 
Moore  v.  George,  10  Leigh  228;  Allen  &  Ervine  v.  Mor- 
gan's adm'r  et  al.  8  Gratt.  60. 

The  sureties  of  Rowland  have  provided  themselves  a 
shorter  and  speedier  remedy  than  the  court  could  give 
them  ;  and  the  court  could  not  change  the  contract 
between  the  principal  and  sureties :  Hogan  v.  Duke, 
Ac,  20  Gratt.  244 ;  Fultz  v.  Davis,  26  Gratt.  903. 
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Augusw'erm.       The  appellees  have  a  right  to  pursue  their  remedy 

Row  land  «<o/.  ag^inst  either  principal,  or  sureties,  or  all :  Humphrey  v. 

Eowiaii"de<ai.  -Hrt^,  6  Gratt.  524 ;    Walker  w.   Commonwealth,  IS  Gratt. 

18 ;  Shannon  v.  McMullen,  25  Gratt.  229  ;  Cocke  v.  Harri- 

/iQW,  3  Rand.  494. 

Vawter,  one  of  the  sureties  of  Rowland,  is  insolvent 
and  it  was  not  necessary  to  decree  against  an  insolvent, 
even  in  decrees  against  sureties:  Dabney's  adm'r  v.  Stniik^s 
legafeeftj  5  Loigh  13;  Montague  v.  Turpin,  8  Gratt.  453; 
Story's  Eq.  PL,  181. 

The  remedy  of  a  party,  against  whom  decree  has  been 
rendered  by  default,  is  not  by  appeal,  but  by  niqtion  to 
the  court  that  rendered  the  decree,  to  annul  and  set  it 
aside:  Goolsby  w  Sir  other,  comm'r,  2lGratr.  107;  Same\\ 
St,  John,  25  Gratt.  147;  Baker  et  aL  v.  Western  M.&  if. 
Co,,  6   VV.  Va.   196;  Davis,  sh'ff  v.   Commonwealth,   16 
Gratt.  131;  Hill  v.  Bowyer,  18  Gratt.  36 }.     The  executor, 
Rowland,  had  no  right  to  make  his  testator  his  debtor,  by 
his  (the  executor's)  own  unsolicited  and  purely  officious  act: 
2  Greenleaf,  §107.     An  executor  cannot  buy  at  his  own 
sale;  or  any  part  of  the  estate  he  has  to  administer;  and 
he  cannot  plead  his  own  wrong  for  his  protection  ;  and  it 
he  buys  he  is  guilty  of  a  breach  of  trust,  and  liable  for 
the  property:     Perry  on  Trusts,  §205;  2  Redfield  on 
Wills  216.     Trustees  must  follow  the  direction  of  the 
instrument  conferring  their  powers:    Perry,  §4)2.    And 
an  executor  cannot  invest  in  personal  securities:     Perry 
§453.     A  court  of  equity  has  power  to  remove  funds 
from  the  hands  of  a  fiduciary,  that  are  not  being  used 
properly,  especially  in  cases  of  breaches  of  trust,  and 
may  appoint  a  receiver  for  that  purpose:     Acts  1872-3, 
pp.  738,  739,  §24,  and  Perry  on  Trusts,  §§27"),  818,  and 
may  order  the  funds  paid  into  court:  Perry  §§818,  824, 
826.     An  executor,  who  stands  by  for  years,  and  makes 
no  effort  to  collect  or  secure  the  debts  due  his  testator^s 
estate,  mu«t  account  for  the  debt.     And  in  this  case  the 
executor  should  not  have  been  allowed  a  credit  for  the 
Brown  and  Vawter  debt  of  $600.00.     (See  Southall  v. 
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Taylor,  14  Gratt.   269.)     A  trustee,  who  unreasonably  AaJs^Term. 
delays  or  neglects  to  settle  his  accounts,  when  he  ought  Rowland e< az. 
to  do  so,  will  be  held  to  pay  interest  at  the  rate  estab-  Eowi&ndetaL 
lished  by  law:     Perry  on  Trusts,  §468  ;  Handy  v.  Snod- 
grass,  9  I^eigh  484;   Lomax  v.  Pendleton,  S  Call  538; 
Miller  v.  Beverlys,  4  H.  and  M.  415;  Carter  v.  Cutting,  o 
Munf.  223. 

When  the  debtor  and  creditor  resided  within  the  same 
territory  during  the  late  war,  the  mere  existence  of  the 
war  (Jpes  not  furnish  any  legal  ground  for  the  abatement 
of  interest.  And  it  was  error  to  abate  the  interest  in 
this  case:  Chapman^a  admW  v.  Sheppard^s  adm^r  et  aL,  24 
Gratt.  377.  See  opinion  Supreme  Court  of  Appeals  of 
Virginia,  in  RoberVs  admW  v.  Cocke,  Ac,  and  Murphy  v. 
Gaskin's  adm^r,  Virginia  Law  Journal,  March  number, 
1877. 

When  it  is  clear,  from  the  will,  that  the  testa- 
tor intends  his  funds  to  be  kept  at  interest  and 
accumulated  for  the  benefit  of  his  infant  children  (as 
in  this  case)  compound  interest  will  be  charged, 
whether  the  fiduciary  be  an  executor  or  guardian,  lie 
will  be  treated  as  having  done,  what  it  was  his  duty  to 
do, and  his  accounts  will  be  settled  as  guardian's  accounts. 
GarreWs  ex^r  v.  Carr  et  ux.,  1  Rob.  196;  same  case,  3 
Leigh  407;  Strother  ei  oL  v.  Hall  et  aL,  23  Gratt.  652. 
Whoever  enters  upon  an  infants  eslate,  is  treated  as  his 
bailiff  or  guardian,  and  charged  accordingly.  Much 
more  when  an  executor  (as  in  this  case)  undertakes  to 
fulfill  the  duties  of  guardian,  instead  of  having  a  guar- 
dian appointed  according  to  law,  he  must  be  treated  as 
such  in  his  transactions  with  the  infant:  Ganett^s  ex'r, 
Ac,  V.  Carr  et  ux,  3  Leigh  407. 

When  there  is  no  suggestion  of  debts  against  the 
estate  of  the  testator,  it  is  not  error  for  the  court  to 
direct  the  legacies  to  be  paid  over  to  the  legatees:  Cope-- 
laud,  ez'r  v.  McCue  et  ai,  5  W.  Va.  26'J. 
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Augii?tTerm.       Green,  PRESIDENT,  delivered   the    opinion    of  the 

Rowland  c<  a/.    C-OUft: 

V. 

Rowiaud e/az.       XHc  first  qiiGstion  presented  to  this  Court  is :  ought  not 
the  bill  to  have  been  dismissed  upon  the  demurrer? 

The  plaintiffs  had  no  right,  under  the  will  of  their 
father,  to  demand  the  legacies  left  them^  till  they  attained, 
respectively  the  age  of  twenty-one,  or  married.  This 
suit  was  instituted  before  either  of  them  attained  that 
age,  or  was  married.  Must  it,  therefore,  be  dismissed 
upon  demurrer?  If  the  sole  object  of  the  bill  is  to  en- 
force the  payment  of  these  legacies  to  them  before  they 
were  due,  the  bill  must  be  dismissed.  This  proposition 
seems  so  clear,  as  not  to  require  authority  to  sustain  it; 
but  in  the  case  of  Swope  v.  Chambers,  2  Gratt.  320,  the 
court  expressly  decided,  "that  a  legacy  being  made  pay- 
able on  the  legatees  attaining  the  age  of  eighteen,  or 
marrying,  the  legatee  cannot  maintain  a  suit  to  recover 
it  before  the  happening  of  the  one  or  the  other  of  these 
events."  In  that  case  the  court  say:  "the  counsel  of 
the  infant,  conceding  that  the  infant  was  not  entitled,  at 
the  institution  of  the  suit,  to  demand  and  receive  the 
legacy,  indicates  the  institution  of  the  suit  as  a  proper 
measure  for  the  preservation  ol  the  legacy,  until  one  or 
the  other  event  shall  happen,  on  which  it  will  be  demand- 
able  and  payable.  A  sufficient  answer  to  this  is,  that 
such  is  not  the  nature  or  object  of  the  suit.  It  is  brought 
to  recover  the  legacy,  not  to  secure  the  fund;  and  being 
S'J,  it  was  prematurely  brought." 

I  feel  fully  justified  in  adopting  this  language  in  the 
case  l)efore  us.  There  is  not  one  word  in  this  bill  which 
looks  to  the  preservation  of  the  legacies,  until  one  or  the 
other  event  happens  on  which  they  are  payable;  there  is 
no  intimation  in  the  bill  that  these  legacies  are  not  en- 
tirely safe,  or  that  the  sureties  of  the  executor  were  not 
able  to  pay  thom,  or  would  not  probably,  or  possibly 
even,  continue  able  to  pay  them.  In  fact  there  is  not 
one  word  in  the  bill,  from  which  we  would  infer,  that 
they  were  not  already  due,  when  this  suit  was  instituted, 
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except  that  from  a  copy  of  the  will,  filed  with  the  bill  Autus^t^vrm. 
as  a  part  thereof,  it  appears  that  they  were  not  due ;  and  Bow.mdc/o/. 
if  we  were  permitted  to  look  at  the  evidence  in  the  cause,  lowkndrta/. 
it  would  be  seen,  that  there  is  not  a  particle  of  evidence 
tending  even  to  sustain  a  bill,  filed  for  the  preservation 
of  these  legacies,  till  they  were  due.     There  is  no  evi- 
dence to  show  that  their  payment  was  not,  and  is  not, 
perfectly  safe. 

It  is  insisted  however,  that  the  case  before  us  differs 
from  the  case  of  Sioope  v.  Chambers^  2  Gratt.  320  in 
this,  that  in  that  case  the  suit  was  to  recover  a  specific 
pecuniary  legacy  requiring  no  re-settlement  of  the  execu- 
tor's account.  Whereas  in  this  case,  the  suit  is  for  two- 
thirds  of  the  personal  estate  of  the  testator,  to  ascertain 
the  amount  of  which  it  was  necessary  to  settle  the  entire 
executorial  account ;  and  in  so  doing,  to  surcharge  and 
falsify  an  ex  parte  settlement,  which  had  been  made  by 
the  executor,  and  which  by  the  law  was  to  be  regarded  as 
prima  Jacie  correct,  subject  to  be  surcharged  and  falsified 
only  by  a  suit tn proper <im€:  Codeot  W.  Va.,  chapter  87, 
section  "12,  p.  51^3.  There  is  certainly  nothing  on  the  face 
of  the  bill  to  indicate  that  the  main  object  or  end  of  this  suit 
was  to  surcharge  and  falsify  this  ex  parte  settlement.  On 
the  contrary,  the  sole  object  and  purpose  of  the  suit 
appears  by  the  bill  to  be,  to  enforce  out  of  the  executor 
and  his  sureties  in  his  official  bond,  the  payment  of  the 
legacies  of  the  plaintiffs.  To  effect  this  object,  the 
statute  made  it  absolutely  necessary  to  surcharge  and 
falsify  i\\\s  ex  parte  settlement,  for  if  not  surcharged  and 
falsified  this  settlement  showed  on  its  face  that  there  was 
nothing  which  was  due,  or  ever  would  be  due  the  j^lain- 
tiffs.  The  end  of  the  suit  was  the  enforcement  of  the 
payment  of  these  legacies,  as  a  necessary  means  to  this 
end,  and  only  as  such  means,  the  plaintiffs  ask,  that  the 
executor  may  be  required  to  settle  his  accounts  before 
the  court,  and  proceed  as  required  by  law  to  surcharge 
and  falsify  his  ex  parte  settlement.  The  bill  is  in  all 
respects  precisely  like  an  ordinary  bill  to  enforce  the  pay- 
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Augusrrerm.  ™ent  of  legacies,  where  the  ex  parte  settlement  shows  oo 
Rowland c/o/.  ^^^  facc,  that  the  executor  has  no  estate  in  his  hands, 
Rowland  e<oi.  whercwlth  to  pay  off  legacies.  There  is  not  one  word 
in  the  bill  from  which  we  could  infer  that  the  object  or 
end  of  the  bill  was  not  to  enforce  the  payment  of  that 
legacy,  but  merely  to  surcharge  and  falsify  the  ex  parte 
settlement  of  the  executor.  If  this  was  its  object,  why 
was  not  the  suit  brought  against  the  executor  alone? 
He  would  have  been  the  only  necessary  or  proper  party 
to  such  suit.  Why  were  his  sureties  in  his  official  bond 
made  parties ;  and  why  especially  was  John  A.  Douglaas, 
trustee  made  a  party  ?  Certainly  with  no  other  object  than 
enforcing  the  payment  of  these  legacies.  Surely  if  the 
object  of  the  bill  was  simply  to  surcharge  and  falsify  the 
settlement,  Douglass,  the  trustee,  ought  not  to  have  been 
a  party,  as  with  the  settlement  of  the  executorial  accounts 
he  was  in  no  manner  concerned.  The  statute,  above 
referred  to,  provides  that  a  suit  to  surcharge  and  falsify 
an  executorial  account  must  be  brought  in  proper  time. 
But  this  does  not  in  any  case  impose  on  the  legatee  an 
obligation  to  bring  such  suit  before  his  legacy  is  due.  If 
such  suit  is  brought  in  a  reasonable  time  after  his  legacy 
is  due,  it  is  brought  in  proper  time.  Why  should  the 
legatee  be  either  required  or  permitted  ordinarily  to  bring 
such  a  suit  before  his  legacy  is  due  ?  Though  the  ex  parte 
settlement  be  erroneous,  its  errors  may  be  rectified  in  a 
second  ex  parte  settlement,  or  the  executor  may  when  the 
legacies  becomes  due,  settle  with  the  legatee  a  larger 
amount,  than  by  the  ex  parte  settlement  appears  to  be  in 
his  hands.  Ordinarily  no  injury  results  to  the  legatee 
from  the  admitting  of  the  improper  ex  parte  settlement 
to  record  until  his  legacy  becomes  due,  and  the  executor, 
relying  on  such  improper  ex  parte  settlement,  refuses  to 
pay  to  the  legatee  the  full  amount  he  is  justly  entitled  to. 
If  therefore  a  legatee  is  permitted  in  a  particular  case,  to 
bring  a  suit  to  surcharge  and  falsify  an  ex  parte  settle- 
ment of  an  executor,  before  his  legacy  is  due,  it  must  be 
for  some  good  reason;  the  existence  in  the  particular  case 
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of  extraordinary  facts^  which  would  render  it  necessary  and  Augusfrerm. 
proper,  that  the  court  should  inquire  into  and  rectify  the  Bowiandaai. 
settlement  at  once.  It  might  be  proper,  if  many  years  nowimdet ai. 
would  elapse  before  the  legacy  became  due,  and  the 
evidence  on  which  the  ex  parte  settlement  was  based  dur- 
ing the  lapse  of  these  many  years,  would  probably  be 
lost,  by  the  death  of  parties  or  otherwise ;  or  where  the 
executor  had  taken  steps  to  render  the  obtaining 
of  such  evidence,  afler  the  legacy  became  due,  difficult 
01  impossible  ;  or  when  any  other  circumstances  existed, 
which  would  render  it  much  more  difficult  or  impracti- 
cable to  surcharge  and  falsify  the  ex  parte  settlement  after 
the  legacy  became  payable.  And  the  legatee  having 
generally  no  right  to  institute  such  a  suit,  till  his  legacy 
was  payable,  if  he  institute  it  before  he  must  be 
required  to  set  forth  in  his  bill  the  circumstances,  which 
justify  him  in  bringing  such  suit.  No  such  circum- 
stances are  alleged  in  this  case,  and  none  appear  in  the 
voluminous  evidence  taken  in  the  cause.  Neither  the 
bill  nor  proof  show  how  long  a  time  would  elapse  before 
the  legacies  would  be  payable,  nothing  is  shown  but  the 
simple  fact,  that  pending  the  suit  one  of  the  legacies 
became  payable.  For  anything  which  appears  in  the 
bill,  the  legacies,  or  one  of  them,  might  have  been  paya- 
ble in  a  very  short  time  after  the  instituting  of  the  suit; 
there  is  no  allegation  in  the  bill,  and  no  proof  that  the 
evidence,  on  which  the  ea;par<e  settlement  was  based  was 
likely  to  be  lost  before  the  legacies  became  due;  or  that 
the  executor  had  fraudulently  or  otherwise  taken  steps 
to  suppress  the  evidence  before  the  legacies  became  due; 
on  the  contrary  the  evidence  was  returned  with  the 
exparte  settlement.  In  truth  not  a  single  fact  is  alleged 
in  the  bill,  or  proven  in  the  case,  which  even  tends  to 
show  that  the  ex  parte  settlement  could  not  have  been 
surcharged  and  falsified  as  eftectually  after  the  legacies 
became  due  as  before  they  were  payable.  The  demurrer 
to  the  bill  should  therefore  have  been  sustained,  and  the 

bill  dismissed  at  the  costs  of  the  plaintiff.     It  is  true. 

If 
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jone^Term.  ^^^^  *^  ^^^^  case  the  exhibit  filed  with  the  bill,  the  will 
Roiri»udetaL  ^^  James  W.  Rowland,  taken  in  connection  with  the 
Bowi«nde#a/.  evidence,  as  understood  by  the  court  below,  would  show 
that  the  plaintiffs  had,  when  they  instituted  this  suit,  a 
cause  of  action.  But  the  action,  which  they  might  have 
had  a  right  to  bring  was  not  only  not  similar  to  that 
set  forth  in  their  bill,  but  the  existence  of  the  right  to 
bring  such  action  was  inconsistent  with  'the  positions  of 
the  bill.  The  plaintiffs,  while  infants  and  unmarried, 
had  a  right  to  demand  a  support  out  of  the  funds  in 
the  hands  of  their  father's  executor,  assuming  that  he 
had  sufficient  funds  in  his  hands  belonging  to  them,  to 
enable  him  out  of  the  interest  to  support  them.  This 
right  is  conferred  on  them  by  the  fifth  clause  of  said 
will  quoted  above.  But  the  plaintiffs  by  their  bill  have 
not  only  not  sought  redress  of  this  sort ;  but  in  their  bill 
have  disclaimed  any  right  to  make  such  a  demand  of  the 
executor  or  his  sureties.  For  in  their  bill  they  object  to 
the  allowance  to  the  executor  in  his  accounts  of  any 
charge  for  their  support  while  infants,  saying  that  it  was 
a  matter,  which  belonged  to  their  guardian  and  not  to 
him.  Ordinarily,  if  ihe  bill  shows  that  the  plaintiffs 
have  just  cause  of  action,  the  bill  ought  not  to  be  dis- 
missed when  a  demurrer  is  sustiiined ;  but  leave  should 
be  given  to  amend  the  bill :  Welion  v.  HuUon,  9  W.  Va. 
339 ;  Bak^r  v.  Baker,  <fcc.,  3  Munf.  222,  and  Jameson^s 
admW  V.  Deshields,  3  Gratt.  13.  But  here  the  relief,  to 
which  the  bill  shows  the  plaintiffs  are  entitled,  is  not 
only  different,  but  inconsistent  with  the  case  made  by  the 
bill.  No  leave  to  amend  should  be  granted ;  as  the 
setting  forth  of  such  cause  of  action  would  be  really 
instituting  a  new  suit,  and  not  amending  a  bill  in  a  suit 
already  brought. 

The  decree  rendered  in  this  cause  is  assailed  for  many 
errors,  alleged  to  exist  in  it  upon  its  merits  by  the  appel- 
lants, and  the  appellees  have  assigned  counter  errors,  al- 
leged to  exist  to  their  prejudice.  But  I  deem  it  improper 
to  express  any  opinion  on  the  merits  of  the  case.     This 
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suit  having  been  prematurely  brought,  must  be  dismissed    june^"^. 
without  prejudice  to  the  plaintiffs,  to  renew  it  when  the  Rowland  c/ a/. 
time  has  arrived  when  they  will  have  a  cause  of  action.  Eowiande/o/. 
And  when  so  renewed,  the  case  may  on  the  evidence  be  va- 
ried from  what  is  now  presented;  and  the  action  of  the  court 
below  ought  not,  in  such  new  case,  to  be  influenced  by 
any  expression  of  opinion  by  us  on  the  merits  of  the 
case,  as  it  now  appears. 

The  decree  of  the  circuit  court  of  May  9,  1876  must 
be  reversed  and  annulled,  and  the  appellants  must  recover 
of  the  appellees,  Creed  Terry  and  Mary  F.  Terry  and 
Louisa  Rowland,  their  costs  expended  in  this  Court.  And 
this  Court  proceeding  to  render  such  decree  as  the  circuit 
court  of  Mercer  county  should  have  done,  doth  sustain  the 
demurrer  to  the  bill,  and  doth  adjudge,  order  and  decree 
that  bill  of  the  plaintiffs  be  dismissed,  and  that  the  de- 
fendants recover  of  the  plaintiffs  their  costs  expended  in 
the  circuit  court  of  Mercer  county  in  siiid  cause,  but  the 
dismissal  of  j?aid  bill  is  without  prejudice  to  the  institution 
by  the  plaintiffs  or  either  of  them,  of  another  suit  against 
the  defendants  or  any  of  them,  when  the  plaintiffs  or 
either  of  them  shall  attain  the  age  of  twenty-one  years, 
or  marry,  to  surcharge  and  falsify  the  ex  parte  settlement 
of  the  executorial  accounts  of  Kensie  Rowland,  execu- 
tor of  James  W.  Rowland,  and  to  recover  the  amount  of 
the  legacies  left  them  by  the  will  of  their  father. 

Decree  Reversed,  and  cause  dismissed  without 
prejudice. 
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Holliday's  Ex'rs  v.  Myers  et  al. 

(Absent,  Green,  President). 

Decided  September  10,  1877. 

1877^        The  plaintiff  brought  an  action  of  debt  against  the  defendants, 
and  the  declaration  filed  alleges  that  on  the  15th  day  of  April 
1869,  the  defendants,  by  their   certain  writing   obligatory, 
"bound  themselves,  their  heirs,  executors,  administrators, 
&c.,  jointly  and  severally  to  pay  unto  J.  and  R.  Holliday,  ex- 
ecutors as  aforesaid,  the  sum  of  $400.00 ;  the  conditions  of  said 
obligation  being  in  substance  as  follows,  to-wit :    If  the  said 
Joseph  Myers  shall  well  and  truly  pay  unto  said  J.  aijd  R. 
Holliday,  executors  of  J.  W.  Holliday,  the  judgment  in  a  suit, 
and  all  loss,  damages  or  injury  they  may  sustain  by  reason  of 
an  injunction  which  was  awarded  by  E.  B.  Hall,  Judge,  on  the 
28th  day  of  January  1869,  in  the  case  of  John  W.  Holliday^s 
executors  v.  Joseph  Myers,  then  said  obligation  shall  be  void ; 
otherwise  to  remain  in  full  force  and  effect    And  plaintiffs 
aver  that  the  judgment  due  them  which  was  enjoined  by  the 
order  of  E.  B.  Hall,  on  the  28th  day  of  January  1869,  waa  for 
the  sum  of  $100.00,  with  interest  thereon  from  the  24th  day  of 
December  1861 ;  and  $100.00  with  interest  from  the  24th  day 
of  December  1862,  and  $24.41  costs  of  the  original  suit,  and 
$32.45,  costs  of  the  injunction  suit ;  and  that  the  injunction  so 
ordered  by  said  E.  B.  Hall,  Judge,  &c.,  was  dissolved  on  the 
15th  day  of  November  1870,  and  that  in  pursuance  of  the 
statutes  in  such  case  made  and  provided  the  said  plaintifib 
were  entitled  to  recover  from  the  defendants  the  amount  of 
said  judgment  and  costs  as  aforesaid,  together  with  ten  per 
cent  damages  thereon  from  the  28th  day  of  January  1869,  to 
the  15th  day  of  November  1870,  and  costs  of  the  injunction, 
$32.45.    Yet  the  said  defendants  have  not  paid  the  amount  of 
the  said  judgment  for  debt,  interest  and  costs,  or  damages 
aforesaid,  &c.    The  declaration  was  filed  at  April  rules,  1871. 
Afterwards,  on  the  22d  day  of  September  1871,  the  parties  ap 
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peared  in  court,  by  their  attorneys  ;  and  the  office  judgment  j^^g^'rerm. 
had  at  rules  in  the  cause  was  set  aside,  and  the  defendants  — ■— 

filed  their  joint  plea  to  the  action,  upon  which  issue  was  join-  i, 

ed.  Afterwards,  on  the  4th  day  of  January  1872,  the  parties  ^y«"  **  *^' 
again  appeared  in  court,  by  their  attorneys,  and  the  defend- 
ants, by  their  attorney,  withdrew  thebr  plea  at  a  former  day 
pleaded.  Thereupon  the  plaintiffs  having  proved  their  cause 
it  is  considered  by  the  court  that  the  plaintiffs  recover  against 
the  defendants,  Joseph  Myers  and  James  M.  Johnson,  $301.72, 
with  interest  thereon  from  the  4th  day  of  January  1872,  till 
paid ;  also  their  costs  by  them  on  their  belialf  in  this  cause 
expended.  And  the  defendants  file  their  bill  of  exceptions  in 
the  following  words  and  figures,  to-wit,  which  are  duly  signed 
and  enrolled:  "No  demurrer  was  filed  to  the  declaration, 
and  oyer  was  not  craved  of  the  bond  declared  upon,"  The 
third  section  of  chapter  134  of  the  Code  of  this  State,  provides 
that  "  no  judgment  or  decree  shall  be  stayed  or  reversed  for  the 
appearance  of  either  party,  beitfg  under  the  age  of  twenty-one 
years,  by  attorney,  if  the  verdict,  when  there  is  one,  or  the 
judgment  or  decree,  be  for  him  and  not  to  his  prejudice ;  or  for 
want  of  warrant  of  attorney ;  or  for  want  of  a  mnilUer ;  or  any 
misjoining  of  issue ;  or  for  any  informality  in  the  entry  of  the 
judgment  or  decree  by  the  clerk ;  or  for  the  omission  of  the 
name  of  any  juror ;  or  because  it  may  not  appear  that  the 
verdict  was  rendered  by  the  number  of  jurors  required  by 
law ;  or  for  any  defect,  imperfection  or  omission  in  the  plead. 
ingB  which  could  not  be  regarded  on  demurrer;  or  for  any  other 
defect,  imperfection  or  omission  which  might  have  been  taken 
advantage  ef  on  demurrer  or  answer,  but  was  not  so  taken  ad- 
vantage of.    Held  : 

I.  For  reasons  stated  in  the  opinion,  in  writing  filed  in  the  cause, 

that  under  and  by  virtue  ©f  said  3d  section  of  said  134th 
chapter  of  the  Cknle,  the  defects  in  said  declaration  are 
cured  after  the  rendition  of  said  judgment. 

II.  That  the  allegations  of  the  declaration  do  not  affirmatively 
show  that  plaintiffs  have  no  right  to  recover  in  the  action^ 

HI.  That  although  the  conditions  of  an  injunction  bond  are 
not  so  extensive  as  the  statute  requires,  yet,  if  it  contains  a 
material  part  of  the  condition  required,  the  bond  is  not 
void,  but  binds  the  obligors  to  the  extent  of  such  condi- 
tion or  conditions;  and  where  the  bond  contains  some  con- 
ditions or  promises  not  required  by  the  statute,  and  some 
of  those  which  are  required,  it  is  valid  and  binding  to  the 
extent  of  the  latter. 
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AngiS^Term  ^^'  "^®  judgment  rendered  is  not  a  judgment  by  default 
within  the  meaning  of  the  5th  section  of  said  chapter  134 

4.  of  the  Code  of  this  State. 

Myen  et  oL 

V.  The  judgment  is  not  by  confession  within  the  meaning  of 

the  2d  section  of  chapter  134  of  the  Code  of  this  State. 

Supersedeas  to  a  judgment  of  the  circuit  court  of  the 
county  of  Jefferson,  rendered  on  the  4th  day  of  January 
1872,  in  an  action  of  debt,  then  pending  in  said  court, 
wherein  J.  and  R.  Holliday,  executors  of  John  W.  Hoi- 
liday,  were  plaintiffs,  and  Joseph  Myers  and  James  M. 
Johnson  were  defendants. 

The  supersedeas  was  allowed  upon  the  petition  of  the 
defendant  James  M.  Johnson. 

Hon.  E.  B.  Hall  was  Judge  of  the  circuit  court  of 
Jefferson  county,  at  the  time  the  judgment  complained  of 
was  rendered. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
Court. 

James  M,  Mason,  for  defendant  below  and  plaintiff  in 
error : 

It  affirmatively  appeai-s,  that  suit  is  brought  on  a 
defective  injunction  bond,  and  that  the  injunction  was 
awarded  to  stay  proceedings  on  a  judgment  for  money. 
The  proposition  is:  A  defective  injunction  bond  does 
not  furnish  any  cause  of  action. 

I. — 1.  Every  action  on  an  injunction  bond  must  pro- 
ceed on  the  theory  that  an  injunction  caused  a  stay  of 
proceedings,  which  stay  produced  damage. 

2.  The  plaintiff  must  demand  the  damages  occasioned 
by  the  injunction.  The  averment,  that  he  is  damaged 
by  the  stay,  is  the  gist  of  the  action. 

This  is  so,  although  he  declares  in  debt ;  because  since 
8  and  9  W.  III.  (Code,  chapter  131,  §17),  debton  a  penal 
bond  is,  in  substance,  the  same  as  covenant,  the  demand 
is  for  damages:  Draxje  v.  Brand,  2  Wils.  377  ;  Goodwin 
V.  Crowle,  Cowp.;  Hurst  v.  Jennings,  5  B.  &  C;  Perkins 
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V.  GUes,  9  Leigh ;  Strang  v.  Holmes,  7  Cowp.     Hence,  Aiigu^s^JTenn. 
we  may  deal  with  the  case  precisely  as   if  this  were  an  Houiday»8  ex'n 
action  of  covenant,  and  if  it  appears,  from  the  declara-    Myere'rf  ai. 
tion,  that  the  plaintiff  did  not  sustain  ajiy  damage,  then 
it  also  appears  that  he  has  no  cause  of  action.     When  it 
appears  that  a  cause  of  action  does  not  exist,  the  judg- 
ment will  be  reversed  after  verdict :     Boylea  v.  Overby, 
11  Gratt. 

3.  The  plaintiff*  was  not  damaged  unless  the  injunc- 
tion took  effect :  if  there  was  no  stay,  there  was  no 
damage.  Hence  if  it  appears,  that  the  injunction  did 
not  take  effect,  then  it  also  appears,  that  he  did  not  sus- 
tain any  damage. 

4.  The  injunction  does  not  take  effect,  until  a  particu- 
lar bond  is  executed.  The  statute  is  express :  Code, 
chapter  133,  §10.  The  precise  terms  of  the  required 
condition  are  declared;  no  othereondition  will  effectuate 
the  injunction.  If  the  proper  bond  be  not  given,  or, 
what  is  the  same  thing,  if  an  improper  bond  is  executed, 
the  injunction  does  not  take  effect.  Hence  if  it  appears 
that  an  improper  bond  was  executed,  then  it  also  appears, 
that  the  injunction  did  not  take  effect. 

5.  But  we  have  seen  : 

1.  If  there  was  no  damage,  there  was  no  cruse  of 
action. 

2.  If  there  was  no  injunction,  there  was  no  damage. 

3.  If  the  bond  was  defective,  there  was  no  injunction. 
Hence  if  the  bond  was  defective,  there  was  no  cause  of 
action. 

II.  A  defective  injunction  bond  cannot  be  treated  as 
a  common  law  security. 

1.  The  proper  injunction  bond  possesses  a  peculiar 
effect;  it  posvse&sesan  ecc^n^Wc  operation  ;  it  accomplishes 
an  injunction;  it  gives  vitality  and  efhciency  to  the  order 
for  a  stay  of  proceedings  ;  the  injunction  order  is  nuga- 
tory, until  and  unless  the  proper  bond  is  executed. 

2.  Since  this  action  and  every  action  must  proceed  on 
the  idea,  that  an  injunction  causes  a  stay  of  proceedings. 
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AngiSrerm.  therefore  every  action  must  be  based  on  this  eooentric 
Hoiiiday'Bex'rs  Operation ;  and  if  the  bond  does  not  possess  this  statu- 
MyeiB'rt<u.  tory  (eccentric)  effect,  it  does  not  create  any  liability, 
viz:  if  it  be  void  as  a  statutory  bond,  it  is  void  as  a  com- 
mon law  security.  Herein  is  the  distinction  between  an 
action  on  a  defective  injunction  bond  and  an  action  on  a 
defective  forthcoming  bond  ;  the  latter  will,  but  the 
former  will  not  create  a  liability. 

3.  Many  statutory  bonds  possess  both  the  statutory  and 
a  common  law  operation;  such  bonds  may  be  good  as 
common  law  securities,  although  void  as  statutory  instru- 
ment*?, because  defective,  e.  g,:  the  eccentric  operation 
of  a  forthcoming  bond  is,  that  the  obligee  may  obtain 
judgment  by  a  mere  motion.  But  the  forthcoming  bond 
also  creates  a  common  law  liability,  imported,  propria 
vigo7'e  by  the  language  employed.  Hence,  the  plaintiff 
may  either  base  his  action  on  the  eccentric  effect,  and 
obtain  judgment  by  a  mere  motion,  or  he  may 
treat  it  as  a  common  law  security,  and  bring  debt  or 
covenant.  Again.  The  bond,  prescribed  by  Code  of 
1819,  for  an  administrator  c.  t.  a.  was  payable  to  the 
justices  of  the  county  court;  its  eccentric  eftect  was,  that 
the  legatee,  a  stranger,  might  maintain  an  action  in  his 
own  name,  whereas  the  familiar  rule  limits  suit  to  the 
parties  to  a  deed:  Ross  v.  Milne,  12  Leigh.  (This  rule 
recently  abolished  :  Code,  p.  640).  The  plaintiff,  (a 
legatee)  may  base  his  action  on  this  statutory  operation 
and  sue  in  his  own  name,  or,  treating  the  bond  as  a  com- 
mon law  security,  he  may  sue  in  the  name  of  the  jvMices. 
4.  But  a  defective  bond,  viz :  a  bond  whose  condition 
varies  from  the  prescribed  conditions^  does  not  possess  the 
statutory  operation.  A  defective  forthcoming  bond  will 
not  support  a  motion  :  BeaU  v.  Dovmman,  1  Call ; 
Johnson  v.  Meriwether,  3  Call.  And  a  defective  bond  by 
an  administrator  c.  t.  a.  will  not  sustain  an  action  by 
the  legatee:  Frazier  v.  Frazier,  2  Leigh.  It  is  entirely 
settled,  that  a  departure  from  the  prescribed  conditions  is 
fatal  to  the  statutory  operation.     Hence : 
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1.  Every  action  on  an  injunction  bond  must  be  based  ^ugn^g^'rorm. 
on  its  eccentric  operation.  HoUiday'a  ex'ra 

2.  If  the  bond  be  defective,  it  does  not  possess  an    Myewe^oi. 
eccentric  effect. 

3.  This  bond  is  defective^  ergo  every  action  upon  it 
must  fail. 

5.  The  distinction  upon  which  this  appeal  is  rested  is 
not  noticed  in  the  books  ;  but  no  decision  conflicts  with 
any  of  these  views. 

III.  The  case,  presented  by  the  pleader,  is  a  defective 
case.  Perhaps  the  plaintiff  has  another,  and  a  different 
and  a  better  bond.  Our  reply  is,  he  has  not  chosen  to 
declare  upon  that  other  bond.  We  are  confined  to  the 
oase  which  is  made  by  the  declaration.  The  party  may 
have  a  good  case ;  but  his  counsel  has  presented  a  bad 
case.  There  is  often-times  a  great  difference  between 
the  case  made  by  the  declaration,  and  the  declaration 
which  should  be  made  by  the  case. 

Charles  J.  Faulkner,  for  plaintiff  below  and  defendant 
in  error : 

1.  It  is  said  that  the  injunction  bond  given  in  this 
case  iii  not  good  as  a  statutory  bond.  It  is  too  late  to 
make  such  an  inquiry  after  judgment,  if  the  bond  con- 
tained enough  upon  which  to  found  an  action.  It  is  said 
the  bond  is  defective,  and  not  in  conformity  to  the 
statute,  in  omitting  a  liability  for  costs.  This  objection 
is  effectually  disposed  of  in  the  case  of  Gillespie  et  al  v. 
ITiOfapson,  5  Gratt.  132.  Again,  it  is  urged,  that  the 
bond  contains  stipulations  of  liability  not  embraced  by 
the  statute  ;  this  does  not  avoid  the  bond  ;  it  is  simply 
inoperative  as  to  such  stipulations :  Pratt  v.  Wright,  13 
Gratt.  175.  The  statute  prescribes  no  particular  form  of 
an  injunction  bond,  and  a  strict  adherence  to  the  lan- 
guage of  the  statute  is  not  required :  White  v.  Clay's 
ax^rs,  Brookes  Opinion  78,  Tucker's  Opinion  80,  7  Leigh. 
But  oyer  has  not  been  craved  of  the  bond  in  this  case, 
and  it  is  no  part  of  the  record. 
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Augus/Term.       2.  The  declaration,  although  not  skillfully  drawn,  pre- 
Hoiiiaay'8  ex're  sents   Substantially  a  good   cause  of  action.     It  would 
Myera  rt  ai.    have  been  good  even  upon  general  demurrer,  for  it  em- 
braces every  fact  essential  to  the  action,  so  that  judgment 
according  to  law,  and  the  very  right  of  the  case,  might 
be  given  upon  it :    §29,  ch.  125  Code  of  W.  Va.,  p.  603. 

3.  The  defendants  appeared  by  counsel,  and  plead  nil 
debit,  in  which  the  plaintiff  joined  issue.  This,  although 
not  a  very  appropriate  plea  to  a  bond,  yet  is  neverthe- 
less a  plea  upon  which  the  plaintiff  may  take  issue : 
Gould  on  Pleadings,  §12,  ch.  6,  part  1st,  p.  287.  The 
effect  of  this  plea  to  a  bond  is  there  particularly  set 
forth:    Seel  Chit.  PI.  483. 

4.  At  a  subsequent  term  of  the  court,  the  defendants, 
by  their  counsel,  withdrew  their  plea,  and  without  further 
defense  allowed  judgment  to  be  rendered  against  them. 
This  was  a  confession  of  judgment,  and  operated  under 
our  statute  a  release  of  all  errors  :  Stephen  on  Plead- 
ing, 109;  1  Tidd's  Practice,  523,  ch.  23;  Freeman  on 
Judgments,  p.  6 ;  12  Gratt.  57 ;  {Richardson's  ex*r8  v. 
Jones?}  This  confession  of  judgment  is  recognized  by 
all  the  elementary  writers  by  the  expression  cxygnovii 
actionem,  relicta  veinficatione, 

5.  If  there  be  any  question  upon  the  point,  that  the 
withdrawal  of  a  plea  is  a  confession  of  judgment  relicta 
verificationey  the  statute  of  jeofails  and  amendinents  un- 
questionably cures  every  error  and  imperfection  in  this 
case.  This  statute  cures  "  every  defect,  imperfection  and 
omission  in  the  declaration,  which  might  have  been  taken 
advantage  of  on  a  demurrer,  and  which  was  not  so  taken 
advantage  of.''  For  the  latest  exposition  of  the  views 
of  the  court  of  appeals  of  Virginia,  in  the  interpreta- 
tion of  this  statute,  he  referred  to  Spengler  v.  Davy,  15 
Gratt.  397,  which,  rendered  in  1859,  may  be  regarded  as 
authority  before  this  Court.  There  are  undoubtedly 
limits  to  the  operation  of  this  statute,  called  by  Judge 
Tucker  "  the  omnipotent  statute  of  jeofails ;"  but  that 
limit  is  to  be  found  only  in  a  case  where  the  declaration 
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shows  upon   its  face,  that  the  plaintiff  has  no  cause  of  Augu^'Term. 

dCium.  HolJiday'sex'n 

6.  The  Judge  did  not  err,  in  vacation,  in  deciding  that  Myers' e/oi. 
the  judgment  rendered  in  this  cause  was  not  a  judgment 
by  default  By  the  English  practice,  judgments  by 
default  will  apply  to  cases,  where  the  defendant  appears, 
but  fails  to  plead,  such  as  nil  dicet  and  non  sum  informa" 
ius;  but  under  our  statute,  and  in  our  practice,  judgments 
by  default  are  limited  to  cases,  where  the  defendant  fails 
to  appear.  It  was  only  such  judgments,  that  were  ex- 
cepted from  the  operation  of  our  older  statutes  of  jeof- 
ails; judgments  by  nil  dicet  and  non  suminformatus  were 
as  folly  vvithin  the  operation  of  the  statute,  as  judgments 
aft«r  verdict.  For  the  true  meaning  of  the  term  "judg- 
ment by  default ,''  as  used  by  our  statute,  see  Richard- 
son V.  JoneSy  12  Gratt.  57 ;  Davis,  Sheriff  \\  Commonwealth^ 
16  Gratt.  134. 

Haymond,  Judge,  delivered  the  opinion  of  the  Court 

This  is  an  action  of  debt,  brought  by  the  plaintiffs 
against  the  defendants,  in  the  circuit  court  of  the  county 
of  Jefferson,  on  the  27th  day  of  March  1871.  The 
action  is  based  upon  a  bond  with  collateral  conditions. 
The  bond  is  made  payable  to  the  plaintiffs,  its  penalty  is 
$400.00,  and  l)ears  date  the  15th  day  of  April  1869,  as 
alleged  in  the  declaration.  The  declaration  alleges  that 
on  the  date  last  stated  the  defendants  by  their  certain 
writing  obligatory,  sealed  with  their  seals,  "  bound  them- 
selves, their  heirs,  executors,  administrators  &c.,  jointly 
and  severally  to  pay  unto  J.  and  R.  Holliday,  executors  as 
aforesaid,  the  sum  of$400.00;  the  conditions  of  said  obliga- 
tion being  in  substance  as  follows,  to-wit :  If  the  said  Joseph 
Myers  shall  well  and  truly  pay  unto  said  J.  and  R.  Holliday, 
executors  of  J.  \V.  Holliday,  the  judgment  in  a  suit  and  all 
loss,  damages  or  injury  they  may  sustain  by  reason  of  an  in- 
junction, which  was  awarded  by  E.  B.  Hall,  Judge,  on 
the  28th  day  of  January  1869,  in  the  case  of  John  W. 
HoUiday's  executors  v,  Joseph  Myers,  the  said  obligation 
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AngurtTirm.  ^^^^^  ^^  ^'^^^  J  Otherwise  to  remain  in  full  force  and  effect." 
Houiday'Bex'rsTh®  declaration  then  further  alleges:  "And  plaintiffs 
Myera'rt  aL  ^vcr  that  the  judgment  due  them^  which  was  enjoined  by 
order  of  E.  B.  Hall,  on  the  28th  of  January  1869,  was 
for  the  sum  of  $100.00,  with  interest  thereon  from  the 
24th  of  December  1861 ;  and  JIOO.OO  with  interest  from 
the  24th  day  of  December  1862,  and  f  24.41  costs  of 
original  suit,  and  (32.46  costs  of  the  injunction  suit ; 
and  that  the  injunction  so  ordered  by  said  E.  B.  Hall, 
Judge  &c.,  was  dissolved  on  the  15th  day  of  November 
1870;  and  that  in  pursuance  of  the  statutes,  in  such  cases 
made  and  provided,  the  said  plaintiffs  were  entitled  to 
recover  from  the  defendants  the  amount  of  said  judg- 
ment, with  interest  and  costs,  as  aforesaid,  together  with 
ten  per  cent  damages  thereon  from  the  28th  day  of 
January  1869,  to  the  15th  day  of  November  1870,  and 
costs  of  the  injunction,  $32.45.  Yet  the  said  defendants 
have  not  paid  the  amount  of  the  said  judgment  for  de- 
fendants, interest  and  costs  or  the  damages  aforesaid,"  <fec. 
The  declaration  was  filed  at  April  rules  1871.  After- 
wards on  the  22d  day  of  September  1871,  the  parties 
appeared  in  court,  by  their  attorneys,  and  the  office  judg- 
ment had  at  rules  in  the  cause  was  set  aside,  and  the  de- 
fendants filed  their  joint  plea  to  the  action,  upon  which 
issue  was  joined.  Afterwards  on  the  4th  day  of  Jan- 
uary 1872,  the  parties  again  appeared  in  court,  and  the 
defendants,  by  their  attorney,  withdrew  their  said  plea ; 
and  thereupon  the  plaintiff  proved  their  cause  before 
the  court ;  and  the  court  rendered  judgment  against  the 
defendants,  Joseph  Myers  and  James  M.  Johnson,  for 
$301.72,  with  interest  thereon  from  the  4th  day  of  Jan- 
uary 1872,  till  paid,  and  the  costs  of  suit;  and  the  de- 
fendants filed  their  bill  of  exceptions  to  an  opinion  and 
ruling  of  the  court  made  in  the  cause,  which  is  duly 
signed  and  sealed  by  the  judge  presiding.  By  this  bill 
of  exceptions  it  appears,  that  the  defendants  objected  ta 
the  trial  of  the  case,  because,  the  defendants  alleged  the 
term  of  the  said  court  expired  prior  to  the  day  the  cause 
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was  tried  by  the  court,  and  that  there  was  then  no  legally  A.ugiu7Term. 
constituted  court  for  the  trial  of  causes  for  certain  rea- 


'  Hollipay's  ez'n 

sons  stated  in  said  bill  of  exceptions;  but  the  court  over-   uymet  ai. 
ruled  said  objection. 

On  the  Slst  day  of  January  1873,  the  defendant,  James 
M.  Johnson,  upon  notice  to  the  plaintiffs,  moved  the 
judge  of  said  circuit  court,  in  vacation,  to  reverse  the 
said  judgment  for  errors  therein;  but  it  does  not  appear 
by  the  record,  what  were  the  errors  assigned  before  the 
Judge ;  but  it  does  appear  that  the  court  on  considera- 
tion of  the  errors  assigned,  was  of  opinion  that  the  judg- 
ment complained  of  "  is  not  a  judgment  by  default,  and 
therefore  not  amendable  or  reversible  in  the  proceeding 
to  re-hear  and  reverse  the  same ;"  and  the  Judge  dis- 
missed the  notice,  &c.  After  this  proceeding  upon  the 
part  of  the  circuit  judge,  the  defendant,  J.  M.  Johnson, 
on  his  petition  and  assignment  of  errors  therein,  obtained 
from  this  Court  a  supersedeas  to  the  said  judgment,  ren- 
dered in  said  cause,  on  the  4th  day  of  January  1872. 
The  errors  assigned  by  said  Johnson,  in  his  said  petition 
for  a  supersedeas^  and  relied  on  by  his  counsel  in  argu- 
ment before  us,  are  as  follows :  "  1.  The  declaration  shows 
a£Brmatively,  that  no  liability  attached  to  the  defendants 
because  of  the  writing  set  forth,  the  said  writing  being  a 
nullity,  because:  First,  it  is  uncertain,  in  that  the  condi- 
tion was  to  pay  the  judgment  in  a  suit;  the  identity 
of  the  suit  or  judgment  does  not  appear.  Second,  the 
writing  is  void  because  while  represented  as  a  statutory 
bond,  and  deriving  its  validity  from  the  statute,  the  statute 
is  not  pursued  in  any  particular ;  there  is  not  a  provi- 
sion oi  said  bond  warranted  by  the  statute.  2.  The 
declaration  is  fatally  defective,  because :  1st.  No  damage 
is  averred  or  demanded.  2.  No  measure  of  damages  is  ex- 
hibited. 3.  No  damages  could  have  accrued  to  the 
plaintiff  because  of  the  facts  stated  ;  and  damage  was  the 
gist  of  the  action.  4.  The  judgment  should  have  been 
for  the  penalty  to  have  been  discharged  by  the  payment 
of  the  amount  of  damages  ascertained.    6.  The  judge,  in 
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Augurt"'erm.  vacatioD,  upoD  the  hearing  of  the  motion  erred  in  hold- 
HoUiday'sex'ra^^gj  *^^^  ^^c  judgment  Complained  of  was  not  a  judg- 
iijenetai.    ment  by  default,  within  the  meaning  of  the   5th  section 
of  chapter  134  of  the  Code  of  the  said  State." 

I  will  consider  said  errors  so  assigned  consecutively. 
The  first  error  assigned.  It  is  proper  here  to  remark  that 
oyer  was  not  craved  of  the  bond  in  the  declaration  men- 
tioned, and  it  was  admitted  before  us  in  argument  by  the 
counsel  on  both  sides,  that  the  bond  sued  upon  is  not 
part  of  the  record,  and  cannot  be  (considered  by  us  as 
such — that  we  are  confined  to  the  declaration.  It  is 
also  proper  to  consider  here,  how  far  we  are  at  liberty  to 
consider  in  this  case  defects  in  the^declaration,  either  of 
form  or  substance.  In  the  case  oi  Jenkins  v.  Hunt's 
commWs,  2  Rand.  446,  decided  in  1824,  Judge  Green 
in  delivering  the  opinion  of  the  court  of  appeals  of 
Virginia,  says,  at  page  447 :  "  The  paper,  which  was 
the  foundation  of  the  action  in  this  case,  was  a  simple 
contract.  The  declaration  therefore  should  have  claimed 
according  to  the  legal  effect  of  the  contract,  that  is,  the 
principal  sum,  and  not  the  penalty,  and  should  have 
noticed  the  penalty,  only  by  way  of  describing  the  in- 
strument sued  upon.  The  defendant  Jenkins  having 
appeared  and  pleaded,  and  after-ward  waived  his  plea, 
this  fault  in  the  declaration,  which  might  have  been 
demurred  to  for  that  cause,  is  cured  by  the  provisions 
of  the  statute  of  jeofaihy  which  took  efiect  on  the  ist 
day  of  January  1820 ;  and  being  cured  as  to  Jenkins, 
is  cured  as  to  the  other  defendants."  The  action  in 
this  case  was  debt,  and  it  appears  by  the  statement  of 
the  case,  that  "Jenkins  appeared  and  pleaded  payment. 
An  office  judgment  was  entered  against  Young,  who  did 
not  appear.  Jenkins  then  relinquished  his  former  plea,  and 
the  court  rendered  judgment  against  him  for  $2,228.00, 
the  penalty  in  the  writing  to  be  discharged  by  the  pay- 
ment of  $1,114.00  with  interest,  &c.  The  3d  section  of 
our  statute  oi  jeojails,  chapter  134  of  the  Code  of  this 
State^  which  took  effect  on  the  1st  day  of  April  1869, 
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provides  that  *'  no  judgment  or  degree  shall  be  stayed  or  ^ug^Jg^'^Tenn. 
reversed  for  the  appearance  of  either  party,  being  under  i^niday'sex'Ti 
the  age  of  twenty-one  yeprs,  by  attorney,  if  the  verdict  ujenetat. 
(where  there  is  one)  or  the  judgment  or  decree,  be  for 
him  and  not  to  his  prejudice ;  or  for  want  of  warrant  of 
attorney  ;  or  for  the  want  of  a  similiter^  or  any  misjoin- 
ing  of  issue ;  or  for  any  informality  in  the  entry  of  the 
judgment  or  decree  by  the  clerk  ;  or  for  the  omission  of 
the  name  of  any  juror;  or  because  it  may  not  appear 
that  the  verdict  was  rendered  by  the  number  of  jurors 
required  by  law;  or  for  any  defect,  imperfection  or 
omission  in  the  pleadings,  which  could  not  be  regarded 
on  demurrer ;  or  for  any  other  defect,  imperfection,  or 
omission,  which  might  have  been  taken  advantage  of  on 
a  demurrer  or  answer,  but  was  not  so  taken  advantage 
of."  In  the  case  of  Kennaird  &c.  v.  Jone8y9  Gratt.  183, 
Judge  Lee  in  delivering  the  opinion  of  a  majority  ot  the 
court  says :  "  It  is  true,  that  under  the  sweeping  pro- 
vision introduced  into  our  Code  at  the  revisal  of  1819, 
that  after  verdict,  no  judgment  should  be  arrested  for  any 
defect,  whether  of  form  or  substance,  which  might  have 
been  taken  advantage  of  by  demurrer,  but  was  not  so  taken 
advantage  of,  the  omission  of  the  allegation  in  question 
in  this  case,  if  no  demurrer  had  been  filed,  could  not 
have  served  to  stay  the  judgment  after  verdict."  And  a 
few  sentences  further  on  he  says,  that  "  in  thejabsence  of 
such  allegation,  it  seems  impossible  to  say  that  the  plain- 
tiffs show  a  perfect  right  to  demand  and  recover  the  bal- 
ance of  the  agreed  price,  for  which  the  suit  was  brought." 
In  the  case  of  JSoyZes's  adm'r  v.  Overbuy  11  Gratt.  202, 
it  was  held  by  a  majority  of  the  court,  that  "an  action 
in  the  case  for  fraud  in  selling  to  the  plaintiff* an  unsound 
slave,  which  he  was  induced  to  purchase  by  means  of  a 
false  and  fraudulent  warranty  of  soundness,  or  by 
means  of  a  fraudulent  concealment  of  the  unsoundness 
of  the  slave,  cannot  be  maintained  against  the  personal 
representative  of  the  vendor ;"  and  that  "in  such  an 
action  against  the  personal  representative  of  the  vendor, 
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Augus^Term.  ^hough  there  is  a  judgment  in  favor  of  the  plaintiff,  the 
Houiday'sex'rs^^^^^  wiU  Dot  be  cured  by  the  statute  of  jeofails.  1  Rev. 
uje^'eiai.  Code,  of  1819,  ch.  128  §103  p.  511  ;"  and  also,  that  in 
such  case,  though  there  is  a  verdict  for  the  plaintiff, 
judgment  should  have  been  rendered  for  the  defend- 
ant notwithstanding  the  verdict."  Judges  Moncure 
and  Lee  did  not  concur  in  the  decision  of  these  points. 
In  Mason  v.  Farmers^  Bank  of  Petersburg,  12  Leigh  84 
it  was  held :  "  And  when  a  suit  is  brought  against  the 
president  and  directors  of  a  branch  bank,  this  is  not  a 
mere  misnomer y  which  must  be  pleaded  in  abatement,  but 
is  a  bar  to  any  recovery  ;  and  though  a  verdict  be  founded 
upon  the  general  issue  pleaded,  the  error  is  not  cured  by 
the  statute  of  jeofails  J^  In  the  case  of  Ross  v.  3fi7ne,  12 
Leigh  204,  it  is  stated  in  the  syllabus,  that  "upon  a  declar- 
ation which  shows  that  plaintiffs  have  no  right  of  action^ 
and  on  the  contrary  that  the  right  of  action  is  in  another, 
verdict  is  found  for  the  plaintiffs.  Held  :  the  statute  of 
jeofails  of  Virginia,  1  Rev.  Code,  ch.  128  §103,  does  not 
apply  to  the  case."  Tucker,  Judge,  who  delivered  the 
opinion  of  court  in  that  case,  says  at  page  227 :  "it  only 
remains  to  observe,  that  the  want  of  title  in  Mrs, 
Milne  cannot  be  cured  even  by  the  omnipotent  act  of 
jeofails.  That  act  never  could  have  been  designed  to 
enable  a  plaintiff  to  recover,  what  by  his  own  showing 
belongs  to  another."  In  the  case  of  Davis  v.  The  Com- 
monwealth for  Leon,  13  Gratt.  139,  it  is  held :  "  that  when 
'the  attachment  is  issued  against  the  effects  of  the  defend- 
ant generally,  and  is  levied  upon  the  property  of  a 
third  person,  such  third  person  has  no  remedy  upon  the 
attachment  bond."  Judge  Moncure,  who  delivered  the 
opinion  of  a  majority  of  the  court  in  that  case,  says  at 
page  151 :  "  This  action  was  brought  at  the  relation,  not 
of  the  defendant,  but  of  a  stranger,  and  for  a  cause  not 
within  the  terms  of  the  bond.  The  defect  is  not  in 
form,  but  in  the  foundation  of  the  action,  and  is  no  more 
cured  by  the  Code,  ch.  181,  §3,  than  it  would  have  been 
by  the  statute  of  jeofails:    1  Rev.  Code  of  1819^  oh. 
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128,  §103.     It  follows,  on  the  authority  of  Bossy.  Mine  AagiirtTerm. 
duXf  12  Leigh  204,  and  Boyl^a  admW  v.   Overby,  llHoiUday's^^re 
Gratt.  202,  that  the  judgment  of  the  circuit  court  must    MyeneioL 
be  reversed,  and  judgment  entered  for  the  plaintiff  in 
error,  n4>ii  obstante  veredicto,'^      The  3d   section  of  said 
chapter  181  of  the  Code  of  Virginia  is  the  same,  as  the 
3d  section  of  said  chapter  134  of  the  Code  ot  this  State 
which  I  have  already  given  herein.    See  also  Hitehcoxv. 
Rawson,  14  Gratt.  526.     In  Spengler  v.  Davy,  15  Gratt. 
381,  it  is  held  that,  "in  an  action  for  maliciously  suing 
out  an  attachment  against  the  effects  of  the  plaintiff,  the 
declaration  alleges,  that   the   attachment  was  sued  out 
*^  wrongfully  and  without  good  cause."      Though  this 
was  irregular,  it  is  cured  by  the  verdict.      In  the  case  of 
Ellis  w  Thilmariy  3  Call  3  ;    Young  v.   Gregory,  «i  446  ; 
Kirtiey  v.  Deck  et  aL,  2  Munf.  10,  it  was  held  that  the 
declarations  were  radically  defective,  and  were  not  cured 
by  verdict;  and  it  was  said  that  the  words  wUhovi  probor- 
ble  cause  or  some  equivalent  expression,  were  essential 
to  make  a  good  declaration ;  and  it  was  held  that  the 
words  without  any  just  cause  in  the  first  named  case,  and 
imthout  any  legal  or  justifiable  cause  in  the  second,  could 
not  be  received  as  equivalents  for  the  words  the  law 
required.     But  as  said  by  Judge  Daniels,  in  Spengler  v. 
Davy:  "  It  is  to  be  observed  however  of  all   these  cases 
(meaning  these  last  named)  that  they  were  decided  in  the 
absence  of  some  of  the  most  sweeping  of  the  provisions 
of  onr  statute   of  jeofails,  and  more  especially  of  that 
which  declares,  that  no  judgment  after  verdict  shall  be 
stayed  "  for  any  defect  whatsoever  in  the  declaration  or 
pleading,  whether  of  form  or  substance,  which   might 
have  been  so  taken  advantage  of,^'  which  was  first  intro- 
duced at  the   revisal  ot  1819;  and   was  re-enacted  in 
1849,  with  slight  modifications,  not  necessary  here  to  be 
noticed.    See  Code  of  1849,  page  680.     In  the  case  of 
Spengler  v.  Davy,  Judge  Daniels  says  at  page  397 :    "  It 
is  true,  that  broad  and  comprehensive  as  is  the  language 
of  the  provision,  this  court  has  felt  called  upon,  on  sev^v 


Digitized  by 


Google 


290  SUPREME  COURT  OF  APPEALS 

Augiil^Term.  ^^^^  occasioDS,  to  sct  some  limits  to  ite  operation^  and  to 
Hoiuday'aex'w  declare  that  there  are  some  defects  in  declarations  which 
ujen'eiai.  ^irc  bcyond  its  cure.  Still  it  will  be  seen,  by  reference 
to  the  cases  alluded  to,  that  none  of  them  can 
be  used  as  precedents  for  excluding  this  case  from 
the  benefit  of  said  provision.''  The  Judge  then  re- 
views the  cases  of  Mason  v.  Farmers'  Bank  at  Peters- 
burg, 12  Leigh  84 ;  Ross  v.  Mihie  et  ux.,  12Ijeigh.  204, 
and  Boyle's  admW  v.  Overhy,  11  Gratt.  and  says :  **  In 
neither  one  of  these  cases  was  there  any  room  for  the 
inference  of  facts,  supplementary  to  and  consistent  with 
those  alleged  by  the  plaintiff,  that  could  make  out  a 
good  cause  of  action.  In  each  case  the  allegations  of 
the  plaintiff  showed  affirmatively,  that  he  had  no  right 
to  recover."  The  cases  of  Mason  v.  Farmer's  Bank  at 
Petersburg  was  the  case  of  a  suit  by  the  plaintiff  against 
the  president  and  directors  ot  a  branch  bank,  in  which 
the  declaration  complained  of  them  as  "  the  president, 
directors  and  company  of  the  office  of  discount  and  de- 
posit of  the  Farmers'  Bank  at  Petersburg.  The  court 
held  in  that  case  that  no  judgment  could  be  recorded,  as 
the  declaration  was  against  parties,  who  could  not  be 
made  liable  to  any  action.  There  was  no  such  corpora- 
tion in  existence.  The  declaration  plainly  showed  that 
the  cause  of  action  was  against  the  president,  direc- 
tors and  company  ot  the  Farmers'  Bank  of  Virginia. 
In  the  case  of  Boss  v.  Milne  et  ux.y  the  declaration  plainly 
showed  that  the  plaintiffs  had  no  cause  of  action,  and 
that  the  right  demanded  was  in  a  third  person.  The 
case  of  Boyle's  adm'r  v.  Overby,  11  Gratt.  202,  was  a 
suit  against  an  administrator  for  an  alleged  cause  of  ac- 
tion against  his  intestate,  and  the  declaration  alleged  a 
cause  of  action,  which  from  its  very  nature  must  have 
died  with  the  person  of  the  intestate.  The  case  of  Davis 
V.  The  Commonwealthy  for  Leon,  13  Gratt.,  was  an  action 
upon  an  attachment  bond  authorized  by  the  Code  of 
Virginia  chapter  151,  section  8,  p.  602;  and  the  court 
determined  that  the  bond  was  not  a  general  indemnify- 
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ing  bond,  and  where  the  attachment  is  issued  against  Aiijfurt'remi 
specific   property,  only  the  defendant  or  owner   of  such  Hoiiiday'B  ox'w 
specific  property  can  sue  upon  the  bond;  but  that  where    Myen  <►/  ai. 
the  attachment  is  issued  against  the   effects   of  the  de- 
fendant  generally,   and    levied    upon  the   property   of 
a    third    person,    such    third    person  has    no    remedy 
upon    the  attachment  bond.      The  declaration  in    this 
case   plainly  showed  that  the  attachment  issued  against 
the  effects   of  the  defendants,   generally  ;  and  that   the 
attachment  was  levied  upon  the  property  of  the  plain- 
tiff  in  the  action   on  the   attachment   bond,  who    was 
another  and  a  different  person  from  the  defendant  in  the 
attachment,  and  against  whose  effects  the  attachment  did 
not  issue.     Neither  of  these  four  cases  are  like  the  case  at 
bar,  as  I  understand  thera.    In  each  of  said  four  cases  the 
court  was  of  opinion,  as  it  seems,  that  the  declaration  plain- 
ly showed  affirmatively,  that  there  was  no  room  for  facts 
supplementary  to  and  consistent  with  those,  alleged  by 
the  plaintiff  in  his  declaration  that  could  make  a   good 
cause  of  action  in  him.   The  case  of  Hitchcox  v.  Rawaon, 
14  Gratt.  526  was  an  action  of  ejectment.     There  was  a 
trial  had  in  the  cause  by  jury  and  the  jury  found  "  for  the 
plaintii!  against  the  defendant,  the  estate  in  fee-simple 
in  the  land  in  the  plaintiffs  declaration  mentioned."  In 
that  case  Judge  Lee,  who  delivered  the  opinion  of  the 
court,  says  at  page  638 :     "  I  think  therefore  the  descrip- 
tion lacks  sufficient  certainty  and  precision,  and  that  if 
a  demurrer  had  been  put  into  the  declaration,  it  should 
have  been  sustained.     There  was  however  no  demurrer; 
and   the   defect   might  have  been   cured  by  a  verdict, 
which  did  ascertain   the  subject  with    proper  certainty  : 
Burslyv.  Fogg,  1   Call  484;  Lovell  v.  Arnold,  2  Munf. 
167;  Boiling  V.  Mayor  of  Petersburg,  S  Bxind.  563.     But 
the  verdict  found  is  obnoxious  to  precisely  the  same  ob- 
jection, that  applies  to  the  declaration.     *     *      There  is 
therefore  no  more  certainty  and  precision  in  the  verdict, 
than  there  is  in  the  declaration,  and  the  defect  in   the 
latter  is  not  cured  by  the  former."     The  judgment  for 
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AugurtTerm.  *^®  plaintiff  upon  the  verdict  was  reversed  and  the  cause 
Hoiuiay's ex'rs  r^tnanded  to  the  circuit  court  to  sot  aside  the  verdict  and 
Mjmttai    ^^^  pleadings,  and  to  award  a  repleader.'^ 

By  consulting  the  case  of  KennainI,  d'c.  v.  Jones,  before 
cited,  it  will  be  seen  that  the  first  count  of  the  declaration 
fails  to  show  a  cause  of  action  ;  and  yet  Judge  Lee  in  his 
opinion  at  page  189  says,  "  if  there  had  been  no  demurrer 
filed,  in  his  opinion,  the  defect  in  that  declaration  could 
not  have  served  to  stay  the  judgment  after  verdict." 
From  what  has  been  already  said  in  reference  to  the  case  of 
Spengler  v.  Davi/,  15  Gratt.  381,  it  is,  I  think,  manifest 
that  the  declaration  did  not  show  good  cause  of  action, 
or  a  right  to  recover.  And  I  must  be  permitted  to  say 
with  all  due  respect,  that  thtre  seems  to  be  a  conflict  in 
some  of  the  Virginia  cases,  to  wliich  I  have  referred, 
which  would  be  diflicult  to  satisflictorily  explain  and 
reconcile.  The  phiin  language  of  our  statute  of  jeofails 
is  certainly  comprehensive  and  sweeping;  as  already 
seen,  it  provides  that  *^no  judgment  or  decree  shall  be 
stayed  or  reversed  for,  &l\,  or  for  any  defect,  imperfec- 
tion or  omission  in  the  pleadings,  w^hich  could  not  be  re- 
garded on  demurrer;  or  for  any  other  defect,  imperfec- 
tion or  omission,  which  might  have  been'  taken  advan- 
tage of  on  a  demurrer  or  answer,  but  was  not  so  taken 
advantage  of."  As  before  stated,  chapter  181,  sec.  3  ol 
the  Code  of  Virginia,  is  the  same  as  sec.  3  of  chap.  134 
of  the  Code  of  our  State,  which  I  have  before  quoted. 
And  we  have  also  seen  that  the  court  of  appeals  of  Vir- 
ginia has  held  substantially  in  four  cases,  to  which  I  have 
referred,  that  when  the  allegations  of  the  plaintiff  showed 
affirmatively,  that  he  had  no  right  to  recover,  that  the 
statute  of  jeofails  does  not  cure  the  defect;  that  such 
cases  are  not  covered  by  said  statute.  But  so  far  as  I 
have  seen,  in  no  case  in  Virginia,  or  in  this  State,  has  it 
yet  been  held  under  the  present  statute,  that  said  statute 
does  not  apply  and  operate,  where  the  declaration  does 
not  show  affirmatively,  that  the  plaintiff  has  no  right  to 
recover  against  the  defendant;  nor  has  it  yet  been  held. 
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that  the  statute  does]  not  apply  and  cure  after  judgment,  AuguS^Term. 
when  the  cause  of  action  is  merely  so  imperfectly  or  Houiday's  ex'n 
insufficiently  alleged  in  the  declaration,  as  that  it  does  Myen'ci  ai. 
not  show  a  perfect  or  complete  right  of  recovery,  and 
the  court  can  see  that  the  defect,  though  of  substance, 
may  be  supplied  by  proper  proof.  It  seems  to  me  in 
such  case  the  statute  should  apply  and  cure  such  defect ; 
and  that  if  it  does  not,  it  is  not  because  its  plain  lan- 
guage does  not  comprehend  and  embrace  such  a  case,  but 
because  of  unauthorized  construction,  which  tends  to 
defeat  the  manifest  purposes  of  the  Legislature.  It  must 
be  remembered,  that  the  declaration  in  this  cause  does  not 
profess  to  state  the  conditions  of  the  bond  in  hccc  verba,  but 
only  the  substance  of  the  bond.  It  is  true  the  declara- 
tion does  not  on  its  face  identify  the  judgment  there- 
in mentioned,  so  that  from  the  declaration  alone,  the 
amount  or  date  of  the  judgment  or  in  whose  favor  or 
against  whom  it  is,  may  be  ascertained.  Still  I  do  not 
feel  authorized  to  determine,  that  the  judgment  in  the 
declaration  mentioned  could  not  have  been  sufficiently 
identified  by  the  production  of  the  bond  and  the  record 
of  the  injunction  case  in  the  declaration  mentioned,  or 
that  it  would 4iot  have  been  competent  or  proper  to  do 
so.  I  think  i»  would  have  been  competent  to  have  thus 
identified  the^udgment ;  and  I  am  not  authorized  to  say 
such  was  not  done  before  the  court;  but  I  must  presume, 
nnder  the  circumstances,  that  whatever,  was  necessary 
and  proper  to  De  shown  in  this  respect  to  the  court,  was 
properly  showi  by  the  plaintiff,  and  that  the  judgment  of 
the  court  therein  was  right  and  proper,  the  contrary  not 
affirmatively  appearing  by  the  record.  Immediately 
after  the  wore  suit  in  the  d-oclaration,  the  declaration 
proceeds,  "  an!  all  loss,  damages  or  injury  they  may 
sustain,"  &c.  The  words  ^Moss  or  injury"  are  not  in 
the  act  prescrbing  the  conditions  of  the  bond,  nor  is 
the  word  "siBtain,"  but  the  word  ''incur"  is.  The 
10th  sectior  of  chapter  133  of  the  Code  provides  that, 
"An  injuncion  (except  &c.)   shall  not  take  effect  until 
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Aja^Ttrm.  ^^^  be  given   in  such  penalty  as  the  court,  or   judge, 
Hoiuday's  cx'ra  awarding  it  may  direct,  with  condition  to  pay  the  judg- 
ujenatoL    Hient  or  decree  (proceedings  on  which  are  enjoined)  and 
all  such   costs  as  may  be  awarded   against  the  party  ob- 
taining the  injunction ;  and  also  such  damages  as  shall 
be  incurred  in  case  the  injunction  be  dissolved,"  &c.    It 
is  maintainedjby  the  counsel  of  plantifi  in  error,  that  the 
bond  sued  on  was  executed  under  this  section  of  the 
Code  as  an  injunction  bond.     The  declaration  does  not 
allege,  that  the  bond  contains  any  provision  for  paying 
all  such  costs,  as  may  be  awarded  against  tie  party  ob- 
taining the  injunction,  as  provided  in  the  said  section. 
Although  the  condition  of  the  bond  is  not  lo  extensive, 
as  the  statute  requires,  yet  if  it  contains  a  material  part 
of  the  conditions  required,  the  bond  is  not  void,  but 
binds  the  obligors  to   the  extent  of  such  condition  or 
conditions,  and  when  the  bond  contains  sone  conditions 
or  provisions,  not   required  by  the  statute,  and   some  of 
those  which  are  required,  it  is  valid  and  linding  to  the 
extent  of  the  latter.   Gillespie  v.  Thompson^  el  al,  5  Gratt, 
132;   White  v.  Clay's  eofr,  7  Leigh  68 ;  F(X  &  Vowles  v. 
Mountjoy,  ex'r  <fec.,  6  Munf.  36  ;  Pratt  v.  Vhright  et  al.y  13 
Gratt.  175;  Gibson  \.  Beckham  et  al.  16Gntt.  321  ;  Por- 
ter ex'r  V.  Daniel  etaLy  and  cases  there  cited,!  1  W.  Va. 
mi  regard  the  word  "  sustained,''  employd  in  the  decla- 
ration, in  the  connection  in  which  it  is  u$d,  as  equiva- 
lent to  the  word  "incurred,"  contained  in  the  act.     Bat 
it  is  further  argued  that  the  declaration  d^s  not  contain 
the  words,  "in  case  the  injunction  be  d«solved,"  and 
that  by  reason  thereof,  the  liability  allege!  in  the  decla- 
ration, if  any,  is  absolute,  instead  of  coiditional,  as  it 
would  be  if  these  words  were  inserted,  as  prescribed  in 
the  act.     Views  above  stated  and  some  ailhorities  cit^d 
apply  to  this  objection.     But,  granting  the  lond  described 
was  executed  and  delivered  as  an  injunctiui  bond,  under 
the  orderjof  the  judge  or  court  granting  ,he  same,  and 
under  said  tenth  section,  it  is  probable  the  dbigors  could 
not  be  compelled  to  pay,  unless  the  injunctioi  were  dis- 
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solvedjthough  it  is  best  and  safest  always'to  insert  the  said  jnne^erm. 
words.  I  am  not  at  liberty  to  know  or  determine  judi-5^jJJ[;^7ex^ 
cially,  whether  the  bond  in  fact  contained  these  words  Myew**  ai. 
of  condit'on  or  qualification,  or  not.  I  am  not  consid- 
ering the  sufficiency  of  the  declaration  upon  a  demurrer, 
but  under  tie  provisions  of  the  statute  of  jeofails.  It  is 
also  argued  that  the  injunction  never  took  effect,  because 
the  declaraton  fails  to  show,  that  the  condition  of  the 
bond  contaiis  all  the  requirements  ot  the  10th  section  of 
chapter  133.  This  proposition  has  been  overruled  by 
decisions  of  :he  court  of  appeals  of  Virginia  at  different 
times  and  I  see  no  sufficient  reason  to  depart  from  these 
decisions  at  tis  late  day  :  White  v.  Clay's  e^'rSy  7  Leigh 
68;  Fox  &  Vwles  v.  Mountjoy,  ex* or,  &c.j  6  Munf.  36  ; 
G-illespie  et  alv.  TItompson  et  aL,  5  Gratt.  132;  Porter's 
ea^r  v.  Daniet  and  cases  there  cited. 

The  10th  ftction  of  said  chapter  133  of  the  Code  of 
this  State  fuiher  provides  that,  "the  bond  shall  be 
given  before  le  clerk  ot  the  court  in  which  said  judg- 
ment or  decrewas  obtained,  and  in  other  cases  before  the 
clerk  of  the  curt  in  which  the  suit  is,  wherein  the  in- 
junction is  ai\rded.  If  the  bond  be  not  given  before 
the  summons;  issued,  the  clerk  shall  endorse  thereon, 
that  the  injundon  is  not  to  take  effect,  until  the  bond  is 
given ;  and  th«3lerk,  who  afterwards  takes  the  bond  shall 
endorse  thereo,  that  it  is  given.'*  This  provision,  in 
connection  wi\  a  preceding  provision  of  said  10th  sec- 
tion providingthat  "an  injunction  shall  not  take  effect, 
until  bondbeg^en  in  such  penalty,  as  the  court  or  judge 
awarding  it  nv  direct,  with  condition,^'  &c.,  is  substan- 
tially the  same  in  effect,  as  it  appears  to  me,  as  the  55th 
and  66th  sectiis  of  the  act  of  the  Legislature  of  Vir- 
ginia of  17921st  Rev.  Code  of  Va.  of  1814,  p.  95,  and 
the  113th  andll4th  sections  of  chapter  66  of  the  Rev. 
Code  of  Va.o  1819,  p.  218. 

Since  the  o^rt  of  appeals  of  Virginia,  in  some  of  their 
decisions  (Are  named,  have  attempted  to  set  some 
limits  to  tl broad  and  comprehensive   language  of  our 
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Joii?T«rm.    statute  of  yeq/aifo,  it  is,  in  the  apparent  conflict  of  some 
HtUiday'sex'nof  the  decisions  under  the  statute,  exceedingly  iifficult, 

My«n'«fli.  if  not  almost  impossible,  to  lay  down  any  generd  rule  to 
govern  in  all  cases,  that  may  arise.  Whene^r  courts 
commence  to  set  a  limit  upon  the  operation  o'  an  act  of 
the  Legislature,  in  order  to  except  from  it>  operation 
cases  not  excepted  by  provisions  of  the  act,  itis  generally 
difficult  to  fix  a  limit  to  such  exceptions,  orto  lay  down 
a  general  rule  embracing  all  the  exceptions  vhich  may  or 
may  not  be  made  to  the  operation  of  the  aC.  All  per- 
haps, that  can  or  should  be  said  now,  in  thestate  of  the 
decisions  in  relation  to  the  act  under  consderation,  is, 
that  when  cases  are  presented  like  those  whch  have  been 
decided,  it  is  perhaps  proper  and  best  thati^e  follow  the 
decisions  already  made. 

Cases  may  arise  that  should   be  excep^d   from   the 
operation  of  the  act,  but  each  case  must  be  jucfed  as  it  arises. 
Some  of  the  cases,  excepted  from  the  terms  ad  letter  of  the 
act,  have  already  caused  much  confusion  andifficulty  in  its 
administration   and  each  additional  exce^on  which  is 
made  by  the  courts  outside  of  the  letter  of  le  act,  adds  to 
and  increases  the  existing  confusion  and  dficulty.     The 
object  of  the  act  among  other  things  wi  to  fix  some 
limit  upon  litigation,  and  to  put  an  end  agar  as  possible 
to  the  unnecessary  delay,  obstruction,  andlefeat  of  jus- 
tice in  the  courts.     As  Judge  Daniels  saiin  the  ease  of 
Spengler  v.  Davy,  16  Gratt.,  1  repeat  as  ajlicable  to  the 
case  at  bar,  "  it  seems  to  me,  that  if  th  present  case 
were  to  be  excepted  out  ol  the  operatioiof  our  act  of 
jeofails,  it   would  be  a  very    difficult   ta  to    say    at 
what  point  such    exceptions  should  stop  The  case  is* 
plainly  within  the  letter  of  the  statute  ;nd  I  can  see 
no  sufficient  reason   for  supposing  that  ils  not  within 
its  meaning.'^      The  defendants,  as  the  toord  clearly 
shows,  had  ample  time  and  opportunity  t  est  the  suf- 
ficiency of  the  declaration  by  filing  a  demt'er  thereto, 
and  to  defend  themselves  against  the  plain^i^  action,  if 
they    in  fact  had  any  just  and  proper  def^,  before 
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judgment  was    rendered  against  them;    but  for    some    jnn^Krm. 
cause  they  failed  to  avail   themselves  of  the  time  and  HoUiday'sex'n 
opportunity^  and  of  the  very  liberal   modes  of  defense    uymetoL 
granted  to  them  by  the  law.     They  even  withdrew  the  plea 
they  had  filed^  upon  which  issue  was  joined^  and  suffered 
the  plaintiffs  to  prove  their  cause  to  the  courts  without 
making  any  defense  thereto,  so  far  as  the  record  dis- 
closes; and  if  injustice  has  been  done  them,  it  is  not  the 
fault  of  the  law,  but,  so  far  as  appears,  because  of  their 
own  voluntary  neglect  and  laches.     Upon  the  whole,  it 
seems  to  me  that  said  first  error  assigned  is  not  well 
taken,  and  must  be  overruled. 

Second  error  amgned. — It  is  very  clear  to  my  mind, 
that  the  first  and  second  division  of  this  asssignment  is 
not  well  taken,  though  the  breach  of  the  condition  of 
the  bond  is  not  stated  iu  the  usual  or  common  form  in 
such  cases;  still  the  amount  of  money  and  damages 
claimed  under  the  condition  are  stated  in  the  declaration 
and  a  breach  of  the  condition  alleged  by  the  allegation 
and  averment  of  the  non-payment  thereof.  It  is  un- 
necessary for  me  to  determine  whether  the  declaration  in 
this  respect  would  be  held  good  upon  general  demurrer, 
as  that  question  is  not  before  us.  It  is  quite  manifest,  I 
think,  that  the  part  of  the  declaration,  to  which  the  first 
and  second  divisions  of  this  assignment  are  directed,  is 
good  afler  the  final  judgment,  under  the  statute  of 
jeofails.  And  the  third  divisions  of  this  assignment  are 
not  well  taken,  because  of  reasons  stated  in  considering 
the  first  assignment. 

ITie  third  assignment  of  error, — This  assignment  of 
error  cannot  be  sustained  :  See  Code  W.  Va.,  sec.  46, 
ch.  125;  sees.  6  and  7,  ch.  133;  sec.  17,  ch.  131.  The 
judgment  is,  perhaps,  not  altogether  formal,  but  is  sub- 
stantially correct.  It  is  manifest  that  the  plaintiff  in 
error  cannot  be  prejudiced  by  the  form  of  the  judgment 
in  this  case,  in  any  event. 

Thefourih  error  assigned, — "All  judgments,  where  there 
has  been  no  appearance  by  the  defendant,  are  judgments 
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Augua^Tcrm.  ^7  default  within  the  meaning  of  the  5th  section  of  chap- 
Houiday'eex'rster  134  of  the  Codc  of  this  State,"  16  Gratt.  134.     The 
Mjen'ei  at    defendants^  as  we  have  seen,  having  appeared  and  plead 
to  the  action,  and  filed  exceptions  to  a  ruling  of  the  court, 
and  voluntarily  withdrawn  their  plea,  and  suffered  the 
plaintiffs  to  prove  their  cause  of  action,  the  judgment  is 
not  one  by  default  under  the  statute.     The  fourth  and 
last  exception  is  not  well  taken.  This  disposes  of  all  the 
errors  assigned  by  the  plaintiff  in  error  in  his  petition. 
It  is  not  claimed  before  us  that  the  court  erred  in   its 
ruling,  to  which  said  bill  of  exceptions  was  taken  and 
filed  by  the  defendants,  and  I  see  no  error  therein.     But 
it  was  argued  before  us  by  the  counsel  for  the  defendants 
in  error,  that  the  judgment  rendered  in  this  case  is,  and 
should  be  considered,  a  judgment  by  confession,  and   as 
operating  as  a  release  of  errors  under  our  statute.     The 
judgment  entered  by  the  court  is  as  follows :    "  This  day 
came  the  parties,  by  their  attorneys ;  and  the  defendants, 
by  their  attorney,  withdrew  their  plea  at  a  former  day 
pleaded  ;  thereupon  the  plaintiffs  having  proved    their 
cause,  it  is  considered  by  the  court  that  the  plaintiffs  re. 
cover  against  the  defendants,  Joseph  Myers  and  James  M 
Johnson,  $301.72,  with  interest  thereon  from  the  4th  day 
of  January  1872,  till  paid ;  also  their  costs  by  them  in 
their  behalf  in  this  cause  expended."     Tbisjudgment,  it 
seems  to  me  from  its  form  and  language,  is  a  judgment 
rendered  upon  proof  of  the  cause  of  action  made  to  the 
court,  and  not  upon  confession  of  judgment.    This  judg- 
ment is  expressed  on  its  face  to  be  a  judgment  rendered 
"  upon  proof  of  the  cause  "  made  to  the  court,  and  being 
so  expressed,  it  should  therefore  be  so  considered.     The 
judgment  is  not  such  a  judgment  as  is  entered  by  ruyn 
sum  informatus ;  or  by  confession  or  cognovit  actionem ;  or 
by  default  for  defect  of  plea  after  appearance ;  or  nil  dicit 
as  it  is  termed  ;  or  by  default  under  our  statute  for  failure 
to  appear  after  having  been  duly  summoned  :     Richard" 
son  et  al  v.  Jones,  12  Gratt.  Judge  Lee^s  opinion,  p.  57  ; 
Stephens  on  PL,  side  p.  109.     In  the  case  in  12  Gratt. 
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at   page    57,  it   is  held,   that  the   words   employed   in  AuguaVrerm. 
the  judgment  in  that  case  are   equivalent  to  an  express  Hoiuday's  ex^rs 
acknowledgment  of  the  action  for  so  much,  and  it  will    ujmet  ol 
be  found,  that  the  judgments  as  rendered  conform  very 
nearly  to  the  precedents  of  a  judgment   upon  cognovit 
actionem/^  &c.     In  the  case  of  Dunbar  v.  Lindenberger^ 
3  Munf.  169,  which  was  an  action  of  assumpsit,  the  de- 
fendant "acknowledged  the  plaintiff's  action,"  in  gene- 
ral terms,  but  did  not  confess  judgment  for  any  particu- 
lar sum.     In  the  case  of  Strode  v.  Head,  2  Wash.  192 
the  defendant  "  withdrew  his  plea  and  confessed  judg- 
ment generally." 

This  cause  has  been  ably  argued  before  us  by  the 
counsel  on  both  sides;  and  especially  has  the  counsel  for 
the  plaintiff  in  error  exhibited  by  his  argument  great 
research ;  but  after  giving  to  the  subject  much  considera- 
tion, it  seems  to  me  that  there  is  no  error  disclosed  by  the 
record,  which  would  authorize  me,  under  the  circum- 
stances of  the  case,  to  reverse  the  final  judgment  rendered 
in  the  cause  by  the  court  below. 

For  the  foregoing  reasons,  the  said  judgment  must  be 
affirmed,  and  the  defendants  in  error  recover  against  the 
plaintiffs  in  error  their  costs  in  this  Court  expended,  and 
damages  according  to  law. 

Judgment  Affirmed. 
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Gates  &  Bro.  v.  Cragg  et  al. 

Decided  September  10,  1877. 

.      ^877.         1.  It  is  error  to  decree  the  pale  of  land  on  terms,  which  make  the 
August  Teim. 
— ■_ payments  fall  due  more  rapidily  than  the  inbtallments  of  the 

debt,  for  which  it  is  sold,  become  payable. 

2.  When  a  demurrer  to  a  bill  has  been  overruled,  and  the  defend- 
ants fail  thereafter  to  answer  the  bill  on  the  day  specified  by 
the  court  in  its  order  dissolving  the  injunction,  and  a  decree 
ie  thereupon  entered  under  i'.^O  of  ch,  125  of  Code  of  W.  Va., 
for  the  relief  prayed  for  in  the  bill,  such  a  decree  cannot  be 
reversed  or  corrected  by  the  circuit  court,  on  motion,  under  the 
5th  section  of  ch.  134  of  the  Code  of  W.  Va.,  as  a  decree  t^iken 
for  confessed. 

Appeal  from,  and  supersedeas  to,  two  decrees  of  the 
circuit  court  of  Kanawha  county,  rendered  respectively 
on  the  18th  and  21st  days  of  December  1876,  in  a  cause 
in  chancery  in  said  court  then  pendinfj;,  in  which  J.  M. 
Gates  &  Bro.  were  plaintiffs,  and  Edward  Cragg  and 
James  E.  Smoot  were  defendants,  allowed  upon  the  peti- 
tion of  said  defendants.      , 

Hon.  Joseph  Smith,  Judge  of  the  seventh  judicial 
circuit,  rendered  the  decrees  complained  of. 

Green,  President,  furnishes  the  following  statement 
of  the  case  : 

In  May  1876,  James  M.  Gates  and  George  W.  Gates, 
partners  in  trade,  under  the  firm  name  ot  James  M.  Gates 
&  Brother,  filed,  in  the  circuit  court  of  Kanawha  county 
their  bill  against  Edward  Cragg  and  James  E.  Smoot. 
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The  plaintiffs  in  their  bill  allege,  th^t  on  January  20,  AugiiS^Term. 
1874,  they  sold  and  conveyed  to  the  defendants  a  lot,  in  oatesABro. 
the  city  of  Charleston,  in  said  county,  fronting  twenty  craggy az. 
feet  two  and  one-half  inches  on  Summer  street,  and 
running  back  sixty  feet,  covered  by  a  frame  store  building, 
for  §3,600.00,  to  be  paid  as  follows :  $50.00  a  month  for 
twelve  months,  and  the  balance  in  four  equal  installments 
of  §750.00  each ;  payable  in  two,  three,  four,  and  five 
years,  respectively,  from  the  day  of  sale ;  evidenced  by 
notes,  payable  to  the  plaintiffs,  filed  with  the  bill ;  and 
that  the  plaintiffs,  on  the  lace  of  the  deed  made  to  the 
defendants,  reserved  a  lien  on  the  property  conveyed  to 
secure  the  entire  purchase  money,  as  appeared  from  the 
deed,  duly  recorded,  an  attested  copy  of  which  was  filed 
as  an  exhibit  with  the  bill,  which  deed  was  executed  by 
George  W.  Gates  and  James  M.  Gates  and  his  wife  Vir- 
ginia Gates.  The  plaintiffs  further  alleged,  that  each  of  the 
150.00  installments  had  been  paid,  but  that  the  first  of  the 
$750.00  notes,  which  was  due,  had  not  been  paid,  and 
no  other  part  of  the  purchase  money.  And  they  prayed 
that  said  property  may  be  decreed  to  be  sold,  to  pay  and 
satisfy  said  purchase  money  remaining  unpaid,  and  for 
general  relief.  On  December  18,  1876,  the  defend- 
ants filed  a  demurrer  in  writing  to  this  bill,  which 
alleged  as  a  ground  of  demurrer,  that  the  prayer  of  the 
bill  asked  relief  against  the  defendants  on  notes,  which 
were  not  yet  due.  The  demurrer  was  forthwith  argued 
and  overruled,  and  the  defendants  still  failing  to  answer, 
on  motion  of  the  plaintiffs  a  rule  was  awarded  against 
the  defendants  to  answer  the  bill,  on  the  21st  of  Decem- 
ber 1876.  And  on  that  day  the  defendants  still  failing 
to  answer  the  bill,  the  court  being  of  the  opinion,  that 
the  plaintiffs  were  entitled  to  the  relief  asked  in  the  bill, 
and  that  the  amount  of  the  purchase  money  due  was 
§791.25,  and  that  there  will  be  due  of  said  purchase 
money  §750.00  on  January  20,  1877;  §750.00  on  Jan- 
uary 20,  1878,  and  §750.00  on  January  20,  1879;  de- 
creed: that  the  defendants  do  pay,  within  thirty  days 
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AuRart^Terni.  ^^^™  ^^^  Hping  of  the  couft,  said  Slim  of  $791.25,  with 
Gates  A  Bro.  l^g^l  interest  thereon  from  the  date  of  the  decree,  and 
oragg'fl/o/.  ^^^  costs  of  this  siiit,  including  attorney  fee  of  $25.00. 
And  on  their  failure  so  to  do,  H.  C.  McWhorter  was  ap- 
pointed a  special  commissioner  to  sell  the  property 
named  in  the  bill,  at  public  auction,  after  first 
giving  notice  of  the  time  and  place  of  the  sale 
by  publication  in  some  newspaper,  printed  in  Charles- 
ton, four  successive  weeks.  The  terms  of  sale  should 
be  one-third  in  cash,  and  the  remainder  in  three 
equal  payments  at  six,  twelve  and  eighteen  months,  with 
interest  from  day  of  sale;  the  purchaser  giving  his 
notes  with  personal  security;  and  the  legal  title  to  be 
reserved  for  further  security.  The  penalty  of  the  bond 
to  be  given  by  the  commissioner  was  fixed  at  $1,000.00 ; 
and  leave  was  given  the  plaintiff  to  thereafter  have  any 
further  decree  for  the  purchase  money  not  yet  due,  to 
which  they  might  be  entitled. 

From  the  order  of  the  court  overruling  the  demurrer, 
as  well  as  from  this  decree,  an  appeal  and  supersedeas  has 
been  allowed. 

Laidley  &  Hogeman,  for  appellants,  referred  to  the  fol- 
lowing authorities : 

Story^s  Eq.  PI.,  §§76  (6),  160,  521,  526,  528;  2  Rob. 
Pr.  (old)  262;  1  Wash.  38;  4  W.  Va.  531  ;  4  W.  Va. 
186;  2Gratt.  44;  3Munf.  29;  lOW.Va.l;  lOW.Va. 
59;  SGratt.  4;  15  Pick.  409;  9W.Va.339;  2W.Va. 
502. 

C.  E,  Doddridge^  for  appellants,  cited  the  following 
authorities  in  addition  to  those  referred  to  by  Laidley  & 
Hogeman  : 

1  L.  Cases  Eq.  (H.  &  W.)  274-5-6 ;  19  Gratt.  120. 

Smith  &  Knight  and  McWhorter ^ior  appellees,  referred 
to  the  following  authorities : 

Code  W.  Va.  ch.  125,  §36;  7  W.  Va.  673, 
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Opinion  of  the  Court  by  Green,  President  :  AugustTerm. 

The  errors  assigned  by  the  appellants'  counsel,  in  this  Gates  abto 
case,  with  a  single  exception,  are  so  frivolous  as  to  be  cnffgetat. 
unworthy  of  serious  consideration.  The  alleged  faults 
in  the  bill,  for  which  it  is  contended  the  demurrer  should 
have  been  sustained,  are,  that  it  alleges  that  James  M. 
Gates  and  George  W.  Gates,  partners  under  the  name 
of  James  M.  Gates  &  Bro.,  sold  and  conveyed  the  lot  to 
the  defendants,  while  the  exhibit  filed  with  the  bill  shows 
that  the  lot  was  conveyed  by  George  W.  Gates  and  James 
M.  Gates  and  Virginia,  his  wife,  individually.  If  the 
lot  belonged  to  James  M .  Gates  &  Bro.,  as  alleged  in  the 
bill,  the  conveyance  would  necessarily  be  by  them  indi- 
vidually, as  a  partnership  cannot  execute  a  sealed  instru- 
ment ;  and  the  uniting  in  the  deed,  by  the  wife  of  James 
M.  Gates,  could  only  be  to  lelease  her  contingent  right 
of  dower.  The  deed  and  allegation  of  the  bill  are  there- 
fore perfectly  consistent.  It  is  objected  also  to  the 
bill,  that  the  plaintiffs  reserved  bv  the  deed  a  lien  upon 
the  property  conveyed,  not  to  themselves  as  partners, 
but  to  themselves  and  Virginia  Gates,  individually,  as 
grantors  in  the  deed.  This  lien  must  have  been  reserved 
to  the  complainants,  the  grantors  in  the  deed,  to  whom 
the  notes  for  the  purchase  money  were  made  payable,  and 
not  to  them  and  Virginia  Gates,  the  wife  of  one  of  the 
grantors,  as  she  only  united  in  the  deed  to  release  her 
contingent  right  of  dower,  and  not  to  convey  the  land. 

Another  fault  alleged  to  have  existed  in  the  bill  is, 
that  its  allegations  are  vague  and  uncertain ;  but  I  find 
no  such  vagueness.  It  is  also  urged,  that  Virginia  Gates 
ought  to  have  been  made  a  defendant.  Why  should  she 
be  made  a  defendant  ?  The  object  of  thejsuit  is  to  enforce 
the  payment  of  notes  for  the  purchase  money,  given  by 
the  defendants  to  James  M.  Gates  &  Bro.;  and  she  has, 
from  the  allegations  of  the  bill,  no  possible  interest  in 
the  enforcement  of  the  payment  ot  these  notes.  And 
lastly,  it  is  said  that  the  bill  should  have  been  dismissed 
on  demurrer^  because  it  prayed  for  the  sale  of  the  lot,  to 


Digitized  by 


Google 


304  SUPREME  OOUBT  OP  APPEALS 

Augii?Tenn.  V'^V  ^^^  whole  purchase  money,  though  some  of  it  was 
Galea  A  Bro.  ^^^^  J^^  ^"®-  ^his  would  have  becu  no  groutid  for  de- 
cn^'etai.  Hiurrer,  even  had  it  appeared  by  the  bill  that  the  property 
was  capable  of  division ;  for  under  the  general  prayer 
for  relief,  so  much  of  it  could  have  been  sold,  as  was 
necessary  to  pay  the  purchase  money  then  due,  as  such 
relief  would  have  been  entirely  consistent  with  the 
special  prayer  of  the  bill.  But  the  bill  showed  on  its 
face,  that  the  whole  lot  would  have  to  be  sold  together, 
as  it  stated,  thai  the  property  consisted  of  a  store  house 
and  the  ground  on  which  it  stood;  and  this  is  also  a  per- 
fect answer  to  the  objection  to  the  decree,  that  the  whole 
lot  was  ordered  to  be  sold. 

Again,  it  is  insisted  that  the  court  erred  in  award- 
ing, when  it  overruled  the  demurrer,  a  rule  against  the 
defendants  to  answer  the  bill  in  three  days;  and  that  a 
greater  time  should  have  been  allowed.  The  time  to  be 
allowed  is  within  the  discretion  of  the  court ;  and  as  the 
defendants  did  not  object  to  the  time  allowed  them,  and 
did  not  subsequently  ask  any  extension  of  the  time, 
they  can  not  now  complain  that  it  was  insufficient. 
They  complain  too  that  the  rule  to  answer  was  not 
served  on  them.  Why  serve  it  on  them,  when  they 
were  already  in  court,  and  necessarily  cognizant  of  the 
order  requiring  answers  to  be  filed?  It  is  also  urged, 
that  the  decree  was  erroneous,  in  not  naming  the  place 
of  sale.  The  effect  was  to  leave  it  discretionary  with 
the  commissioner  of  sale  to  select  the  place ;  if  he  had 
exercised  this  discretion  injuriously  to  the  appellants,  they 
might  for  such  reason  have  resisted  the  confirmation  of 
the  sale  ;  otherwise  they  would  have  no  ground  of  com- 
plaint. It  would  therefore  have  been  prudent  in  the 
court  to  have  named  a  place  of  sale ;  but  its  failure  so  to 
do  is  not  an  error  prejudicial  to  the  appellants,  for  which 
they  could  ask  that  the  decree  be  reversed. 

Haying  disposed  of  these  alleged  errors,  which  I  re- 
gard as  frivolous,  I  will  consider  the  only  remaining 
error;  it  is,  that  by  the  decree  of  the  court  the  last  pay- 
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ment  on  the  property  when  sold,  might  become  due  ^ugurt^xem. 
.some  five  months  before  the  last  installment  of  the  pur-  Gates  dkBro. 
chase  money  due  the  complainants  would  be  due.  The  cn^'etai, 
decree  in  this  respect  was  erroneous ;  for  it  is  error  in 
any  case  to  decree  the  sale  of  land  on  terms,  which  make 
the  payments  fall  due  more  rapidly  than  the  installments 
of  the  debt,  for  which  it  is  sold,  are  payable.  It  is  true 
that  the  payments  in  this  case  fall  due  but  a  few  months 
before  the  installments  of  the  purchase  money;  and 
therefore  but  little  injury  probably  would  be  sustained 
by  the  ap})ellants  from  the  commission  of  this  error. 
But  it  is  obvious  that  their  interest  required,  that  as  long 
credits  should  be  given  on  the  sale  of  their  property,  as 
could  be  given  consistently  with  the  rights  of  the  plain- 
tiffs, and  that  the  court  in  failing  to  give  such  credits 
committed  an  error  to  their  prejudice. 

It  is  insisted  however  by  the  appellees,  that  this  error 
should  have  been  corrected  on  motion  by  the  circuit 
court,  under  the  5th  section  of  chapter  134  of  the  code 
of  W.  Va.,  p.  637,  and  that  as  no  such  motion  was  made, 
the  6th  section  of  said  act  forbids  an  appeal  to  this 
Court.  This  5th  section  provides  that  such  correction, 
on  motion,  can  be  made,  only  when  the  bill  is  taken  for 
confessed.  But  this  bill  was  not  taken  for  confessed, 
the  demurrer  having  been  filed  by  the  defendants  and 
overruled.  The  44th  section  of  chapter  1 25  of  Code  of 
W.  Va.,  p.  606,  shows  that  a  bill  is  taken  for  confessed, 
when  a  decree  is  entered  against  the  defendant,  because 
of  his  failure  to  apj^ear  in  the  cause.  If  he  appears  and 
files  a  demurrer,  as  in  this  case,  no  decree  can  be  taken 
against  him  as  on  the  bill  taken  for  confessed.  Form- 
erly on  the  overruling  of  the  demurrer  the  court  would 
have  rendered  a  decree  against  him  at  once ;  now  by  the 
30th  section  of  chapter  135  of  Code  of  W.  Va.,  p.  603, 
instead  of  entering  up  the  decree  at  once,  there  is  a 
rule  on  the  defendant  to  answer  the  bill ;  and  if  he 
tail  to  appear  and  answer  the  bill  on  the  day,  speci- 
fied in  the  order  of  the  court,  the  plaintiff  is  en- 
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AugiirtTenn.  titled  to  precisely  the  same  decree  against  him,  as  he 
Gatw  A  bjoT"  formerly  was  entitled  to,  at  the  time  the  demurrer  was 
cnnefai-  ovcrrulcd.  This  decree  is  not  on  the  bill  taken  for  con- 
fessed, and  could  not  therefore,  if  erroneous,  be  corrected 
by  the  court  below  on  motion,  but  only  by  the  appellate 
court,  when  it  is  a  decree  from  which  an  appeal  lay.  The 
law  permitting  the  correction  of  errors  in  the  court  be- 
low on  motion,  makes  clearly  a  distinction  between  de- 
crees on  bills  taken  for  confessed  by  the  failure  of  the 
defendants  to  appear  and  defend  themselves,  and  decrees 
based  on  the  confession  of  the  facts  alleged  in  the  bill 
by  a  demurrer.  In  the  latter  case,  the  defendants  having 
appeared  and  made  a  defense  in  the  court  below,  any 
error  of  the  court  in  a  final  decree,  made  on  overruling 
a  demurrer,  can  only  be  corrected  in  the  appellate 
court.  The  spirit  of  the  law  is,  to  permit  parties  to  ask 
the  court  below  to  correct  errors,  where  there  has  been 
no  appearance  by  the  defendants,  because  the  court  is 
supposed  in  such  a  case,  to  be  peculiarly  liable  to  com- 
mit errors,  there  being  only  one  party  before  the  court. 
If  however  the  defendants  have  appeared  and  made  de- 
fense, whether  by  demurrer,  plea  or  answer,  the  final  de- 
cree of  the  court  can  only  be  corrected,  if  erroneous,  by 
the  appellate  court,  for  in  such  case  the  reason  for  allow- 
ing the  correction  of  errors  by  motion  in  the  court  be- 
low does  not  exist.  See  Dickenson^s  ex^r  v.  Lewis,  7  W. 
Va.  673;  Davis  sheriff  v.  The  Commonwealth,  16  Gratt. 
134;  Goolsby  et  al  v.  Strother,  comm'r  21  Gratt.,  107. 

The  decree  of  the  circuit  court  of  December  21, 1876, 
must  therefore  be  reversed  and  annulled,  and  the  appel- 
lants mu3t  recover  of  the  appellees  their  costs,  in  this  Court 
expended;  and  the  cause  must  be  remanded  to  the  circuit 
court  of  Kanawha  county,  with  directions  th^t  it  be 
proceeded  with  according  to  the  principles  laid  down  in 
this  opinion,  and  the  rules  governing  courts  of  equity 
in  such  cases. 

Decree  of  December  21, 1876,  Reversed  and  cause 
remanded. 
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Calwell  v.  Prindle's  Adm'r  et  al. 

Decided  September  10,  1877. 

I.  When  C.  made,  acknowledged  and  delivered  a  deed  of  IruBt  to         wtt. 

McP.  to  secure  a  debt  to  P.  for  $777.00,  and  also  to  secure  — !L- 5 1 

other  debts  in  the  deed  of  trust  specified  ;  and  in  said  deed  of 
trust  C.  expressly  covenants  and  agrees,  that  he  will  ]>ay  each 
of  said  debts  respectively,  on  or  before  the  (expiration  of  two 
years  from  the  date  of  said  deed  of  trust.     Held: 

That  on  default  being  made  in  the  payment  of  P.'s  debt,  he 
may  bring  his  action  at  law,  founded  on  said  express 
fovenant  and  agreement  for  the  rorovory  of  his  debt,  and 
he  is  not  bound  in  the  first  instance  to  resort  for  satisfac- 
tion to  the  property,  conveyed  in  trust  to  secure  the  debts 
therein  specified. 

2.  C.  claims  that  he  executed  his  note  or  bond  to  P.,  on  the  10th 
day  of  February  1860,  to  secure  the  payment  of  which  said 
deed  of  trust  was  executed  by  him,  and  that  afterwards,  in 
the  year  1861,  he  paid  and  settled  said  note  or  bond  with  P.» 
with  an  order  he  had  against  P.,  drawn  by  T.;  and  said  note 
or  bond  was  then  and  there  delivered  up  to  him  by  said  P. 
that  he  (C  )  afterwards  lost  said  note  or  bond,  or  the  same  was 
destroyed  while  in  his  possession ;  that  he  has  made  diligent 
search  for  the  same,  and  has  been  unable  to  find  it.  P.  died, 
and  M.  qualified  as  the  administrator  of  P.  A  controversy 
arose  in  a  suit  between  C.  and  the  administrator  of  P.,  de- 
ceased, as  to  whether  said  debt  from  C.  to  P.  had  been  paid. 
Held: 

That  under  the  provisions  ot  the  23d  section  of  chapter  130  of 
the  Code  of  1868,  of  this  State,  C.  is  not  a  competent  wit- 
ness to  testify  in  his  own  behalf,  as  to  the  payment  of  said 
note  or  bond  to  P.,  or  that  P.  on  such  payment,  and  at 
the  time  thereof  delivered  the  said  bond  into  his  (C.'s) 
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possession ;  or  that  afterwards,  while  said  bond  was  so  in 
the  possession  of  C,  he  (C.)  lost  the  same,  or  it  was  de- 
stroyed. 
Where  a  party  to  a  cause,  causes  himself  to  be  sworn  to  testify 
in  the  cause  between  him  and  the  administrator  of  an  intest- 
ate, in  his  own  behalf,  as  to  transactions  or  communications 
had  by  him  personally  with  the  decedent,  and  the  attorney  of 
such  party  for  him  propounds  questions  to  him  in  relation  to 
such  transactions  or  communications,  to  which  questions  and 
answers  thereto  given  by  such  party,  the  other  party  to  said 
cause,  to-wit:  the  administratar  of  the  intestate,  excepts, 
which  exceptions  are  committed  to  writing  at  the  time,  and 
endorsed  immediately  below  such  questions  and  answers ;  and 
after  the  examination-in-chief  the  said  administrator,  by  his 
counsel,  cross-examines  such  party,  strictly  conforming  such 
cross-examination  to  the  answers  of  the  party  testifying,  and 
the  matters  and  things  testified  to  in  relation  to  such  transac- 
tions or  communications  in  his  examination-in-chief,  the  ad- 
ministrator, by  such  cross-examination,  does  not  waive  his 
exceptions  so  made  to  the  said  testimony  of  the  party  given 
in  chief,  and  does  not  thereby  make  such  party  his  witness 
as  to  his  evidence  given  on  such  cross-examination  in  relation 
to  such  transactions  or  communications ;  and  if  the  exceptions 
to  the  said  testimony  given  in  chief  by  such  party,  be  sus- 
tained, and  the  testimony  excluded,  because  such  party  is  not 
competent  to  testify  in  his  own  behalf  as  to  such  transactions 
or  communications,  such  exclusion  will  extend  to  the  evi- 
dence given  by  such  party,  on  such  cross-examination,  as  to 
such  transactions  or  communications ;  and  his  answers  given 
on  such  cross-examination  should  be  considered  as  given  in 
his  own  behalf,  and  should  be  excluded  also. 

4.  C,  being  indebted  to  a  number  of  persons  in  (;onsidorable  sums 
of  money,  on  the  10th  d4y  of  February  1860,  executed  and 
delivered  a  deed,  conveying  real  and  personal  property  to 
McP.,  in  trust  to  secure  the  payment  of  said  debts.  About 
fourteen  years  after  said  debts  became  due,  according  to  the 
terms  of  said  deed,  McP.,  the  trustee,  at  the  request  of  the 
administrator  of  one  of  said  creditors  who  had  died,  adver- 
tised the  property  to  be  sold  under  said  deed,  to  satisfy'  the 
debt  due  the  intestate,  without  reference  in  any  respect  to 
the  other  trust  creditors.  C.  filed  his  bill  of  injunction  re- 
straining and  inhibiting  the  said  trustee  from  selling  the  prop- 
erty, conveyed  by  said  deed  of  trust.  In  his  bill  C.  alleges, 
that  all  the  debts  mentioned  in  said  deed  have  been  settled 
and  paid,  including  the  debt  of  said  intestate ;  but  he  only 
makes  the  administrator  of  the  intestate  creditor  and  the  trus- 
tee, parties  to  his  bill.    Held  : 
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That  all  the  true  creditors,  or  their  personal  representatives,  ^^-art^Term. 
should  have  been  made  parties  to  the  bill.  

A  case  where,  after  the  lapse  of  fourteen  yeare  from  the  time  pyju^jJi  adm'r 
a  bond  or  covenant  for  the  payment  of  money  is  due,  the         tt  al 
payment  of  the  bond  or  covenant  will  not  be  presumed. 
(See  opinion  of  the  Court  filed.) 

An  appeal  granted  upon  the  petition  of  Alex.  F. 
Mathews,  administrator  of  P.  A.  Prindle,  deceased,  to 
a  decree  of  the  circuit  court  of  Greenbrier  county,  ren- 
dered on  the  5th  of  June  1876,  in  a  cause  in  chancery 
in  said  court  then  pending,  in  which  E.  S.  Calwell  was 
plaintiff,  and  said  Alex.  F.  Mathews,  administrator  of 
P.  A.  Prindle,  deceai>ed,  was  defendant. 

The  case  is  sufficiently  stated  in  the  opinion  of  the 
Court. 

Hon.  Homer  A.  Holt,  Judge  of  the  eighth  judicial  cir- 
cuit, rendered  the  decree  complained  of. 

Mathewa  &  3Ia(hetc8y  for  appellant,  referred  to  the  fol- 
lowing authorities : 

2  Green.  Ev.  §528;  2  Saund.  PI.  and  Ev.,  part  1,  p. 
602  (margin);  10  Vt.  403;  2  Green  (Iowa)  181;  9  Vt. 
41;  6  B.  Mon.  408;  27  Pa.  St.  525;  1  Bradf.  (N.  Y.) 
182;  2  Tuck.  Com.  105  (margin);  3  Steph.  Com,  566; 

1  Rob.  (new)  Pr.  46;  16  Johns.  210;  8  Conn.  168;  1 
Wash.  190;  1  Wash.  197;  1  Leigh  525;  3  Leigh  348. 
4Munf.  428;  28  Ala.  236;  17  Ala.  270;  22  Ala.  267*. 

2  Gray  (Mass.)  279;  4  id.  574;  7  id.  418 ;  40  N.  H.  47  ; 
17Gratt.  187;  1  W.  Va.  109. 

Samuel  Price,  for  appellees,  cited  the  following  author- 
ities : 

iTerm.R.  271 ;  iPhil.Ev.  676,677;  2Wash.  C.  C.  R. 
323;  5  W.  Va.  199;  3  McCord  340,  343 ;  3  Stark.  Ev. 
1,090;  1  Starkie's  Cases  374;  1  Camp.  N.  P.  27. 

Haymond,  Judge,  delivered  the  opinion  of  the  Court : 

On  the  13th  day  of  March  1876,  the  plaintiff  sued 
out  of  the  clerk^s  office   of    the   circuit   court,   of   the 
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Angart^Term.  county  of  Greenbrier,  a  summons  in  chancery  against 
Shrdi  Alexander  F.  Mathews  administrator  of  P.  A-  Prindle 
Prindie''8  adm'r  deceased,  et  al.;  and  afterwards,  on  the  first  Monday  of 
^^'  April  1876,  the  plaintiff  filed  his  bill  of  injunction  with 
the  exhibits  therein  referred  to,  in  the  same  office.  The 
plaintiflFin  his  bill  alleges  as  follows  to-wit :  "That  on  the 
10th  day  of  February  1860  he  executed  to  Joel  McPherson 
a  deed  of  trust  upon  his  lands  and  personal  estate  in  the 
county  of  Greenbrier  to  secure  the  payment  of  certain  debts 
which  he  then  owed,  and  which  are  set  out  and  described 
in  the]  deed  of  trust,  a  copy  whereof  from  the  records 
of  the  county  court  of  said  county  is  herewith  filed 
as  a  part  of  the  bill,  marked  No.  1.  The  lands  and 
other  property  conveyed  by  the  deed  can  also  be  seen 
by  reference  to  said  copy,  which  obviates  the  necessity 
of  a  more  detailed  description  here.  Your  orator  not 
only  gave  this  deed  of  trust,  but  gave  also  to  each  cred- 
itor a  bond  or  note  for  his  debt.  The  object  of  this  deed 
was  to  secure  all  his  own  individual  creditors,  in  prefer- 
ence to  apprehended  judgments  against  him  as  one  of 
the  sureties  of  John  E.  Lewis,  a  defaulting  sheriff  of 
Greenbrier  county,  whose  bond  your  orator  never  exe- 
cuted, but  by  an  awkward  step,  which  he  took  in  giving 
notice  for  other  security  in  a  new  bond,  he  was  held 
estopped  from  denying  it. 

Immediately  after  executing  the  deed  of  trust  your 
orator,  as  he  had  intended  without  the  deed  of  trust, 
proceeded  as  rapidly  as  he  could  to  pay  off  these  debts  ; 
and  has  long  ago  paid  off  every  one  of  them. 

Among  the  debts  provided  for  in  the  deed,  it  will  be 
seen,  is  one  payable  to  one  P.  A.  Prindle  of  $777.00; 
this  debt  has  long  ago  been  paid  off  and  satisfied ;  and 
this  fact,  your  orator  believer,  is  known  to  Joel  McPher- 
son the  trustee ;  he  has  certainly  so  stated,  both  to 
your  orator  and  to  others  in  your  orator^s  presence  ;  but 
whether  known  to  him  or  not,  it  is  certainly  known  to 
your  orator. 

The  debt  was  evidenced  by  bond  or  note,  which    was 
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taken  up  at  the  time  of  payment ;  but  what  has  become  AugurtXenn. 
of  it  your  orator  cannot  tell ;  he  has  recently  searched       c^iweu 
for  it  but  cannot  find  it;  he  supposes  that  it  was  destroyed  Ftiniie^  admv 
by  federal  troops  during  the  late  war,  who  entered  his 
house  during  his  absence  from  home,  opened  his  press, 
scattered  and  destroyed  his  papers,  and  no  doubt  either 
destroyed  or  carried  off  this  bond  in  common  with  the 
others,  as  he  has  not  seen  it  since  ;  the  statute  of  limita- 
tions, which  he  pleads,  is  a  bar  to  this  debt. 

The  said  Prindle  has  departed  this  life,  and  Alexander 
F.  Mathews  has  very  recently  qualified  as  his  adminis- 
trator, who  has,  as  it  would  seem,  required  the  trustee, 
Joel  McPherson,  to  advertise  the  sale  of  the  trust  prop- 
erty for  the  payment  of  the  Prindle  debt — the  sale  to  be 
made  for  cash  ;  the  advertisement  has  accordingly  been 
•inserted  in  the  Greenbrier  Independent,  the  sale  to  take 
place  on  the  20th  day  of  May  1876,  a  copy  whereof  is 
herewith  filed  as  part  of  this  bill  marked  No.  2;  and 
unless  your  honor  interposes  your  authority,  and  restrains 
the  said  administrator  ^nd  trustee  by  injunction,  the  sale 
will  be  made  notwithstanding  the  payment  of  the  debt 
and  bar  of  the  statute  aforesaid.  In  tender  consideration 
of  the  premises,  your  orator  prays,  that  the  said  Alexan- 
der F.  Mathews,  administrator  of  P.  A.  Prindle,  deceased, 
and  Joel  McPherson  be  made  defendants  to  this  bill  and 
be  required  to  answer  the  same  lullyupon  oath ;  that  the 
sale  of  the  trust  property  aforesaid  be  enjoined  and  in- 
hibited, and  the  debt  aforesaid  be  declared  satisfied  and 
paid  off ;  let  the  said  administrator  produce  the  bond  or 
note  if  he  can,  and  if  he  cannot,  say  why  he  cannot,  and 
account  for  its  absence.  Your  orator  insists,  that  before 
any  sale  shall  be  made,  the  administrator  and  trus- 
tee or  one  of  them,  be  required  to  file  their  bill,  and 
then  prove  their  debt  as  plaintiffs,  making  all  the  parties 
in  interest  defendants.  Your  orator  prays  for  such  other 
and  further  relief  as  comports  with  equity,"  &c.  The 
bill  is  verified  by  the  affidavit  of  the  plaintiff.  The 
injanction  prayed  in  the  bill  was  granted*  by  a  Judge  of 
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Augurt^Term.  ^^^  cifcuit  court  to  take  effect  on  the  plaintiff,  or  some 
(j^i^^jii      person    for  him,   executing  bond   with  security   in  the 
Prindie'8  adm'r  penalty  and  with  the  condition,  prescribed  in  the  order 
granting  the  injunction. 

Exhibit  No.  1,  filed  with  the  bill  as  an  exhibit  is  as 
follows,  to-wit : 

Whereas,  Edmund  S.  Calwell  is  justly  indebted  to 
Seldon  &  Miller,  of  the  city  of  Richmond,  in  the  sum 
of  Jl,607.35;  Dunn  &  White,  of  the  county  of  Green- 
brier, in  the  sum  of  J824.00;  P.  A.  Prindle,  of  Wash- 
ington city,  in  the  sum  of  $777.00;  Stuart  &  Son,  of 
Baltimore  city,  in  the  sum  of  $593.50;  Wra.  H.  Shank- 
lin,  of  Greenbriei  county,  in  the  sum  of  $560.00;  Samuel 
C.  Ludington,  of  Greenbrier  county,  in  the  sum  of 
$405.60 ;  Norris  &  Calwell,  of  the  city  of  Baltimore,  in 
the  sum  of  $461.86;  Sloane  &  Calwell  in  the  sum  of 
$129.00;  John  A.  Nickell,  of  Monroe  county,  in  the 
sum  of  $246.98 ;  Eli  Rodgers,  of  Greenbrier  county,  in 
the  sum  of  $226.87 ;  Edmund  Leach,  of  the  county  of 
Monroe,  in  the  sum  of  $163.35;  Samuel  Hamilton,  of 
the  county  of  Monroe,  in  the  sum  of  $265.00;  Ghael 
&  Co.,  of  the  city  of  Baltimore,  in  the  sum  of  $175.00 ; 
David  Tuckwiller,  in  the  sum  of  $222.00 ;  W.  A.  Wal- 
ton, in  the  sum  of  $210.00 ;  Yates  &  Co.,  of  the  city 
of  Richmond,  in  the  sum  of  $160.00;  Andrew  Antoni, 
of  the  city  of  Richmond,  in  the  sum  of  $79.00;  David 
Watts,  of  Greenbrier  county,  in  the  sum  of  $65.00; 
Henry  Miller,  in  the  sum  of  $150.00;  Miller  &  Wead, 
in  the  sum  of  $216.72;  B.  F.  Wead,  in  the  8um  of 
$1,131.25;  Kline&Carroil,  in  thosumof$85.00;  Jacob 
Hayney,  in  the  sum  of  $233.00;  John  With  row,  in  the 
sum  of  $50.00;  Wni.B.  Calwell,  in  the  sum  of  §245.00; 
and  Estell  &  Eakle,  in  the  sum  of  $78.00— the  payment 
of  which  he  is  desirous  and  wishes  to  secure;  that  each 
and  every  of  his  the  above  named  creditors,  shall  have 
full  satisfaction  of  the  amount  of  their  debts,  each  re- 
spectively without  preference  to  either  over  the  other,  and 
for  which  the  said  Edmund  S.  Calwell  executes  the  an- 
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nexed  conveyance  as  surety  for  the  payment  thereof.  AugiurtrW. 
Therefore,  this  indenture,  made  this  10th  day  of  Febru-  oJh^di 
ary  1860,  between  Edmund  S.  Calwell,  of  the  one  part,  prindie^s  adm'r 
and  Joel  McPherson,  of  the  other  part,  wituesseth : 
That  the  said  Edmund  S.  Calwell  doth  grant  unto  the 
said  Joel  McPherson  the  following  property,  to-wit: 
One  tract  or  parcel  of  land  known  as  the  Dry  Creek 
property,  with  the  hotel  and  its  appurtenances,  contain- 
ing two  hundred  and  fifty  acres  more  or  less ;  one  tract 
or  parcel  of  land,  with  the  appurtenances,  known  as  the 
Boothe  place,  containing  nine  acres  ;  the  siaid  Dry  Creek 
property  adjoins  the  land  of  the  White  Sulphur  Com- 
pany and  the  Boothe  place,  one  mile  and  a  half  south  of 
Dry  Creek,  on  the  road  therefrom  to  the  Sweet  Springs, 
and  situate  in  the  county  of  Greenbrier ;  also  the  fol- 
lowing personal  property,  to-wit:  One  woman  slave 
named  Sarah,  seven  horses  and  mules,  three  cows,  and 
the  farming  utensils  on  and  belonging  to  said  premises; 
also  all  the  furniture  belonging  to  the  hotel,  and  the 
building  and  appurtenances  thereof,  consisting  of  beds, 
bedding,  chairs,  tables  and  table  furniture,  and  the 
kitchen  furniture  designated  in  a  schedule  annexed 
hereto — in  trust,  to  secure  to  the  above  named  creditors 
each  and  every  of  them  the  debts  respectively  above  men- 
tioned, with  the  accruing  interest  thereon,  which  debts 
each  respectively  the  said  E.  S.  Calwell  doth  hereby 
covenant  and  agree,  that  he  will  pay  and  fully  discharge 
on  or  before  the  expiration  of  two  years  from  the  date 
first  above  named  in  this  indenture.  In  the  event  that  the 
debts  or  any  part  or  portion  thereof  remain  unpaid  or 
unsatisfied  at  the  expiration  of  the  term  above  designated, 
then  the  said  Joel  McPherson,  or  his  legal  representa- 
tive, shall  proceed  to  expose  to  sale  the  property  herein- 
above named,  at  public  auction,  to  the  highest  bidder  for 
ready  money,  after  having  given  at  least  ninety  days' 
notice  of  the  time  and  place  of  sale,  by  advertisement  in 
some  paper  published  in  Lewisburg  ;  and  from  the  pro- 
ceeds of  said  sale,  first  paying  the  necessary    expenses 
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Augu^Term.  ^^  executing  and  recording  this  deed  and  the  legal  costs 
caTJ^di      of  sale,  and  then  the  amount  of  each  debt  above  named 
Prindie^s  adm'r  to   cach   of  the  aforcsaid   creditors,    each    respectively, 
together  with   the  interest  which  may  thereon  have  ac- 
crued, and  the  residue,  if  any,  to  the  said  E.  S.  Calwell, 
or  to  his  heirs,  &c.'    And  for  the  purposes  aforesaid,  the 
said  E.  S.  Calwell  doth  warrant  generally  the  title  to  the 
said  property  to  the  said  Joel  McPherson. 
Witness  the  following  signatures  and  seals. 

Edmund  8.  Calwell,  [Seal.] 

,  [Seal.] 

The  foregoing  deed  was  acknowledged  by  plaintifif 
before  a  justice  of  the  peace  for  said  county  of  Green- 
brier, on  the  10th  day  of  February  1860,  and  was  on  the 
same  day  admitted  to  record  in  the  clerk's  of5fice  of 
Greenbrier  county  court 

Exhibit  No.  2,  in  the  bill  mentioned,  is  in  the  follow- 
ing words,  viz : 

*^  Trust  Sale  of  Valuable  Property. 

Pursuant  to  the  terms  of  a  deed  of  trust,  executed  by 
Edmund  S.  Calwell  to  me,  as  trustee,  dated  February 
10,  1860,  and  recorded  in  deed  book  23,  page  1*34,  in  the 
office  of  the  clerk  of  the  county  court  of  Greenbrier 
county,  and  being  required  so  to  do  by  the  personal  rep- 
resentative of  P.  A.  Prindle,  deceased,  one  of  the  bene- 
ficiaries in  said  deed,  I  will  sell  at  public  auction,  to  the 
highest  bidder,  in  front  of  the  hotel  of  W.  W.  Moore, 
in  the  town  of  Lewisburg,  on  Saturday,  the  20th  day  of 
May  1876,  such  and  so  much  of  the  property  conveyed 
by  said  deed,  as  may  be  required  to  pay  the  costs  and 
expenses  of  executing  and  recording  said  deed,  the  ex- 
penses of  sale,  and  the  debt  secured  as  aforesaid  to  the 
said  P.  A.  Prindle.  The  property  conveyed  by  said 
deed,  and  which  will  he  sold  in  whole  or  in  part,  consists 
of  the  *  Dry  Creek'  hotel,  with  all  its  appurtenances,  in- 
cluding two  hundred  and  fifty  acres,  more  or  less,  of 
land ;  the  '  Boothe  place,'  containing  nine  acres,  and  a 
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large    amount    of    personal    property,   viz:    furniture,  Augua^tTerm. 
horses,  mules,    farming    utensils,    &o.      Terms   of  sale,       c^iyreu 

cash'"  Prindle's  adm'r 

JoKi.  McPhersox,  IVufftee.''  ^'«^ 

The  defendant,  Alexander  F.  Mathews,  filed  his  an- 
swer to  the  plaintiff's  bill,  in  which  he  lesponds  and 
alleges  as  follows,  viz:  "This  respondent,  saving  and 
reserving  to  himself  the  benefit  of  all  just  exceptions 
and  reservations  to  plaintiff's  bill  for  answer  thereto,  or 
to  so  much  thereof  as  he  is  advised  it  is  necessary  or  ma- 
terial for  him  to  answer,  answers  and  says,  that  as  to  the 
debt  of  $777.00,  secured  to  his  intestate,  P.  A.  Prindle, 
as  of  the  lOth  day  of  February  1860,  he  personally 
knows  little  or  nothing,  but  is  informed  and  alleges  that 
the  amount  of  said  debt,  viz :  $777.00  was  the  balance 
found  due  to  his  said  intestate  upon  settlement  with  the 
said  plaintiff  of  their  unsettled  matters,  on  the  10th  day 
of  February  1860;  and  he  is  fiirther  informed  and 
alleges,  that  the  said  plaintiff,  as  stated  and  admitted  in 
his  said  bill,  executed  his  bond  to  said  Prindle  for  said 
debt,  and  that  siiid  bond  was  dated  February  10, 1860, 
the  date  of  said  deed,  due  two  years  after  date,  with  in- 
terest from  date  ;  that  said  bond  has  never  come  into  his 
possession  as  administrator  or  otherwise;  that  he  has 
made  diligent  but  unsuccessful  inquiry  for  it;  that  he 
has  had  diligent  search  made  therefor  among  the  papeK* 
and  effects  left  by  the  said  Prindle ;  that  it  has  not  been 
and  cannot  be  found,  and  that  he  is  informed  and  alleges 
that  it  has  been  lost  or  destroyed;  and  he  here  refers  to 
the  affidavit  as  to  the  existence  and  loss  or  destruction  of 
said  bond,  herewith  filed  marked  Exhibit  A,  and  prayed 
to  be  taken  and  read  as  part  of  this  answer.  And  this 
respondent  is  willing  and  hereby  offers  to  indemnify  the 
said  plaintiff  against  any  loss  or  damage  in  consequence 
of  the  destruction  or  loss  of  said  bond,  should  it  hereaf- 
ter at  any  time  be  produced  or  found. 

Further  answering,  this  respondent  says,  that  the  said 
plaintiff,  on   the  10th  day  of   February  1860  executed 
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Augurt'Term.  ^^®  ^^^^  ^'■"•''*  ^^^^  mentioned  in  and  exhibited  with  said 
Caiweii       '^'"^  *"d  ^o  which  reference  is  here  made  as  a  part  of  this 

PriDdie'8  adm'r  answer,  as  shown  upon  its  face,  to  secure  the  payment  of 
said  debt  along  with  others,  and  "  as  surety  for  the  pay- 
ment thereof,"  and  the  said  plaintiff  in  addition  to  his 
said  bond,  made  and  executed  as  aforesaid,  by  the  express 
terms  of  said  deed  covenanted  under  his  hand  and  seal 
to  pay  the  amount  of  said  debt,  with  the  interest  accrued 
thereon,  on  or  before  the  expiration  of  two  years  from 
the  date  of  said  indenture.  And  this  respondent  denies 
expressly  and  most  positively,  that  the  said  debt,  or  any 
part  thereof,  has  been  paid,  or  that  the  said  bond  has 
been  lifted  or  taken  up  by  the  said  plaintiff,  as  in  his 
bill  alleged.  And  this  respondent  avers  that  the  whole 
of  said  debt,  with  the  interest  accrued  thereon  since  the 
10th  day  of  February  1860,  although  long  since  due  by 
the  terms  of  said  bond  and  deed,  still  remains  wholly 
unsatisfied.  And  in  like  manner  this  respondent  denies 
that  the  statute  of  limitations  is  a  bar  to  the  said  debt,  as 
the  plaintiff  alleges,  and  he  denies  that  it  is  known  to  bis 
co-defendant,  Joel  McPherson,  that  said  debt  is  paid,  or 
that  he  has  ever  so  stated  to  the  plaintiff  or  to  any  one 
else. 

This  respondent  for  proof  of  said  debt,  relies  upon 
the  said  bond,  lost  or  destroyed  as  aforesaid,  upon  the 
said  deed  of  trust,  and  the  statements  and  admissions 
therein  contained;  and  the  said  plaintiff  in  his  bill,  while 
seeking  to  obstruct  and  enjoin  the  collection  of  the  said 
debt,  admits  that  it  had  an  existence  and  was  valid,  but 
alleges,  and  it  is  for  him  now  to  prove  this  if  it  be  true, 
that  it  has  been  paid.  And  this  respondent,  the  said 
debt  being  admitted  fully  both  in  the  said  deed  and  bill, 
protests  against  being  required,  as  the  plaintiff*  is  seeking 
to  shift  the  burden  of  proof  from  his  own  shoulders 
where  it  properly  belongs — insists  that  he  shall  not  be 
required  to  file  his  bill  in  this  honorable  court,  and 
prove  his  said  debt,  which  under  the  circumstances  would 
be  to  require  him  to  prove  negatively  that  it  has  not 
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been  paid.     Further  answering,  this  respondent  denies  Augurt^Term. 
each  and  every  allegation  in  the  said  bill  contained,  not       ^[^\ 
herein  expressly  admitted.     And  the  said  debt  having  prindie^  «dm'r 
been  allowed  patiently  to  stand  for  fourteen  years  since        *'"'* 
it  was  due,  this  respondent  protests  against  being  now 
delayed  in  its  collection,  or  hindered  in  the  enforcement 
of  the  security  voluntarily  provided  by  the  debtor  him- 
self.     And   he  asks  that  the   injunction  awarded   the 
plaintiff  may  be  dissolved,  and  his  bill  dismissed/'  &c. 
This  answer   is   verrified  by   the   affidavit   of  the  de- 
fendant Mathews. 

Exhibit  A.  filed  with  the  answer  of  Mathews  is  in 
these  words,  viz : 
State  of  West  Virginia  : 

Greenbrier  County y  io-wit  : 

Alex.  F.  Mathews,  being  duly  sworn,  says  that  he  is 
the  administrator  of  P.  A.  Prindle,  deceased;  that  he  is 
informed  and  believes  that  the  said  P.  A.  Prindle,  at  the 
time  of  his  death,  held  a  bond  executed  to  him  by  E. 
S.  Calwell  for  $777.00,  dated  February  10,  I860,'  due 
two  years  after  date,  with  interest  from  date,  which  is 
the  same  debt  secured  to  said  P.  A.  Prindle  by  the  said 
E.  S.  Calwell  by  a  deed  of  trust  to  Joel  McPherson, 
trustee,  dated  February  10,  1860;  that  as  such  adminis- 
trator said  bond  has  never  come  to  his  hands ;  that  he 
has  made  diligent  inquiry,  and  has  had  diligent  search 
made  among  the  papers  and  effects  of  the  said  Prindle 
for  said  bond  ;  that  it  cannot  be  found  ;  and  that  he  is 
informed  and  believes  that  it  has  been  lost  or  destroyed. 

Alex.  F.  Mathews. 

Taken,  subscribed  and  sworn  to,  before  me,  this  the  30th 
day  of  March  1876. 

J.  Alex.  Montgomery, 

Notary  Public. 

The  deposition  of  David  Watt^^  was  taken  and  filed 
by  the  plaintiff;  but  it  was  excepted  to  by  the  defendant 
Mathews,  as  beiug  incompetent  and  irrelevant;  and  the 
court   sustained   the  exception,  I   think  properly.     As 
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Augtxrt^Term.  ^^ere  is  nothing  in  the  deposition  of  Davis,  that  is  rele- 

Caiweli       ^^^^  *^^  ^^^  matters  in  issue  or  that  ar.  •  :nts  to  evidence, 

Prindie'i  adm'r  I  pa^^"^  it   by  withoiit  further  notice.     But  the  plaintiff 

*'*'■        took  his  own  deposition,  to  which  the  defendant  Mathews 

filed  exceptions.     The  deposition  was  taken  on  the  24th 

day   of  March    1876,   and    the  deposition,   exceptions 

thereto  and  cross-examination  are  as  follows,  viz : 

1st  Question  by  plaintiflF's  attorney — State  what  con- 
nection you  have  with  this  case  ?  Answer — I  am  the 
plaintiff. 

2d  Question  by  same — State  whether  or  not  you  ever 
paid  the  debt  of  §777.00,  due  to  P.  A.Trindle,  provided 
for  among  others  in  tbe  deed  executed  by  you  to  Joel 
McPherson  as  trustee,  on  the  10th  day  of  February 
1860?  If  you  ever  paid  said  debt,  or  any  part  thereof, 
state  when  and  how  and  to  whom  you  paid  it? 

(N.  B. — The  defendant,  P.  A.  Prindle's  administrator, 
excepts  to  the  foregoing  question,  because  the  witness,  a 
party  to  the  suit  and  the  party  in  interest,  is  not  com- 
petent to  testify  as  to  any  transaction  with  the  said  P.  A. 
Prindle,  he  being  now  deceased. — M.  &  M.,  AtVys.) 

1  paid  the  debt  in  i861,  in   Washington   city, 

D.  C,  to  P.  A.  Prindle  ;  I  paid  it  with  an  order  draw^n 
on  him  by  his  partner,  which  T  have  and  herewith  file 
with  this  deposition,  marked  A. 

(N.  B. — The  defendant,  P.  A.  Prindle\s  administrator, 
excepts  to  the  above  answer,  upon  the  ground  that  it  is 
not  competent  testimony,  because  it  details  a  transac- 
tion had  with  saidPrindle,  who  is  dead,  by  the  plaintiff . — 
M.  &  M.,  Atfys.) 

3d  Question  by  same. — State  as  near  as  you  can  the 
month  that  you  paid  Prindle,  and  all  that  occured 
between  you  and  Prindle  on  that  occasion  ;  state  fully? 
Answer — I  paid  Prindle  in  the  month  of  March  1S61. 
I  was  in  Richmond,  Va. ;  my  brother,  Wm.  B.  Calwell, 
said  that  he  owed  Prindle,  and  was  going  over  to  Wash- 
ington to  pay  him;  I  said  that  I  owed  him  and  would 
go  along  with  him.     We  went  to  Washington ;  I  stayed 
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there  about  one  month   with  Prindle,  and  during  that  Aucus^Tcrm. 
time  had  a  settlement  with  him,  and  took  up  the  note       aiiweii 
with  this  order.     During  the  war,  my  papers  were  rifled  Prindie'a  adm'r 
by  the  Yankees,  and  I  suppose  said  note  was  destroyed        ^^ 
at  that  time,  as  I  have  not  been  able  to  find  it  since. 
This  order  I  found  among  some  scattered  papers. 

(N.  B. — The  defendant,  P.  A.  Prindle's  administrator, 
excepts  to  the  foregoing  question  and  answer.  So  far  as 
it  states  a  conversation  between  the  witness  and  Wm. 
B.  Calwell,  it  is  irrelevant  and  incompetent,  and  so  far 
as  it  states  a  transaction  between  the  witness  and  Prindle, 
it  is  incompetent  for  the  same  reason  that  the  former 
answers  and  questions  are  excepted  to. — M.  &  M.  Alleys,) 

4th  Question  by  same — The  orderyou  filed,  and  which 
you  say  you  paid  the  note  to  Prindle  with,  is  drawn  on 
Prindle  by  Jno.  F.  Thomas.  Please  state  how  Thomas 
happened  to  draw  said  order  on  P.  A.  Prindle  ?  An- 
swer— Prindle  had  been  renting  a  room  and  boarding 
two  men  with  me  for  several  years,  for  which  he  paid 
me  five  hundred  dollars  a  year  for  rents,  and  paid 
me  for  board  in  addition.  The  last  year  Taliaferro  and 
Thomas  were  the  men  that  occupied  the  room,  and  when 
they  came  to  settle  up  Prindle  was  absent,  and  they  gave 
me  this  order  on  Prindle  for  what  was  due  me  by  Prindle 
at  the  time  of  the  settlement.  This  order,  though  given 
in  1859,  was  not  paid  until  1861,  as  I  did  not  have  a 
settlement  with  Prindle,  after  I  got  the  order,  until  the 
spring  of  1861,  in  Washington. 

(N.  B. — The  defendant,  P.  A.  Prindle's  administrator, 
excepts  to  the  foregoing  answer  as  irrelevant  and  in- 
competent.) 

Cross-  Examination . 

Ist  Question  by  defendant — At  the  time  spoken  of, 
when  you  paid  Prindle,  and  took  up  the  note  with  said 
order  in  March  1861,  did  you  have  said  order  with  you 
at  the  settlement?  Answer — I  did  not  have  it  with  me  ; 
but  Prindle  knew  all  about  the  order. 

Question   2 — Did  you  have  no  memorandum  of  the 
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AugiMtTenn.  ^^^^  ^^^  aniouiit  of  said  order?      Answer — I  had  no 
cidwdi      such  memorandum;  Prindle  just  remarked,  that  I  had 
Prindie^i  adin'r*^^  Order  upon  him  for  near  the  amount  of  the  debt. 

Question  3 — If  Prindle  paid  the  order  by  giving  up 
the  note,  why  did  you  not  send  and  return  the  order  to 
him?  Answer — Because  I  was  expecting  him  to  come 
up  to  visit  me  every  day,  until  I  heard  of  his  death ; 
in  fact  he  was  on  his  way  to  my  house  when  he  died. 

The  following  is  Exhibit  A.,  referred  to  in  the  forego- 
ing deposition,  viz: 

Dry  Crk?:k,  August  30,  1857. 
"$757.35.     Mr.  P.  A.  Prindle  will  please  pay  E.  S. 
Calwell  seven  hundred  and  fifty-seven  dollars  and  thir- 
ty-five cents  ($757.35),  being   balance  due  on   bill    of 
Taliaferro  and  Thomas. 

John  F.  Thomas." 

The  deposition  of  James  Cox  was  also  taken  and  filed 
by  the  plaintiff;  and  the  defendant,  Mathews,  filed  ex- 
ceptions to  it,  as  being  hearsay,  incompetent  and  irrele- 
vant testimony.  The  court  sustained  the  exception 
rightly,  I  think,  as  the  witness  only  deposed  to  what 
other  persons  had  told  him;  his  evidence  is  simply 
hearsay,  and  inadmiasible.  The  plaintiff"  also  took  and 
filed  the  deposition  of  Joel  McPherson,  the  trustee,  in 
which  he  testified  that  he  is  fully  persuaded  that  the 
debt  referred  to  was  adjusted  by  E.  S.  Calwell  with  P. 
A.  Prindle;  but  that  he  has  no  personal  knowledge  of 
said  adjustment.  He  also  says  that  his  impression  was 
derived  from  hearsay,  but  that  Prindle  never  admitted 
to  him  that  said  debt  was  paid,  and  he  never  saw  Prindle 
after  1861.  No  exceptions  were  filed  to  the  deposition 
of  said  McPherson.  This  is  all  the  evidence  filed  in  the 
cause  by  the  plaintiff.  The  defendant,  Mathews,  filed 
no  depositions.  The  trustee,  McPherson,  failed  to  an- 
swer the  bill.  On  the  25th  day  of  May  1876,  the  de- 
fendant, Mathews,  administrator,  &c.,  filed  his  answer 
by  leave  of  the  court,  to  which  the  plaintiff*  replied  gene- 
rally; and  the  said  Mathews  then  moved  the  court  to 
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diasolve  the  injunction  awarded  in  the  cause,  and  di8-  Augiwt'Term. 
mi88  the  bill.  Afterwards,  on  the  5th  day  of  June  1876,      ctii^eii 
the  court  made  and  entered  a  decree  in  the  cause  as  fol- prfn^ue^;  mjin*^ 
lows,  viz:  *'*^ 

"This  cause  having  been  regularly  set  down  for  hearing, 
came  on  this  —  day  of  June  1876,  to  be  heard  upon  the 
subpoena  returned  executed,  the  bill  taken  for  confessed 
as  to  the  defendant,  Joel  MePherson,  tmswer  of  the  de- 
fendant, the  administrator  of  P.  A.  Prindle,  ro])li(*ation 
thereto,  exhibits,  depositions  taken  and  offered  by  the 
plaintiff,  exceptions  thereto,  and  exceptions  to  particular 
questions  and  answers  propounded  to  and  given  by  the 
witnesses,  upon  the  motion  of  the  defendant  made  on  a 
previous  day  of  the  term  to  dissolve  the  injunction  here- 
tofore awarded  the  plaintiff,  which  was  set  down  to  be 
argued  and  heard,  and  upon  the  arguments  of  counsel. 
Upon  consideration  whereof,  the  court  being  of  opinion 
that  said  exceptions  to  said  depositions  endorsed  thereon 
are  well  taken,  the  said  exceptions  are  sustained,  and  the 
said  depositions  so  far  as  excepted  to  are  suppressed. 
And  the  court  is  further  of  opinion,  that  in  connection 
with  the  time  elapsed  there  is  enough  in  the  record — in 
the  absence  of  the  bond  or  note  given  for  the  debt  in 
the  deed  of  trust  mentioned,  both  parties  admitting  that 
there  was  such  bond  or  note,  and  the  absence  thereof,  in 
the  opinion  of  the  court  not  being  satisfactorily  ac- 
counted for,  unless  it  be  as  a  paper  lost  out  of  the  pos- 
session of  plaintiff"  Calwell — to  show  that  the  debt  now 
claimed  by  the  defendant  Mathews,  as  administrator  of 
P.  A.  Prindle  deceased,  is  not  a  subsisting  debt.  And 
the  court  being  further  of  the  opinion,  that  all  the  cred- 
itors mentioned  in  the  said  deed  of  trust  ought  to  be 
parties  to  this  cause,  but  the  parties  now  before  the  court 
desiring  the  court  to  pronounce  a  decree  upon  the  merits 
of  the  case,  as  they  now  appear  between  the  said  parties, 
it  is  therefore  adjudged,  ordered  and  decreed,  that  the 
aforesaid  motion  to  dissolve  the  injunction  be  and  the 
same  ig  hereby  overruled,  and  instead  thereof  that  the 
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AugDrt^Term.  saiiie  be  made  perpetaal  as  to  payment  of  said  Prindle 
caiweii   ^^"^^  ^^^  t^^^^  ^h®  plaintiff  recover  of  the  defendant,  A. 

Prindie^s  admr  F.  Matliews,  administrator  of  P.  A.  Prindle,  deceased, 
^*^'  his  costs  about  his  suit  in  this  behalf  expended,  to  be 
levied  of  the  goods  and  chattels  of  his  intestate  in  his 
hands  to  be  administered ;  but  this  decree  to  be  without 
prejudice  to  the  other  creditors,  secured  by  said  deed  of 
trust." 

It  must  be  observed,  that  none  of  the  creditors  men- 
tioned in  said  deed  of  trust  were  parties  to  the  suit 
except  plaintiff.  It  does  not  appear  when  Prindle  died, 
or  when  the  defendant  Mathews  qualified  as  his  adminis- 
trator ;  but  the  plaintiff  allee:es  in  his  bill  that  defend- 
ant Mathews  recently  qualified  as  administrator,  &c. 

The  deed  of  trust  in  the  bill  mentioned  states  sub- 
stantially, that  Prindle  resided  in  Washington  city  at 
the  date  of  said  deed.  McPherson  states  in  his  deposi  • 
tion,  that  he  never  saw  Prindle  afler  1861.  McPherson 
resided,  it  seems,  in  Greenbrier  county,  and  so  did  the 
plaintiff  at  the  date  of  said  deed  ;  and  I  infer  from  the 
evidence  and  papers  in  the  cause,  that  they  not  only 
resided  in  said  county  at  the  date  of  the  deed,  but  that 
they  still  continue  to  reside  in  said  county.  The  plain- 
tiff in  and  by  the  said  deed  of  trust  not  only  acknowl^ 
edges,  that  he  was  justly  indebted  to  said  Prindle  in  the 
sum  of  $777.00  at  the  date  of  the  deed  of  trust,  but  he 
expressly  covenants  in  said  deed  of  trust,  that  he  will 
pay  and  fully  discharge  said  debt  on  or  before  the  ex- 
piration of  two  years  from  the  date  of  said  trust  deed. 
The  language  of  said  deed  of  trust  (which  is  the  plain- 
tiff's language)  is  (afler  reciting  the  several  debts,  and 
persons  to  whom  each  debt  is  due,  and  the  amount  due  to 
each  creditor,  &c.) :  "  which  debts  each  respectively,  the 
said  E.  S.  Calwell  doth  hereby  covenant  and  agree,  that 
he  will  pay  and  fully  discharge  on  or  before  the  expira- 
tion of  two  years  from  the  date  first  above  named  in  this 
indenture."  No  reference  whatever  is  made  in  the  deed 
of  trust  to  any  note  or  bond  of  plaintiff  being  given  to 


Digitized  by 


Google 


OP  WEST   VIRGINIA.  323 

Prindle,  or  any  of  the   other  numerous  creditors  men-  Augus^^xerm. 
tioned  in    the  deed    of   trust.     I  think  it   is  apparent       cS^^dP" 
from  the  face  of  the  deed  of  trust,  that  it  wa«  not  the  p.uidie's  adm'r 
intent  of  the  parties,  that  the  creditors  should  be  required        «<«• 
in  the  first  instance  to  seek  a  remedy  against  the  property 
conveyed  intrust.  There  isnothiug  in  thedeed  indicating* 
the  necessity  of  such  a  j<tep  before  a  resort  to  the  person. 
The  deed  ou  its  face  shows,  the  object  of  it  was  to  secure 
the  payment  of  the  debt  therein  acknowledged,  and  pay- 
ment of  which  is  therein  expressly  promii^ed  as  aforesaid. 
The  remedy  to  recover  the  debt  by  action  after  default 
of  payment  exists  in  full  force;  and  the  covenant  and 
agreement  contained  in  said  deed  is  sufficient  to  found 
an  action  at  law  upon,  after  default   in   the  payment  of 
the  debt,  for  the  rec^overy  thereof,  without  first  resorting 
to  the  property  conveyed  in  tru«t:    Elder  w  Bouse,  lo 
Wend.  (X.  Y.)  219.      As  we  have  seen,  the  plaintiff  in 
his  bill  claims,  that  he  not  only  gave  the  deed  of  trust, 
but  gave  also  to  each   creditor  a  bond  or  note  for  his 
debt>     He  also  alleges  in  his  bill  that  he  has  paid  the 
debt,  and  also  says:  "  the  statute  of  limitations,  which  he 
pleads,  is  a  bar  to  this  debt."     It  is  manifest  that  the  re- 
cover}' of  the  debt  is  jiot  barred  by  the  statute  of  limi- 
tations, because  twenty  years  had  not  elapsed  since  the 
debt,  in  the  deed  ot  trust  mentioned,  became  due  and 
payable  according  to  the  terms  of  the  plaintiff's  express 
eonvenant  to  pay,  contained  in  the  deed  of  trust :  twenty 
years  being  the  limitation  for  a  recovery  on  a  covenant 
or  bond   for  the  payment  ot  money ;  the  said  deed  of 
trust  having  been  executed  before  the  Code  of  this  State 
of  1868  took  effect.     At  the  time  the  property  conveyed 
by  said  deed  of  trust  was  advertised  for  sale  by  the  trus- 
tee, only  about  fourteen  years  had  elapsed  since  the  debt 
l)ecame  due  and  payable.     The  plaintiff,  in  order  to  prove 
payment  of  the  debt,  caused  himself  to  be  examined  in 
his  own  behalf,  and  as  we  have  seen,  he  states  in  his 
deposition  that  he  paid  the  debt  before  the  expiration  of 
the  two  years  from  the  date  of  the  trust,  and  that  he  paid 
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Augus^Tenn.  ^^  ^^^  *^®  Tliomas  Order  to  Prindle,  and  took  up  the 
"'    '^^~ii      bond  or  note  which  he  had  given  for  the  debt,  and  that 
Piindie*!!  adm'r  during  the  war  the  said  bond  or  note  was  lost  or  de- 
*'*'•        stroyed,  as  he  believes,  in  the  manner  stated  in  his  evi- 
dence.    He  further  states  he  has  made  diligent  search 
for  the  bond  or  note,  and  has  not  been  able  to  find  it, 
but  that  he  found  said  order,  which  he  exhibits  with  his 
deposition.     The  questions  and  answers  of  plaintiff  in 
his  deposition  were  each  excepted  to  by  the  counsel  of 
defendant,  Mathews,  as  they  were  propounded  and  given. 

The  circuit  court  seems  by  its  decree  to  have  sustained 
the  exceptions  of  defendant  Mathews  to  said  questions 
and  answers.  The  first  question  to  be  considered  is, 
whether  any  part  of  said  answers  of  plaintiff  can  legally 
be  read  as  evidence  in  his  behalf.  The  23d  section  ol 
chapter  130  of  the  Code  of  this  State,  declares,  that  ''a 
party  to  a  civil  action,  suit  or  proceeding  may  be  ex- 
amined as  a  witness  in  his  own  behalf,  or  in  behalf  of  any 
other  party,  in  the  .manner  and  subject  to  the  same  rules 
of  examination  as  any  other  witness,  except  as  follows: 

1st.  An  assignor  of  a  chose  in  action  shall  not  be  ex- 
amined in  favor  of  his  assignee,  unless  the  opposite 
party  be  living. 

2d.  A  party  shall  not  be  examined  in  his  own  behalf 
in  respect  to  any  transaction  or  communication,  had  per- 
sonally with  a  deceased  person,  against  parties  who  are 
the  executors,  administrators,  heirs-at-law,  next  of  kin, 
or  assignees  of  such  deceased  person,  where  they  have 
acquired  title  to  the  cause  of  action  from  or  through  such 
deceased  person  or  have  been  sued  as  such  executors,  ad- 
ministrators, heirs-at-law,  next  of  kin,  or  assignees,'^  &c. 

That  the  payment  of  the  note  or  bond  by  the  plaintiff 
to  Prindle  with  the  Thomas  order,  was  a  transaction  had 
personally  with  Prindle  is  manifest  and  that  the  conver- 
sation between  plaintiff*  and  Prindle  then,  or  before  or 
after,  was  a  communication  had  personally  with  Prindle 
is  equally  clear.  The  execution  and  delivery  by  plaintiff 
of  a  note  or  bond  to  Prindle,  (if  any  was  ever  executed 
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other  than  the  express  covenant  or  promise  to  pay  con-  AugJl?Terni. 
tained  in  the  deed  of  trust)  was  also  a  transaction  had  qbIw^ 
personally  by  plaintiff  with  Prindle  and  the  note  or  prindiJs  adm'r 
bond  itself  is  and  must  necessarily  constitute  a  part  of  ^^ 
that  transaction,  whether  in  the  hands  of  Prindle  or 
plaintiff.  The  obtaining  of  the  note  or  bond  by  plaintiff 
from  Prindle  is  also  a  transaction,  had  personally  by 
plaintiff  with  Prindle,  and  the  possession  of  the  bond  or 
note  by  plaintiff,  after  he  had  obtained  it  from  Prin- 
dle, is  necessarily  a  part  of  the  transaction,  by  which 
it  was  so  obtained  by  plaintiff  from  Prindle — ^the 
one  cannot  be  separated  from  the  other,  so  as  to 
render  the  plaintiff  incompetent  under  the  statute  to 
testify  as  to  the  one  fact,  and  competent  to  testify 
as  to  the  other.  And  so,  the  note  or  bond  being 
in  fact  a  transaction  had  personally  with  Prindle 
by  the  plaintiff,  it  must  follow  that  the  plaintiff  is  not 
competent  to  testify  as  a  witness  on  his  own  behalf  as  to 
any  matter  or  thing  in  relation  to  his  possession  or  loss 
of  said  note  or  bond.  As  before  stated,  it  must  be  mani- 
fest, that  plaintiff  is  not  competent  to  testify  in  his  own 
behalf  as  to  the  payment  of  the  note  or  bond  by  him 
personally  to  Prindle;  but  his  counsel  by  his  argument 
seeks  to  divide  the  transaction  and  satisfy  us,  that  although 
it  may  not  be  competent  for  plaintiff  on  his  own  behalf 
to  prove  the  payment  of  the  debt  by  plaintiff  to  Prindle, 
or  the  delivery  of  the  note  or  bond  by  Prindle  to 
plaintiff',  yet  that  it  is  competent  for  the  plaintiff  to 
prove  as  a  witness  in  his  own  behalf,  that  he  had  posses- 
sion of  the  bond  or  note  after  the  date  of  the  deed  of 
trust,  and  in  the  year  1861,  and  that  it  was  lost  or  de- 
stroyed while  in  his  possession  during  the  late  war.  It 
is  quite  evident,  that  to  sustain  the  position  of  plaintiff's 
counsel  in  this  respect  would  be  to  permit  the  defendant 
to  accomplish  just  what  the  statute  prohibits,  viz :  To 
prove  in  his  own  behalf  the  payment  of  the  note  or 
bond  by  plaintiff  to  Prindle,  the  intestate.  Suppose  the 
plaintiff  had  filed  with  his  bill  what  he  alleged  therein, 
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Auguit Term.  *^  ^^  ^^^  ^^^^^  ^^  boiid  givcii  by  him  to  Prindle  for  said 
cai^^eii       debt,  could  it  be  maintained  that  he  would  be  a  cora- 

Prindie's  adm'rpetent  witness   iu  his    own  behalf  under  the  statute  to 
"*'''        prove  the  truth  of  the  allegation.     Manifestly  to  permit 
him  to  do  so  would  be  to  permit  him  to  testify  in  his  own 
behalf  to  a  transaction,  had  personally  by  him  with  Prin- 
dle, the  intestate.     How  could  he  as  a   witness  identify 
a  note  or  bond  in  his  possession,  as  being  the  note]or  bond 
j»;iven  by  him  to  Prindle  for  the  debt  in  question  without 
testifying,  that  he  executed  the  same  note  or  bond  to  Prin- 
dle for  the  debt.    If  he  produced  a  note  or  bond,  it  would  be 
competent  for  him  to  identify  it  by  evidence  other  than 
his  own,  as  being  the  note  or  bond  executed  by  him  to 
Prindle  for  the  said  debt.     But  plaintiff   would  clearly 
be  incompetent  to  do  so  b.y  his  testimony  given  in  his  own 
behalf.     How  then,  the  note  or  bond  not  being  produced, 
can  he  be  permitted  to  testify  in  his  own  behalf,  that  he 
had  the  note  or  bond  given  by  him  to  Prindle  in  his  pos- 
session after  its  delivery  to  Prindle,  and  that  it  was  lost 
or  destroyed  while  in  his  possession.     Certainly  he  could 
not  be  permitted  to  do  so  without  violating  both  the  letter 
and  spirit  of  tlic  act.  For  the  foregoing  reasons  it  seems  to 
me,  that  no  part  of  plaintiff's  depositions  given    in    his 
own  behalf,  or  to  be  more  explicit,  in  chief,  is  admissible 
under  the  statute,  except  so  much  as  proves  the  making 
and  delivery  of  the  Thomas  order;  and  it  cannot  there- 
fore be  read,  except  as  aforesaid,  in  his  behalf  f(»r  any 
{)urpose.      But  it  is  argued  by  plaintiff's  counsel,  that 
if    my    conclusion    in     this    respect    be    true,    still    the 
deposition  of  plaintiff,  given  on  cross-examination   by 
defendant  Mathews,  should   b(»  read  as    evidence,    and 
that  plaintiff's  evidence,  given  on  cross-examination  by 
defendant  Mathews,  should  be  read  as  evidence   in   the 
cause.       It  will  be  seen  by  referring  to  the  crofts-exami- 
nation   of  plaintiff,    that    it  is  strictly   confined  to  the 
matters  to  which  plaintifll*  testified  on  his  examination  in 
chief,  and  does  not  relate  to  any  new  matter  or  fact.     It 
does  not  appear  that  defendant,  Mathews,  withdrew  his 
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exceptions  to  plaintiff's  testimony  given  in  chief,  in  his  Augurt^Term. 
own  behalf,  unless  the  cross-examination  of  the  witness  oiiweii 
strictly  as  to  matters  and  facts  deposed  to  by  plaintiff,  prindie^i  tdin'r 
in  his  examination  in  chief,  was  a  waiver  of  the  excep- 
tions taken  and  filed  to  the  testimony  in  chief  given  by 
plaintiff.  The  cross-examination  being  strictly  confined 
to  the  matters  and  facts,  testified  to  by  plaintiff  in  his 
testimony  in  chief,  should  not  be  construed  as  a  waiver 
of  the  exceptions,  filed  to  the  testimony  given  in  chief; 
but  the  exceptions  apply  to  the  whole  deposition  in 
such  case.  The  defendant,  by  such  cross-examination, 
does  not  make  the  plaintiff  his  witness ;  but  while  the 
cross-examination  is*  strictly  confined  to  the  matters  and 
facts,  testified  to  by  the  plaintiff  in  his  own  behalf  on  his 
examination  in  chief,  the  plaintiff^s  answers  made  to  the 
defendant's  questions  on  such  cross-examination  should 
and  must  be  held  as  testimony  given  in  his  own  behalf, 
and  excepteJ  to  by  the  defendant.  A  reverse  ruling 
would  be  harsh,  and  would  operate  great  injustice  not 
unfrequently.  I  do  not  understand  it  has  ever  been 
held,  that  a  party  makes  a  witness,  produced  and  ex- 
amined by  his  adversary,  his  witneas  simply  by  cross- 
examining  the  witness  as  to  matters  and  facts,  to  which 
he  has  testified  in  his  testimony  given  in  chief.  He  does 
not,  by  such  cross-examination,  admit  the  competency 
of  the  witness  to  testify  as  to  those  matters,  any  more 
than  he  does  the  truth  of  his  evidence,  or  his  integrity 
of  character. 

The  plaintiff  does  prove  the  Thomas  order  on  Prindle 
for'  $757.35 ;  that  is  he  proves  by  his  evidence,  that 
Thomas  gave  him  the  order.  This  much,  I  think,  it 
was  competent  for  him  to  testify  to.  But  it  was  not 
competent  or  proper  for  him  to  testify,  that  the  amount 
of  the  order  was  due  to  him  from  Prindle  under  a  con- 
tract made  by  him  and  Prindle,  as  stated  in  his  testi- 
mony. Excluding  the  whole  of .  plaintiff 's  deposition 
driven  by  himself  from  the  case,  except  his  testimony 
that  Thomas  gave  him  the  order,  which  I  think  must  be 
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Attgast'rerm.  ^^"®  Under  the  law,  we  have  nothing  left  except  the 
Ciiweii      naked  order  from  Thomas  to  plaintift  upon  Prindle  for 

PriBdie^s  adm'r  the  amount  thereof,  and  no  legal  evidence  in  the  cause, 
which  we  can  consider,  that  the  order  was  even  in  any 
way  accepted  by  Prindle,  or  that  the  amount  thereof 
was  due  from  Prindle  to  plaintiff.  This  order  is  dated 
'the  30th  of  August  1857,  being  over  two  years  before 
plaintiff  executed  the  said  deed  of  trust,  ii;i  which  he  not 
only  acknowledges  that  he  owes  Prindle  the  debt  of 
$777.00,  but  in  expreas  language  covenants  and  agrees  to 
pay  Prindle's  said  debt  in  two  years  after  the  date  of  said 
deed  of  trust.  On  the  10th  of  February  1860,  when  plaintiff 
executed  said  deed  of  trust  and,  as  he  claims  his  note  or  bond 
to  Prindle  for  $777.00,  if  interest  be  calculated  upon  the 
amount  of  the  said  Thomas  order  to  the  date  of  the  deed 
of  trust,  and  the  order  was  a  proper  charge  against  Prin- 
dle on  that  day,  Prindle  was  indebted  to  plaintiff,  in- 
stead of  plaintiff  being  indebted  to  Prindle,  as  may  be 
easily  ascertained  by  making  the  calculation.  But  this 
order,  as  the  case  now  stands  before  us,  is  not  evidence 
against  Prindle,  or  his  personal  representative  for  any 
purpose.  Perhaps  it  might  be  made  so  by  proper  legal 
evidence,  of  this  however  I  do  not  now  express  an  opinion. 
The  deposition  of  McPherson  simply  states  an  impres- 
sion derived  from  hearsay.  This  deposition  neither 
proves,  nor  tonds  to  prove  anything — it  is  too  uncertain 
and  inconclusive  in  its  very  nature  to  be  of  any  efficacy  or 
force  as  evidence.  Under  the  view  I  have  present- 
ed there  is  no  proof  of  payment  of  the  said  debt  of 
$777.00  to  Prindle.  The  only  question  loft  for  con- 
sideration is,  wlietherthe  lapse  of  time,  between  the  time 
the  said  debt  became  due,  and  the  time  the  property  was 
advertised  for  sale,  which  was  about  fourteen  years,  in  con- 
nection with  other  circumstances  appearing  in  the  cause, 
are  sufficient  to  authorize  us  to  infer,  or  presume  that 
said  debt  was  paid  or  satisfied.  There  is  in  fact  but 
one  circumstance  in  the  cause  entitled  to  any  considera- 
tion, after  excluding  the  evidence  of  plaintiff,  and  that 
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is,  the  failure  and  inability  of  the  defendant^  Mathews,  j^ngvS^imn, 
the  administrator,  to  produce  the  bond  or  note,  which  caiweii 
plaintiff  alleges  he  made  to  Prindle  for  said  debt.  I  prfBdi«'8  adm'r 
have  shown  that  the  said  note  or  bond,  if  ever  made,  was  ***** 
not  material  or  necessary  to  prove  or  establish  the  plain- 
tiff's debt  in  this  cause.  The  copy  of  the  deed  of  trust, 
filed  by  plaintiff  with  his  bill,  as  evidence  in  the  cause, 
establishes  the  debt.  The  plaintiff  seems  to  have  for- 
gotten or  overlooked  the  fact,  that  said  deed  of  trust  con- 
tains an  express  covenant  on  his  part,  to  pay  said  debt  in 
two  years.  Under  the  circumstances  of  this  case,  as  it  now 
stands,  I  do  not  understand  that  the  mere  circumstance 
of  the  inability  of  the  defendant,  Mathews,  the  adminis- 
trator, to  produce  the  said  bond  or  note,  is  sufficient,  in 
connection  with  the  lapse  of  time,  to  authorize  or  justify 
the  inference  or  presumption,  that  said  debt  has  been 
paid.  Indeed  in  this  case,  as  it  is  now  presented,  I  do 
not  consider  the  failure  or  inability  to  produce  said  note 
or  bond  being  a  circumstance  unconnected,  as  it  is, 
with  other  circumstances  or  fact^  proven  or  properly  ap- 
pearing, bearing  upon  the  question  of  payment,  as  being 
entitled  to  any  offi<'iicy,  or  as  authorizing  any  reasonable 
inference  or  presumption  of  payment  of  the  debt  in 
question,  connected  with  the  lapse  of  time  in  this  case. 
The  mere  lapst^  of  fourteen  years  since  the  debt  became 
due  in  this  case,  unconnected  with  pertinent  circum- 
stances proved,  from  which  an  inference  of  payment  of 
the  debt  may  be  reavsonably  drawn,  does  not  authorize  a 
presumption  of  payment  by  a  court  or  jury.  Circum- 
stances which  can  not  generate  in  the  mind  more  than  a 
mere  suspicion  that  the  debt  has  been  paid,  and  which 
are  so  remote  from  the  question  in  issue,  as  probably  will 
confuse  and  mislead  the  mind  instead  of  furnishing  data, 
from  which  correct  inferences  may  be  drawn  as  to  the 
truth,  are  not  even  admissible  as  evidence  in  connection 
with  the  lapse  of  time,  when  less  than  twenty  years  have 
elapsed  since  the  bond  or  covenant  became  due,  unless 
aided  and  strengthened  by  other  circumstances  pertinent 
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Augmrt'Tenn.  ^^^  relevant,  which  together  with  them  and  the  lapse 
ciweii      ^^  time,  where  considerable,  may  reasonably  authorize 

PriBdie^i  adm'r  *^^  inference  of  payment.  See,  on  this  subject,  the 
^*^  opinion  of  this  Court  in  the  case  of  Sadler's  adm'r  v. 
Kennedy's  adm'x^  decided  during  the  present  term  of  this 
Court.  That  circumstances  may  be  proven  in  this  case, 
from  which,  together  with  the  lapse  of  fourteen  years, 
if  they  exist,  the  inference  that  the  debt  had  been 
paid  might  be  authorized,  I  think  is  not  improbable  from 
the  authorities.  But  this  mode  of  defeating  the  recovery 
of  debts  due  the  estate  of  the  dead,  is  not  very  satisfactory, 
unless  the  circumstances  relied  on  are  pertinent,  effica- 
cious and  convincing  in  their  nature.  The  living  may 
explain  circumstances,  and  by  such  explanation  repel  and 
destroy  their  effect ;  but  the  dead  are  silent,  while  cir- 
cumstances deceptive  and  capable  of  misleading  may 
rob  their  estates,  and  impoverish  their  children  as  well 
as  their  honest  creditors. 

Upon  the  whole  it  seems  to  nie,  that  the  circuit  (^ourt 
erred  in  its  decree  of  June  1876  in  ascertaining  and 
determining,  that  the  claim  of  defendant,  Mathews,  ad- 
ministrator of  P.  A.  Prindle,  deceased,  from  what  appears 
in  the  cause,  is  not  a  subsisting  debt,  and  in  perpetuating 
the  injunction  theretofore  awarded  in  the  cause.  The 
creditors  named  in  said  trust  deed,  their  assigns  or  per- 
sonal representatives,  as  the  case  may  be,  should  have 
been  made  parties  to  the  bill.  They,  as  well  as  the 
plain tjif,  if  their  debts  secured  by  said  trust  deed  have 
not  been  paid,  have  the  right  to  contest  the  debt  claimed 
by  Prindle's  administrator  in  this  cause,  and  to  have 
their  debts,  if  existing,  paid.  The  trustee,  McPherson, 
should  not  have  advertised  the  property  in  the  said  deed 
of  trust  mentioned,  to  be  sold  to  pay  the  Prindle  debt, 
to  the  (,'xclusion  of  the  other  creditors  named  in  said 
deed,  from  anything  that  now  appears  in  this  case.  If 
the  trustee  entertained  any  reasonable  doubt,  as  to 
whether  the  Prindle  debt  was  paid  or  not,  and  did  not 
know^  certainly  that  the  other  debts  in  said  deed  ot  trust 
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mentioned  were  satisfied,  or  did  not  exist,  he  should  not  AuKustTerm. 
have  proceeded  to  advertise  the  property,  or  any  part  of      aaJ^Si 
it,  for  sale,  until   the  existence  or  non-existence  of  the  pnndie^i  «dm'r 
said  trust   debts,  or  any    part  of- them,  had  been  first 
judicially  ascertained ;  and  for  that  purpose  he  should 
have  filed  his  bill  in  equity. 

The  decree  rendered  in  the  cause  must  be  reversed, 
with  costs  to  the  appellant,  and  against  the  appellee, 
Edmund  8.  Cahvell,  and  the  cause  remanded  to  the  cir- 
cuit court  of  the  county  of  (irecnbrier,  with  instruc- 
tions to  said  court  to  permit  the  plaintiff  to  file  an 
amended  bill,  making  new  and  additional  parties  to  the 
cause,  in  accordance  with  the  opinion  of  this  Court,  if 
he  shall  ask  permission  to  do  so  in  such  time,  as  said 
ruurt  shall  deem  reasonable  ;  and  if  the  plaintiff  shall 
iiiil  to  file  such  an)endcd  bill  in  such  time,  as  said 
circuit  court  may  deem  reasonable,  then  the  sjiid  circuit 
court  to  dissolve  the  injunction  awarded  in  the  cause, 
and  dismiss  the  plaintiff's  bill  at  his  costs.  And  if  the 
plaintiff  shall  file  such  amended  bill,  leave  is  given  him 
to  take  and  file  further  depositions  of  witnesses  upon  the 
subject  of  the  payment,  and  the  existence  or  non-exist- 
ence of  siiid  Prindle  debt,  that  question  being  reserved 
and  left  open  fi»r  further  inquiry  and  consideration;  and 
for  such  other  and  further  proceedings  to  be  had  in  said 
cause  in  said  circuit  court,  as  may  be  in  accordance  with 
the  rules  and  principles  governing  courts  of  equity. 

Decree  Reverhed  and  cause  remanded. 
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C'(|arle$t0wn* 


State  of  West  Virginia  v.  Charlton. 

AND 

State  of  West  Virginia  v.  Allum. 

Decided  September  10,  1877, 

^Vh        1«  An  indictment  for  selling  without  license  intoxicating  liquors  to 

be  drank  where  sold,  uses  the  language  of  the  1st  section  o{ 

chapter  99  of  Acts  1872-3  creating  the  offense,  charging 
that  the  defendant,  at  a  given  place  in  the  county,  on  a  given 
day,  did  sell  to  a  certain  person,  naming  him,  intoxicating 
liquors  to  be  drank  in,  upon  or  about  the  building  or  premises 
where  sold,  without  first  obtaining  a  State  license  therefor  ac- 
cording to  law.     Held  : 

I.  Upon  demurrer  this  indictment  is  fatally  defective,  for  un- 
certainty in  charging  that  the  liquor  was  to  be  drank 
either  in  the  building  or  upon  the  premises. 

Similar  indictments  were  found  in  the  county  court  of 
Marshall  county,  one  against  Absalom  Charlton,  the 
other  against  William  Allum;  the  defendants  were  re- 
spectively found  guilty  by  juries  empannelled  to  try  the 
respective  cases,  and  judgments  were  entered  up  upon  the 
verdicts.  Writs  of  error  were  allowed  to  the  circuit 
court  of  that  county,  and  the  judgments  were  respective- 
ly affirmed  by  that  court.  Hon.  T.  Melvin  presiding. 
Thereupon  the  defendants  respectively  obtained  writs  of 
error  to  this  Court. 

Green,  President,  furnishes  the  following  statement 
of  the  cases : 

Absalom  Charlton  was  indicted  in  the  circuit  court  of 
Marshall  county  on  October  21,  1873.     The  indictment 
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charges  that "  Absalom  Charlton  on  the  Ist  day  of  Octo-  AuyusTrVrm. 
her  1873,  at  his  house  in  said  county,  did  sell  at  retail  ^^ 
to  Robert  Bodocher  intoxicating  liquors  to  be  drank  in,  chariton. 
apon,  or  about  the  building  or  premises  where  sold,  with-  state 
out  obtaining  a  State  license  therefor  according  to  law."  AUum. 
This  indictment  was  certified  to  the  county  court  for 
farther  proceedings  in  the  manner  required  by  the 
statute.  The  defendant  then  demurred  to  the  indict- 
ment, and  the  State  joined  in  the  demurrer,  and  the  court 
thereupon  overruled  the  demurrer ;  the  jury  who  tried 
the  case  on  the  plea  of  not  guilty,  found  the  defendant 
guilty  and  assessed  the  fine  at  $30.00 ;  and  the  court 
entered  up  a  judgment  "that  the  State  recover  against 
the  defendant  J30.00,  the  fine  by  the  jurors  in  their  ver- 
dict aforesaid  found,  and  the  costs  of  this  prosecution  ; 
and  also  that  said  defendant  be  imprisoned  in  the  jail  of 
said  county  without  bail  or  mainprise,  for  the  space  of 
ten  days,  and  afterwards  till  he  pay  the  fine  and  costs 
aforesaid,  or  be  otherwise  discharged  by  due  course  of 
law."  A  writ  of  error  and  supersedeas  vfSiS  awarded,  and 
the  circuit  court  of  Marshall  county  affirmed  this  judg- 
ment ;  and  the  defendant  obtained  a  writ  of  error  from 
this  Court.  The  case  of  the  State  of  West  Virginia  v. 
William  Allum  is  in  all  respects  similar;  and  a  like  judg- 
ment was  rendered  by  the  county  court  of  Marshall 
county,  and  affirmed  by  the  circuit  court  of  Marshall 
county,  and  brought  in  like  manner  to  this  Court  by  a 
writ  of  error. 

Attorney  GeTiercd,  for  the  State. 

Robert  MeConnell,  for  Charlton. 

Hanson  Oriswelly  for  Allum. 

Queen,  President,  delivered  the   opinion   of  the 
Court: 

The  question   for  consideration    in    these   cases  is : 
Slioiild  the  court  on  the  demurrers  to  the  indictments 
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Augiit"'emi.  •'^^verallv  have  sustained  the  indictments  ai<  sufficient? 
state  J^he  indiotmont  in  charjjing  the  offense  nsos  the  language 
chixiton.  <»^  the  statute,  see  chapter  99,  section  1  of  Acts  of 
»ute  1872-3,  p.  253.  In  indictments  it  is  jj^enei-ally  proper 
Aiium.  and  sufficient  to  describe  the  offense  in  the  \evy  terms 
used  l)y  the  statute  for  the  puri)ose.  Yonu{j^»  (bJie,  15 
Gratt.  666  ;  Burner's  Wtw,  18  (Jratt.  778.  To  this  gen- 
eral rule  there  are  exceptions.  Thus  in  some  <*ases  it  is  ne<v 
cessary  for  the  allegation  in  the  indictment  to  go  beyond 
the  words  used  in  the  statute;  numerous  examples  are 
given  of  this  in  Bishop's  Crim.  Pro.,  vol.  1  se<ition  3<>9 
to  374,  of  which  it  is  unneees.sary  to  s])eak.  An  in- 
stance however  where  the  wonis  of  the  statute 'ought 
not  to  be  used,  though  not  properly  an  exception  to  this 
general  rule,  exists,  which  I  will  specify,  as  it  bears 
directly  on  the  validity  of  the  indictments  in  the  cases 
before  us.  Where  a  statute,  on  which  an  indictment  is 
founded,  enumerates  the  offenses  or  intent  necessary  to 
constitute  the  offenses  disjunctively,  the  indictment  is 
fatally  defective,  which  uses  the  words  of  the  statute 
charging  tliem  disjunctively.  See  Wharton's  Crini. 
I^w,  vol.  1  section  295  ;  1  Bishop's  Crim.  Pro.,  section 
334.  Thus  in  Am/ers  (V<^,  2  Va.  Ceases,  p.  231,  it  was 
held  that  where  the  statute  said,  "  whoever  shall  unlaw- 
fully shoot  or  stab  another,  with  intention  to  maim,  dis- 
figure, disable  or  kill  shall  be "  Ac,  the  indict- 
ment was  properly  drawn  which  charged  the  act 
done  "  with  intention  to  maim,  disfigure,  disa)>le  and 
kill,"  and  that  the  party  on  such  an  indictment  should  be 
.found  guilty,  if  his  intention  was  only  to  maim,  disfigure 
and  disableand  not  to  kill.  If  this  indictment  had  followed 
the  words  of  the  statute,  it  would  have  been  bad,  for  it 
would  have  violated  the  well  established  rule  that  an  in- 
dictment must  not  state  the  offense  disjunctively,  when 
it  is  thereby  left  uncertain  what  is  really  intended  to  be 
relied  on  as  the  accusation.  The  question  for  consider- 
ation in  the  cases  before  us  is,  do  the  indictments  in  these 
cases  violate  this  well  established  rule  ?    It  is  uncertain 
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from  these  indictments  whether  the  State  meant  to  rely  AngiM/Tecm. 
upon  the  selling  by  the  accused  of  intoxicating  liquors  at  ^j^ 
his  house  to  be  drank  in  the  building,  or  whether  it  meant  ch  Jiton. 
to  rely  upon  the  selling  of  intoxicating  liquors  by  the  stJte 
accused  at  his  house  to  be  drank  upon  the  premiaeH.  Ainim. 
That  is  not  in  the  building,  but  upon  the  lot  adjacent  to 
his  house?  It  is  insisted  by  the  Attorney  General  that 
the  indictment  shows  that  the  State  meant  only  to  rely 
on  the  accused  selling  intoxicating  liquor  in  his  house, 
that  the  words  building  and  premises  as  used  in  the  in- 
dictments, meant  the  identical  same  thing,  and  that  the 
expression  building  or  premises,  as  used,  mjsant  the  same 
as  building,  to-wit :  premises;  the  word  premises 
meaning  the  same  as  the  preceding  word  building.  If 
this  be  the  true  interpretation  of  the  words  used  in  these 
indictments,  then  they  are  clearly  valid,  there  being  no 
legal  uncertainty  as  to  what  accusation  the  Stat«  relied 
upon :  See  Commonwealth  v.  Gray,  2  Gray  501 ;  Brown  v. 
Commonwealth,  8  Mass.  59.  If  however,  the  statute, 
chap.  99,  sec.  1,  of  Acts  of  1872-3,  page  253,  intended 
to  punish  not  only  the  selling  of  liquor  in  the  building 
where  sold,  but  also  upon  the  premises  adjacent  to  said 
building;  then  this  indictment  which  uses  the  identical 
words  of  the  statute,  must  be  interpreted  in  the  same 
manner.  The  meaning  of  this  act  seems  to  me  clear,  the 
language  is  "in,  upon,  or  about  the  building  or  premises 
where  sold.''  The  natural  meaning  of  this  is  *Mn  the 
building  where  sold,  or  upon  or  about  the  premises  ad- 
junct to  the  building  where  sold."  If  the  word  premises 
meant  in  this  statute,  or  indictment,  the  same  as  build- 
ing, then  we  construe  the  act  and  indictment  as  though 
it  read  "  to  be  drank  upon  the  building  where  sold,"  a 
construction  which  seems  absurd.  That  the  Legislature 
by  this  act  intended  to  punish  the  selling,  without  license, 
of  intoxicating  liquor  to  be  drank  not  only  in  the  build- 
ing, but  "uiK)n  the  premises  adjunct  thereto,  appears 
firom  the  further  prohibition  immediately  following: 
^'his  selling  such  intoxicating  liquor  in  any  adjoining 
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room,  building,  or  premises,  or  other  places  of  public 
"resort  connected  with  the  said  building." 

The  Attorney  General  relies,  to  sustain  these  indict- 
ments, on  the  cases  of  Cunningham  v.  State,  5  W.  Va. 
508,  and  Morgan's  Case,  7  Gratt.  592,  where  it  was  held 
not  to  be  error  to  charge  the  offense  of  selling  spirituous 
liquors,  wines,  &c.,  without  license,  by  using  the  word 
"or"  in  lieu  of  "and"  in  describing  the  various  kinds 
of  liquors  and  drinks,  charged  in  the  indi(^tment  to  have 
been  sold  without  a  license.  In  reference  to  the.^^e  cases 
it  is  to  be  observed,  that  Judge  Berkshire,  in  delivering 
the  opinion  of  the  Court  in  the  first  of  thera,  says  in 
reference  to  this  objection  to  the  indictment :  "if  this 
were  an  open  question,  I  am  disposed  to  think  there 
would  be  much  force  in  it.  But  in  Morgan's  Gase^  7 
Gratt.  592,  it  was  held  that  it  was  no  error  to  use  the 
Avord  "or*^  (as  in  this  case)  instead  of  the  word  "and"  in 
describing  the  various  kinds  of  liquors  and  drinks, 
charged  to  have  been  sold  in  the  indictment.  That  case 
therefore  must  be  conclusive  of  the  present  case."  The 
Court  in  Morgan's  Cose  cited  no  authorities  and  expressed 
no  opinion,  simply  affirming  the  judgment  below.  And 
Bishop  in  his  Criminal  Procedure,  vol.  1,  §337,  says 
that  this  case  is  contrary  to  the  general  doctrine.  And 
the  contrary  has  been  held  elsewhere,  see  section  336  and 
authorities  there  cited.  It  may  be  perhaps  that  the  in- 
dictment in  Morgan's  Case,  7  Gratt.  592,  was  held  good, 
because  it  might  have  been  considered  that  as  the  State 
could  not  reasonably  be  required  to  allege  or  prove  the 
particular  kind  of  spirituous  liquors  sold,  it  ought  not 
to  make  an  indictment  bad  for  uncertainty,  to  allege 
that  it  was  of  one  kind  or  another.  If  this  was  the 
ground  of  this  decision,  it  would  be  inapplicable  to  the 
cases  now  under  consideration,  as  the  State  could  without 
any  difficulty  show,  and  ought  therefore  to  allege,  whether 
the  liquor  was  sold  to  be  drank  in  the  building,  or  on  the 
premises  adjunct  to  the  building.  But  be  the  reason  what 
it  may  for  the  decision  in  Morgan's  Case,  it  ought  not  to 
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be  regarded  as  overthrowing  the  general  rule,  that  an  in- 
dictment ought  not  to  state  the  case  disjunctively,  when 
it  is  thereby  left  uncertain,  what  is  really  intended  to  be 
relieJ  on  as  the  accusation.  And  while  Morgan^s  Case 
mast  govern  us  whenever  a  case  like  it  arises,  yet  we  can- 
not safely  extend  it  to  cases  which  differ  from  it  and 
fall  within  this  general  rule. 

The  judgment  of  the  circuit  court  in  each  of  these 
cases  must  therefore  be  reversed  and  annulled;  and 
this  Court  proceeding  to  render  such  judgment,  as  the 
circuit  court  should  have  done,  doth  reverse  and  annul 
the  judgment  of  the  county  court,  and  doth  sustain  the 
demurrers  to  the  indictments  in  each  of  these  cases,  and 
doth  order  that  the  defendants,  Absalom  Charlton  and 
Villiam  Allum,  severally  go  quit  of  the  offenses,  charged 
agaiast  them  in  said  indictments  severally. 

Judgments  Reversed. 
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CASES  DETERMINED 


IN   THE 


SOPREME  COURT  OF  APPEALS 

OF  WEST  VIRGINIA. 

AT  A  SPECIAL  TERM  THERKOF    HELD    AT  WHEELING,  IN 
THE  COUNTY  OP  OHIO,  COMMENCING   ON  THE  SIX- 
TEENTH   DAY    OF    OCTOBER    1877,    AND 
ENDING  ON  THE  FIFTEENTH  DAY 
OF    DECEMBER    1877. 


MoDisBTT,  Ex'r  V.  Dayton,  &c. 

Decided  October  25,  1877. 

1.  A  circuit  court  rendered  a  final  judgment  for  debt  in  favor  of  ivn, 
M.,  executor,  against  David  J.  on  the  19th  day  of  November  Spectol  T<nn. 
1867.  On  the  19th  day  of  November  1872,  M.,  executor,  ob- 
tained on  petition  an  appeal  to  the  Supreme  Court  of  Appeals 
from  said  judgment  without  the  filing  of  an  undertaking,  and 
afterwards,  on  the  22d  of  January  1873,  M.,  executor,  filed 
the  record  of  the  cause  with  the  clerk  of  the  Supreme  Court 
of  Appeals.    Hbld: 
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8D«dl?^ena  Under  our  statutes  applicable  to  such  case,  the  appeal  mast 

be  dismissed  by  reason  of  the  record  not  having  been  filed 


Mod.aett,  ex'r,  ^|^|^  ^j^^  clerk  of  the  appellate  court  within  five  years 

Dtyton,  Ac.  from  the  date  of  the  judgment  appealed  from. 

An  appeal  obtained  by  the  plaintiff,  Augustas  B.  Modi- 
sett,  executor  of  Wm.  Pickins  deceased,  to  a  judgment 
in  his  favor,  rendered  by.  the  circuit  court  of  Barbour 
county,  on  the  19ih  day  of  November  18G7.  Judge 
Thomas  W.  Harrison  presiding,  against  Spencer  Dayton 
and  Granville  E.  Jarvis  : 

The  opinion  of  the  Court  sufficiently  states  the  case  : 

No  counsel  appeared  for  the  appellant. 

C.  Boggesa,  for  appellees. 

Haymond,  Judge,  delivered  the  opinion  of  the  Court ; 

The  appeal  in  this  case  was  obtained  by  the  plaintiff 
from  a  judgment  in  his  favor  for  debt  against  the  de- 
fendants, in  the  circuit  court  of  Barbour  county,  on  the 
19th  of  November  1867.  The  appeal  was  granted, 
on  the  petition  of  the  plaintiff,  on  the  19th  day  of 
November  1872,  by  Judge  Maxwell,  then  one  of 
the  Judges  of  this  Court,  evidently  under  the  pro- 
visions of  the  10th  section  of  chapter  135  of  the 
Code  of  1868  of  this  State.  The  record  of  the  cause 
was  not  filed  with  the  clerk  ot  this  Court  until  the  22d 
day  of  January  1873;  and  the  writ  was  issued  by  the 
clerk  of  this  Court  on  the  25th  day  of  January  1873. 
At  the  June  term  1876  the  defendants  below  appeared 
in  this  Court,  and  moved  the  Court  to  dismiss  this  cause 
upon  the  ground,  that  the  appellant  failed  to  file  the 
record  of  the  cause  with  the  clerk  of  this  Court  within 
five  years  next  after  the  date  of  the  judgment  appealed 
from. 

On  the  25th  day  of  June  1877  the  cause  was  argued 
and  submitted  to  the  Court  upon  said  motion  to  dismiss 
for  the  cause  aforesaid,  &c. 
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The  12th  section  of  the  Code  of  1868  provides:  "  that  spwiiM'em. 
no  case  shall  be  entered  upon  such  docket,  unless  the  Modiaett,  ex'r, 
record  thereof  is  filed  with  the  clerk  of  such  court  Dayton,  Ac 
(meaning  the  appellate  court)  within  five  years  next 
after  the  date  of  the  judgment,  decree  or  order  appealed 
from."  The  first  Legislature  convened  under  the  Con- 
stitution of  1872  met  in  the  fall  of  that  year,  and  passed 
an  act  entitled :  "An  act  regulating  appeals,  writs  of 
error  and  supersedeas?^  which  was  approved  December 
21,  1872,  and  took  effect  by  express  provision  on  the  31st 
day  of  December  1872.  The  17th  section  of  this  act, 
which  was  in  farce  at  the  time  the  record  in  this  cause 
was  filed  with  the  clerk  of  this  Court,  provides  that**no 
process  shall  issue  upon  any  appeal,  writ  of  error  or 
supersedeas,  allowed  to  or  from  a  final  judgment,  decree 
or  order,  if,  when  the  record  is  delivered  to  the  clerk  of 
the  appellate  court,  there  shall  have  elapsed  five  years 
since  the  date  of  such  final  judgment,  decree  or  order ; 
but  the  appeal,  writ  of  error  or  supersedeas  shall  be  dis- 
missed, whenever  it  appears  that  five  years  have  elapsed 
since  the  said  date,  before  the  record  is  delivered  to  such 
clerk,  or  before  such  bond  is  given,  as  is  required  to  be 
given  before  the  appeal,  writ  of  error  or  supersedeas  takes 
effect."  The  record  of  the  cause  in  this  case  was  not 
filed  within  five  years/rom  the  date  of  the  judgment  from 
which  the  appeal  in  this  cause  was  allowed;  and  under 
and  by  force  of  the  legislation  above  cited  we  feel 
compelled  to  sustain  the  motion  made  by  the  appellant 
to  dismiss  the  cause. 

This  cause  must  therefore  be  dismissed  for  the  reasons 
above  stated,  and  the  appellees,  Spencer  Dayton  and 
Granville  E.  Jarvis,  recover  against  Augustus  B.  Modi- 
sett,  (appellant)  executor  of  the  last  will  and  testament 
of  William  Pickens  deceased,  their  costs  about  this  ap- 
peal in  this  Court  expended,  to  be  levied  out  of  the 
assets  in  the  hands  of  said  executor  unadministered. 

Appeal  Dismissed. 
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•pedal  Teim. 


42    306 

'^  fg  .  Vance  v.  Evans  d  oL 

I  11    342 

I  M  330  ( Absent,  Hayhond,  Judqb). 

Decided  October  26, 1877. 

1877.        1.  A  decree  between  co-defendants  can  only  be  based  upon  the 
pleadings  and  proofs  between  the  complainant  and  defendant 

2.  Where  a  case  is  made  out  between  defendants  by  evidence  aris- 
ing by  pleadings  and  proofs  between  the  complainant  and  de- 
fendants, a  court  of  equity  should  render  a  decree  between 
the  co-defendants. 

3.  A  defendant,  who  by  bis  answer  asks  the  court  to  make  inquiries 
through  its  commissioner,  more  extended  than  the  statements 
in  the  bill  might  justify,  and  upon  such  inquiry  to  decree 
between  him  and  a  co-defendant,  is  thereby  precluded  in  the 
appellate  court  from  assigning  as  error  such  enlarged  extent  of 
inquiry,  or  that  a  decree  between  co-defen<iant8  was  based 
thereon. 

4.  It  is  proper  to  charge  interest  upon  estimated  rents  and  profits, 
where  the  land  is  occupied  by  the  consent  of  the  owner,  or 
where  one  tenant  in  common  holds  and  enjoys  the  whole  land 
by  the  consent  of  his  co-tenant 

5.  As  a  general  rule,  where  it  is  necessary  to  adjudicate  the  rights 
of  an  assignee,  the  assignor  must  be  made  a  party  to  the  cause ; 
but  there  is  this  exception  to  this  general  rule,  that  when  the 
assignment  is  absolute  and  unconditional,  leavingnoec|uitable 
interest  whatever  in  the  assignor,  and  the  extent  and  validity  of 
the  assignment  is  neither  doubted  nor  denied,  and  there  is  no 

-  remaining  liability  in  the  assignor  to  be  affected  by  the  decree. 
it  is  not  necessary  to  make  the  assignor  a  party. 

An  appeal,  by  William  Conway,  one  of  the  defendants 
below,  from  several  decrees  of  the  circuit  court  of  the 
county  of  Monongalia,  rendered  in  a  cause  in  chancery, 
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in  which  Addison  S.  Vance  was  complainant^and  George  specw^Term. 
D.  Evans  and  others  were  defendants.  y^ 

T. 

Hon.  John  A.  Dille,  formerly  Judge  of  said  circuit    Evani«<«t 
court,  rendered  the  decrees  complained  of. 

Green,  President,  furnishes  the  following  statement 
of  the  case : 

The  record  in  this  case  consists  of  more  than  seven 
hundred  and  fifty  pages  of  manuscript.  In  stating  the 
case,  I  shall  set  forth  only  so  much  of  this  voluminous 
record,  as  is  necessary  to  the  full  understanding  of  the 
matters  in  controversy  in  this  Court,  omitting  many 
matters  which  have  been  in  controversy  in  the  court 
below,  but  which  have  been  settled  by  the  decrees  of  the 
court,  and  which  settlement  has  been  acquiesced  in  by 
the  parties,  and  also  other  matters  which  are  still  in 
controversy  before  this  Court,  but  which,  in  the  view 
taken  by  us  of  the  case,  it  is  unnecessary  to  decide.  So 
much  only  of  such  matters  will  be  stated,  as  is  necessary 
to  comprehend  fully,  why  we  regard  such  matters  as 
irrelevant  and  unnecessary  to  be  decided  in  this  case. 

On  April  3,  1862,  Brown  &  Wood  ley  obtained  a  judg- 
ment in  the  circuit  court  of  Monongalia  county  against 
George  D.  Evans  and  another;  and  on  July  29,  1862, 
William  G.  Brown  recovered  a  judgment  in  the  county 
court  of  said  county  against  said  Evans  and  another. 
At  the  September  term  1862,  five  different  judgments 
were  obtained  against  said  Evans,  or  against  him  and 
others,  all  of  which  judgments  were  promptly  docketed. 
The  defendants  in  these  several  judgments,  other  than 
Evans,  were  insolvent,  with  the  exception  of  the  plaintiff 
in  this  cause.  After  the  commencement  of  the  September 
term  1862,  of  the  circuit  court  of  Monongalia  county,  two 
deeds  of  trust,  executed  by  Evans,  were  admitted  to 
record  in  the  clerk's  office  of  the  county  court  of  Monon- 
galia county,  and  one  of  them,  which  conveyed  some 
land  in  Marion  county,  in  the  clerk's  office  of  the  county 
court  of  that  county.     By  one  of  these  deeds  of  trust 
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specufrerm.  Evaos  conveyed  to  Warren  C.  Dorsey,  his  household  and 
^^^^  kitchen  furniture,  and  all  his  personal  estate,  and  certain 
ETaiJ'«<  oL  real  estate  in  Monongalia  county,  in  trust  to  secure 
certain  specified  debts.  By  the  other  deed  of  trust, 
Evans  conveyed  to  Benjamin  M.  Dorsey  certain  bank 
stock  and  certain  real  estate  in  Monongalia  and  Marion 
counties,  in  trust  to  secure  certain  debts,  and  among 
them  a  debt  of  about  $3,000.00  to  William  Conway. 

Among  the  judgments,  rendered  against  Evans  and 
others,  at  the  September  term  1862,  of  the  circuit  court 
of  Monongalia  county,  was  one  in  favor  of  the  Frost- 
burg  bank  against  said  Evans  and  five  others,  including 
Addison  S.  Vance,  the  plaintiff,  for  $1,502.03,  with  in- 
terest on  $1,500.00,  a  part  thereof,  from  April  17,  1861, 
and  costs.  The  foundation  of  this  judgment  was  a  nego- 
tiable note  given  by  one  Scott,  and  endorsed  by  all  the 
other  defendants,  against  whom  said  judgment  was  ren- 
dered, including  said  Addison  S.  Vance,  who  was  the 
last  endorser;  execution  issued  on  said  judgment, 
and  said  Addison  S.  Vance  was  forced  to  pay  it  on  April 
27,  1865.  John  H.  HoflFman,  who  was  substituted  as 
trustee  in  place  of  Warren  C.  Dorsey,  advertised  the 
property  for  sale  under  his  deed  of  trust.  On  January 
9,  1867  Addison  S.  Vance  filed  his  bill  in  this  cause, 
setting  forth  all  the  above  facts,  and  stating  that  all  the 
other  defendants,  except  Evans,  in  all  said  judgments, 
were  insolvent,  claiming  that  he  had  a  right  to  be  sub- 
stituted to  the  lien  of  the  Frostburg  bank  on  the  real 
and  personal  property  of  Evans;  and  that  this  lien  was 
superior  to  that  created  by  the  said  deeds  of  trust,  which 
were  not  recorded  till  after  the  term  commenced  at  which 
said  judgment  was  rendered,  asking  that  Hoifman  be  en- 
joined from  making  said  sale;  that  the  amount  due  on 
said  judgment  debts,  as  well  as  on  the  debts  named  in 
the  deed  of  trust,  be  ascertained ;  that  Evans's  property  be 
made  liable  to  his,  plaintiff^s,  claim,  and  for  general  re- 
lief He  made  parties  defendants  all  the  plaintiffs  and  de- 
fendants in  said  judgments,,  all  the  creditors  named  in 
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tbe^e  deeds  of  trust,  and  the  personal  representatives  of  gp^ilj^^rm. 
such  of  them  as  were  dead,  Basset,  who  had  bought  one  ^^[^ 
of  these  tracts  of  land  of  Evans  since  the  giving  of  the  Evan! «<  at. 
deeds  of  trust,  and  the  trustee,  and  substituted  trustee,  in 
these  deeds  of  trust.  The  injunction  prayed  for  was 
awarded.  In  April  1867  William  Ccmway  answered, 
alleging,  that  when  said  deeds  of  trust  were  executed, 
Evans  was  indebted  to  him  $3,000.00,  or  more,  for  money 
paid  out  for  his  use,  and  further  stating,  that  he  and 
Evans  had  bought  of  one  Willey,  a  tract  of  land 
on  Plum  run,  Marion  county,  for  which  each  of 
them  paid  $1,000.00  as  the  cash  payment,  and  gave 
their  bond  for  the  balance  of  purchase  money, 
$6,000.00 ;  that  he  had  made  permanent  improvements 
on  this  farm  which  cost  him  at  least  $650.00;  that  this 
$5,000.00  bond  had  been  assigned  to  one  Chisler ;  and 
that  he  had  paid  his  executor  on  it  at  diflferent  times 
$4,700.00,  for  which  he  produced  receipts  and  that  he  had 
paid  Chisler  before  his  death,  on  April  6,  1856,  $300.00 
bat  had  lost  his  receipt ;  that  he  had  paid  taxes  on  this 
land  to  the  amount  of  $234.22,  and  that  he  holds  two 
bonds  of  Evans  to  John  Dawson  of  $250.00  each,  given 
for  the  purchase  of  the  Dawson  farm  owned  by  Evans. 
He  produces  these  bonds,  but  their  is  no  assignment  of 
them  to  him.  And  he  asks  that  the  court  will  adjust 
and  adjudicate  the  difficulties  arising  in  this  cause  be- 
tween him  and  the  plaintiff  and  other  contestants,  and  if 
deemed  necessary  he  be  permitted  to  file  a  cross-bill. 
He  afterwards  filed  a  supplemental  answer,  claiming  a 
further  payment  of  $150.00  on  April  6,  1855,  on  the 
bond  of  Evans  &  Conway  to  Willey  of  $5,000.00, 
which  he  states  he  omitted  by  mistake  in  his  answer. 
Conway  took  a  number  of  depositions  intended  to  sustain 
these  allegations  in  his  answers.  And  on  May  8,  1867, 
replications  having  been  filed  to  all  the  answers,  and 
the  cause  being  matured  for  hearing,  the  court  decreed 
that  the  cause  be  referred  to  a  commissioner  to  ascertain 
aad  report  the  debts  due  under  the  deed  of  trust ;  the 
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specua'renn.  judgments  against  Evans,  and  their   priorities,  the  real 
^^^       and  personal  estate  of  Evans,   and  the  annual  value  of 
Eranlet  aL    the  real  estate,  the  balance  due  to  Chisler's  ex'or  on  the 
obligation  of  Evans  &  Conway  to  Willey  for  purchase 
of  the  Plum  run  farm,  and  what  portion  oi  the  purchase 
money   of  said  farm  had   been  paid  by   each   of  these 
parties ;  and  to  settle  the  accounts  of  Evans  &  Conway, 
and  ascertain  what,  if  anything,  is  due  to  Conway,  and 
also  what  amount  of  improvements  Conway  has  put  on 
the  Plum  run  fiirm  and  what  taxes  he  has  paid  on    it, 
and  what  is  the   value  of  the  rents  and  profits  of  this 
farm    since  it  was    bought  by    Evans  &  Conway,  and 
who  has  received  them.     At  the  March  term  1870  Chis- 
ler's  ex'or,  who  has  been  by  order  of  the  court  made  a 
defendant,  filed  his  answer  in  which  he  states,  that  this 
bond    of  Evans   &    Conway  for   $5,i)00.00  to    Willey, 
given  for  the  balance  due  on  the  purchase  of  the  Plum 
run  farm,  was  assigned  by  Willey  to  George  S.  Bacon  on 
September  2,  1855,  and  on  December  25,  1855  George 
S.   Bacon    assigned  this  bond  to  his  testator   John    S. 
Chisler,  "  reserving  all  interest  that  may  have  accrued 
prior  to  the  first  day  of  April  1855,"  that  the  balance 
due  him,  the  executor  of  Chisler,  on  this  bond  was  on 
August  31,  1865  |pl,068.00;  and  that  it  is  secured  by  a 
vendor's  lien  on  the  Plum  run    farm.      The   commis- 
sioner, William  P.  Wiiley,  under  said  order,  made  May 
1867,  made  his  report  October  1, 1869.     This  report  was 
in  many  respects  imperfect,  and  did  not  lie  in  the  office 
of  the  commissioner  the  time    required    by  law.       He 
does  not  report  accurately  the  amount  of  the  debts,  se- 
cured  by  the  deeds  of  trust,  executed   by   Evans,  but 
states  about  the  amount  of  the  principal  of  some  ol  these 
debts,  without  stating  from  what  time  they  bear  interest ; 
and  other  of  these  debts  he  excludes,  because  of  want  of 
proof  of  the  amount  due  on  them,  though  he  says   they 
are  probably  unpaid.     He  reports  but  two  judgments, 
though  the  bill  and  exhibits  show  their  were  many  other 
judgments  against  him;  the  real  estate  owned  by  Evans 
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and  the  rental  value  thereof  is  very  imperfectly  reported,  gpedlS^enn. 
some  tracts  owned  by  Evans,  as  shown  in  the  cause,  being       ^^i^ 
omitted,  and  others  not  owned  by  him  being  included;    Erml'tiaL 
and  reports  no  personal  estate  as  owned  by  Evans,  which 
had  not  been  disposed  of,  though  he  apparently  did  own 
other  personal  estate.     With  reference  to   the  subject 
matter  in  controversy  now  beiore  this  Court,  he  reports 
as  follows: 

Evans  <k  Conway  Accounts, 

"  5th.  That  the  masters  also  settle  the  accounts  of  the 
said  George  D.  Evans  and  William  Conway,  and  ascer- 
tain what  sum,  if  any,  is  still  due  from  the  former  to  the 
latter." 

In  response  to  the  above  clause  of  the  order  the  com- 
missioner reports,  that  while  there  is  no  adequate  proof 
of  a  partnership^  or  the  exact  terms  upon  which  the  said 
Evans  &  Conway  were  doing  business  together  from 
the  year  1854  to  the  fall  of  1862,  it  is  nevertheless  well 
established  by  the  testimony,  that  during  the  period 
aforesaid  the  said  Evans  &  Conway  were  engaged 
jointly  in  buying  and  selling  stock,  which  stock  was 
kept  and  grazed  to  some  extent  on  the  several  farms 
mentioned  in  these  proceedings,  and  the  said  parties 
shared  the  profits  according  to  some  arrangements  had 
between  themselves,  the  terms  of  which  do  not  appear 
by  any  written  contract  or  the  testimony  in  the  case. 

It  is  also  adduced,  that  during  a  part  of  this  time  other 
persons  were  associated  with  them,  or  with  the  said 
Evans,  and  sharing  the  profits  of  the  business.  The 
annual  gross  profits  of  the  business  as  between  the  said 
Evans  &  Conway  for  several  years  are  given  in  the 
testimony  of  defendant  Conway,  but  subject  to  certain 
losses  and  other  contingencies,  and  so  affected  by  other 
testimony,  as  to  jm'clude  any  intelligent  settlement  of 
accounts  between  them.  Under  the  circumstances  the 
commissioner  can  only  say,  that  in  consequence  of  the  in- 
sufficient data  furnished  by  the  evidence,  the  absence  of 
of  any  contract   of  partnership,   or    other    instrument. 
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spedirxerm.  ^^  evidence  showing  the  terms  of  the  business,  the  in- 
^^^^  accuracy  of  the  evidence  as  to  the  amounts  of  the  pro- 
ETanl'ei  at,  ^ts  of  said  busiucss  already  shared  by  each,  and  of  the 
amount  of  capital  furnished  by  each,  and  how  the  profits 
of  the  several  farms,  used  by  them  in  their  business,  were 
shared  by  each,  it  is  entirely  impracticable  to  attempt  to 
settle  the  accounts  of  said  Evans  &  Conway,  considered 
as  partners,  during  the  period  running  from  1854  to 
1862  inclusive. 

The  commissioner  can  only  report,  that  during  the 
period  aforesaid  the  said  Evans  &  Conway  were  buy- 
ing and  selling  stock  together  under  an  arrangement, 
the  terms  of  which  are  not  ascertained ;  that  the  evidence 
seems  to  sustain  the  conclusion  that  the  said  Evans  had 
furnished  most,  if  not  all,  the  capital  for  the  business, 
and  the  said  Conway  performed  most  of  the  labor ;  that 
they  were  using  the  several  farms  held  by  them  lor  their 
common  business  in  grazing  what  stock  they  had  on 
hand,  and  raising  what  grain  they  needed ;  that  the 
two  Furbce,  and  the  Dawson  farms  were  held  by  Evai:8 
exclusively,  the  Plum  run  farm  by  Evans  &  Conway 
equally,  and  the  old  Rawley  Evans  farm  was  held  by 
Conway,  with  the  exception  of  a  share  of  one-ninth, 
which  was  held  by  Evans;  that  Conway  principally 
superintended  and  farmed  these  several  tracts,  as  far  as 
there  was  any  farming  done,  made  repairs  and  perma- 
nent improvements  on  all  of  them,  amounting  in  value 
to  $2,000.00  or  $3,000.00. 

The  above  is  as  full  a  statement  of  the  transactions 
between  the  said  Evans  &  Conway  during  the  period 
from  1854  to  1862,  as  the  commissioner  is  able  to  make 
from  the  data  furnished  him.  The  partnership  or  busi- 
ness arrangement  between  the  parties,  under  which  they 
had  been  doing  business  from  the  year  1854,  ceased  about 
the  time  of  the  execution  of  the  deeds  of  trust  by  the 
said  Evans  to  Benj.  M.  and  Warien  C.  Dorsey,  in  August 
1862  and  from  that  time  only  the  commissioner  reports 
the  following  accounts  between  the  said  parties.*'     Then 
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follows  the  account  in  which  he  makes  the  charges  of  speciLfTerm. 
Evans  against  Conway,  since  August  1862,  $3,278.87,  a  ^^^^^ 
large  portion  of  which  is  for  rents  of  lands  upon  which  Evans '«<  ai. 
no  interest  is  allowed ;  the  charges  of  Conway  against 
Evans  since  August  1862,  including  charges  for  taxes 
paid,  and  improvements  of  land,  amounted  to  $2,033.87, 
exclusive  of  interest,  the  diflFerence  in  favor  of  Ev- 
ans in  the  principal  of  these  accounts  since  August 
1862,  being  $1,245.00.  And  cliarging  Evans  with  the 
$3,000.00  named  in  the  deed  of  trust,  and  interest 
thereon  to  June  1,  1869,  making  $4,215.00,  leaving  a 
a  balance  in  favor  of  Conway  on  June  1,  18jS9,  of 
$2,970.00.  This  statement  did  not  include  payments 
made  by  Conway  since  August  1862  on  the  Plum  run 
farm,  owned  by  Conway  &  Evans,  nor  the  taxes  he  had 
paid  on  said  land,  nor  his  improvements  upon  said  land; 
nor  does  it  include  the  rents  of  said  land  since  August 
1862,  received  by  Conway.  There  follows  however  a 
statement  of  these  matters,  but  it  only  shows  the  aggre- 
gate of  the  payments  made  by  each  party  since  1854,  not 
distinguishing  clearly  those  made  before  and  since  August 
1862.  According  to  this  statement,  the  aggregate 
amount  of  payments,  made  by  Conway  with  interest  to 
June  1,  1869,  was  $6,999.56,  of  which  it  appears  that 
including  interest  $888.33  only  had  been  paid  prior  to 
August  lvS62.  The  payments  made  by  Evans  all  prior 
to  that  date  with  like  interest,  amounted  to  $4,277.33. 
This  did  not  include  $960.00  in  cash,  claimed  to  have 
been  paid  by  him  January  6,  1854.  Including  this  pay- 
ment, with  interest  thereon  to  June  1,  1869,  his  entire 
payments  would  have  been  $6,135.33.  Taxes  paid  by  Con- 
way on  this  land  since  August  1862,  amounted  to  $385. 15; 
and  his  improvements  on  the  same  almost,  if  not  quite  all  of 
them,  since  August  1862,  amounted  to  $651.00.  The 
rents  of  this  land  since  August  1862,  charged  to  Conway, 
are  estimated  at  $350.00  a  year ;  before  that  time,  it  is 
reported,  they  purchased  this  farm  jointly.  The  total 
value  of  these  rents  with  interest  since  August  1862  are 
estimated  at  $2,789.60. 
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specila^enn.  Exceptions  were  filed  to  this  rep<.rt  by  all  par- 
"^^  ties;  and  on  November  12,  1869,  the  court  set  it 
Eyanle*  aL  aside,  and  re-committed  the  cause  to  a  commis- 
sioner to  ascertain  and  report  on  the  various  subjects 
named  in  the  decree  of  May  term,  1867,  and  in  addition 
thereto  to  ascertain  and  report  the  amount  and  character 
of  the  original  obligations  executed  by  the  defendants, 
George  D.  Evans  and  William  L.  Conway  to  William  J. 
Willey,  assigned  by  said  W^illey  to  John  8.  Chisler,  de- 
ceased ;  what  sums  of  money  have  been  paid  on  same  by 
said  Evans  &  Conway,  or  either  of  them,  either  to  said 
Willey  before  said  assignment  to  said  John  S.  Chisler, 
before  his  decease,  or  to  John  J.  Chisler,  as  executor  of 
said  John  S.  Chisler,  since  the  decease  of  said  John  S. 
Chisler ;  and  also  to  ascertain  what  portion  of  the  down 
payment  of  $2,000.00  on  the  five  hundred  acres  of  land, 
in  the  bill  and  proceedings  mentioned,  was  paid  by  said 
Evans  &  Conway  respectively,  and  when  and  to  whom  paid; 
and  that  said  master  ascertain  what  amount,  if  any,  is 
due  from  said  defendant  George  D.  Evans,  to  said  de- 
fendant William  L.  Conway  on  all  accounts  whatsoever  ; 
and  that  said  master  also  ascertain  and  report  what 
'  amount  of  funds,  arising  from  the  proceeds  of  the  sale  of 

the  lands  in  said  cause,  has  come  into  the  hands  of  the 
receiver  of  this  court ;  what  amount  of  same  has  been 
disbursed  by  said  receiver  and  in  what  account;  and  what 
funds  still  remain  in  the  hands  of  said  receiver,  and  what 
amount  is  still  due  on  the  judgment  and  claims  against 
said  defendant  George  D.  Evans;  together  with  anything 
else  deemed  pertinent  by  said  master,  or  specially  re- 
quired by  any  of  the  parties  thereto. 

On  January  27,  1870,  commissioner  Moreland  made 
his  report  under  this  order.  Such  portions  of  this,  as  are 
necessary  to  understand  the  subjects  of  controversy  in 
this  cause  now  before  this  Court,  are  given  below  with 
the  exceptions  to  such  portions  of  the  report : 

"The  commissioner  reports  that  from  the  evidence  in 
the  cause,  the  provision  in  the  said  deed  of  trust  to  Ben- 
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jamin  M.  Dorsey,  purporting  to  secare  to  William  Con-  specdU'Twm. 
way  *  the  sum  of  about  jf 3,000.00/  was  only  made  and       ^^^ 
intended  to  secure  to  said  Conway  so  much  of  the  un-    EvmetaL 
paid  purchase  money  on  the  Plum  run  farm,  as  the  said 
Conway  might  have  to  pay  for  said  Evans,  and  that  in 
fact  the  said  Evans  did  not  then  owe  the  said  Conway  any 
debt,  and  the  commissioner  therefore  disallows  said  claim 
under  this  head  any  further  than  to  allow  said  Conway  a 
lien  for  $451.45,  the  amount  the  commissioner  finds  said 
Conway  has  overpaid  on  said  Plum  run  farm,  as  shown 
under  another  head  of  this  report." 

Exceptions  were  endorsed  on  the  foregoing  report  by 
the  defendant  William  Conway  as  follows : 

first  Exception  by  Conway, 

The  defendant  William  Conway  excepts  to  so  much  of 
the  foregoing  report  of  commissioner  Moreland  as  de- 
cides or  determines,  that  the  said  George  D.  Evans,  at 
the  date  of  the  deed  of  trust  from  said  Evans  to  Benjamin 
M.  Dorsey,  as  trustee,  was  not  indebted  to  the  said  Conway 
in  the  sum  of  about  $3,0(X).00,  or  any  part  thereof;  and 
that  the  said  deed  of  trust  to  Benjamin  M.  Dorsey,  as 
trustee,  in  the  bill,  proceedings,  and  said  report  men- 
tioned, purporting  to  secure  said  Conway  "  the  sum  of 
about  $3,000.00,"  was  only  made  and  intended  to  secure 
to  said  Conway  so  much  of  the  unpaid  purchase  money 
on  the  Plum  run  farm,  as  said  Conway  might  have  to  pay 
for  said  Evans,  &c.  The  said  commissioner  erred  in  his 
decision  in  this  respect,  and  in  not  reporting  for  said 
Conway,  and  in  his  favor  his  said  $3,000.00  debt,  in  said 
deed  of  trust  mentioned,  with  interest.  (See  said  deed 
of  trust  and  evidence  of  said  Conway,  who  was  examined 
as  a  witness.)  The  said  $3,000.00  debt  is  not  impeached 
or  in  anywise  impugned  or  drawn  in  question  or  put  in 
issue  by  the  bill  or  pleadings  in  the  cause,  but  on  the 
contrary  thereof  the  bill  admits  said  debt,  and  that  it  was 
not  necessary  for  said  Evans  to  make  said  deed  of  trust  to 
secure  said  Conway  in  any  of  said  purchase  money  for  said 
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speciifterm.  Pli"^  ri^  farm,  which  he  might  have  had  to  pay  after 
vaoce  ^^  dato,  becaiiso  by  tho  laws  he  would  have  had  a  lien 
ETanlrf  a/,  upoii  Evaiis's  moiety  of  the  hind  for  any  amount  of  pur- 
chase money  which  he  had  paid  or  might  pay  over  and 
above  his  proper  share  or  proportion  thereof,  and  a  lien 
paramount  and  superior  to  any  deed  of  trust  lien  Evans 
could  have  made.  This  is  an  afterthought  of  Evans 
and  his  confederates,  lazier  &  Co.,  to  cheat  and  wrong 
said  Conway.  A.  F.  Raymond, 

Counsel  for  Wm,  Conway" 

The  commissioner  further  reported  that  of  the  cash  pay- 
ment of  $2,000.00  made  or;  the  purchase  money  of  the 
Plum  run  farm  of  Willey  in  1854,  Evans  paid  $1,960.00 
and  Conway  only  $40.00;  he  also  omits  credits  of 
moneys  paid  to  Chisler's  ex'r  amounting  to  $700.00, 
the  admission  of  them  being  made  in  the  answer  of 
Chisler*s  ex'r  after  the  report  was  made.  William  Con- 
way's counsel  excepts  to  this  omission  ;  excepts  to  Con- 
way's being  credited  with  only  $40.00  of  this  cash  pay- 
ment instead  of  $1,000.00,  which  he  claims  to  have  paid 
of  this  cash  payment.  The  commissioner  ascertains  the 
state  of  all  accounts  between  Evans  &  Conway  as 
follows :  He  charges  Evans  with  the  balance  due  by 
Evans  to  Conway  on  payments  made  by  them  on  the 
"  Plum  run  farm,"  it  being  the  amount  over  one-half 
of  all  paid  up  to  that  time  which  Conway  had  paid  with 
interest  to  January  20,  1870,  $451.45.  He  then  charges 
him  with  certain  items  of  account,  amounting  with  in- 
terest to  same  date  to  $4,775.89 ;  he  makes  no  distinction 
in  this  statement  between  items  before  or  since  August 
1862.  If  separated,  it  will  be  found  that  the  items  be- 
fore 1862  with  interest  amounted  to  $815.50;  the  items 
since  1862  with  like  interest  amount  to  $2,185.31 ;  and  the 
items  charged  in  1862  were  Conway's  interest  in  seventy 
or  eighty  head  of  cattle  $1,200.00,  interest  on  same  to 
January  20, 1870,  $504.00;  and  Conway's  interest  in  four 
steers  bought  by  Wilderman,  $50.00,  and  interest  on  same 
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to  January  20,  1870,  $21.00;  in  all  $1,775.00.  The  com-  specifterm. 
missioner  then  charges  George  D.  Evans  with  one-half  of  ^^^^ 
tlie  taxes  paid  by  Conway  on  the  Plum  run  farm,  all  since  Evaiil'«<  ai. 
1862;  this  charge  with  like  interest  amounts  to  $197.00. 
The  commissioners  then  charge  Evans  with  one-half  of 
the  improvements  made  by  Conway  on  this  farm,  no  in- 
terest is  allowed  thereon,  and  the  report  does  not  show 
which  of  these  charj^es  for  improvements  were  since, and 
which  before  J  862.  This  charge  amounts  to  $325.00. 
The  commissioner  then  charges  Evans  with  Conway's 
share  of  profits  of  partnership  and  interest.  The  fol- 
lowing is  a  copy  ol  this  portion  of  the  commissioner's 
re|)ort,  and  also  his  recapitulation  of  the  foregoing  items: 
*'The  commissioner  also  charges  George  D.  Evans 
with  Conway's  share  of  profits  of  partnership  according 
to  the  following  estimate,  most  of  which  profits,  accord- 
ing to  the  evidence,  "  Evans  got  up  :" 

Amount  cleared  on  cattle  in  la'U $1,285  00 

Interest  from  January  20,  1855,  to  January  20,  1870 1,960  50 

Amount  cleared  on  cattle  in  1855 4,400  00 

Interest  frum  ,  185<>.  to  January  20,  1870 8,()9r)  00 

Amount  cleared  on  cattle  and  hoj:js,  1856 4,300  00 

Interest  from  January  20,  1857,  to  January  20,  1870. 3,1)54  00 

Amount  cleared  on  cattle  in  1857 1,450  00 

Interest  from  January  20,  1S58,  to  January  20,  1870 1,044  00 

Amount  cleared  on  cattle  in  1861 400  00 

Interest  from  January  20,  1862,  to  January  20,  1870 192  00 

Total  $22,9?7  50 

The  evidence  in  the  cause  says  that  Evans  got  most  of 
these  sums,  and  the  commissioner  reports  th<^  amount 
that  said  Evans  so  got  at  75  per  centum,  leaving  25  per 
centum  still  due  Conway,  $5,74f).87. 

Recapitulation  of  Charges  against  Evans, 

1.  Amount  overj»ai«l  by  ('«mway  on  Plnm  run  fann 5  451  45 

2.  Itfin*^  r.f  nccount  against  Evans  4,775  89 

3.  Hrtlf  of  t:ixr*s  paid  by  Conway  on  Plum  run  farm 197  00 

4.  Iljiif  of  iniprovementaby  ('onway  on  Plum  run  farn*,.      325  50 
•'>.  C-nwuv'sslrarf  of  profitBof  j-artuf^i-shij) '\746  87 

^VJiol..  n:n  >unt  charged  against  Evans $11,496  71*' 

4^ 
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The  commissioner  then  proceeds  with  Evans's  account 
"against  Conway,  and  charges  Conway  with  one-half  ot* 
the  rents  of  the  upper  Purbee  farm  at  $150.()0  per  annum ; 
the  lower  Furbee  farm  at  J75.00  per  annum;  the  Dawson 
farm  at  $175.00 |)er  annum;  and  the  Rawley  Evans  farm 
at  $150.00  per  annum;  (all  of  them  farms  oi  Evans)  from 
March  1,  1855,  to  September  1,  1862,  with  interest  on 
same  to  January  20,  1870.  This  charge  amounts  to 
$3,900.95.  He  then  charges  Conway  with  one-half  of 
the  annual  rents -on  the  Plum  run  farm  from  September 
1,  1862,  to  September  1,  1869,  with  interest  on  these 
items  to  January  20,  1870.  This  charge  amounts  to 
$1,784.20;  he  also  charges  Wm.  Conway  with  the  whole 
rent  of  the  lower  Furbee  farm  from  September  i,  1862^ 
to  September  1,  1868,  amounting  to  $739.80,  and  with 
one-ninth  of  the  annual  rents  of  the  Rawley  Evans  farm, 
from  September  1, 1862,  to  September  1,  1868,  with  like 
interest,  Evans  owning  one-ninth  of  this  farm.  This 
charge  amounts  to  $147.96.  He  charges  Conway  with 
the  whole  of  the  annual  rents  ot  the  upper  Furbee  farm 
from  September  1,  1862,  to  September  1,  1868,  with  like 
interest,  amounting  to  $1,479.60;  and  with  the  whole  of 
the  rents  of  the  Dawson  farm  from  September  1,  1862,  to 
January  1, 1866,  with  like  interest  amounting  to  $876.66 ; 
and  also  with  one-half  of  certain  items  of  partnership 
account,  such  items  bearing  date  from  1855  to  1860;  this 
charge  amounts  to  $2,621.50.  He  also  charges  Conway 
with  certain  items  of  account  in  1862.  The  following 
is  a  copy  of  these  items,  and  also  of  the  recapitulation  of 
the  accounts  of  Evans  &  Conway,  made  by  the  com- 
missioner : 

In  1802.-  .38  head  of  cattle  sent  from  New  Creek $  760  00 

Int.  from  Jan.  20,  1863,  to  Jan.  20,  1870 :U9  20 

In  1862.— 2:^0  head  of  sheep,  at  $2.20  per  head 50(5  00 

Int.  from  Jan.  20,  1863,  to  Jan.  20,  1870 212  52 

In  1862.— Balance  on  colt  sold  by  Conway's  son  Henry...  46  25 

Int.  from  Jan.  20,  1863,  to  Jan.  20,  1870 19  40 

In  1862,— Biilance  on  colt  sold  by  Conway 25  00 

Int.  from  Jan.  20,  1863,  to  Jan.  20,  1870 10  50 

Total $^898  87 
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Recapitulation  of  Charges  Against  Conway,  1877. 


Evans  el  al. 


1.  Half  rent  of  upper  Fnrbee,  lower  Furbce,  Dawson  Vsnc«~ 

and  Rawley  Evans  farms,  from  1854  to  1862 $  3,900  95 

2.  Half  rent  of  Plum  run  farm  since  1862 1,784  20 

3.  Rent  of  lower  Furbee  farm  since  1862 739  80 

4.  One-ninth  of  rent  of  Rawley  Evans  farm  since  1862..  147  69 

5.  Rent  of  upper  Furbee  farm  since  1862 1,479  60 

6.  Rent  of  Dawson  farm  since  1862 876  66 

7.  Half  of  Jarrett  judgment,  and  loss  on  cattle,  «&c 2,621  50 

8.  Amount  of  account  since  partnership 1,898  87 

Whole  amt.  of  Evans's  charges  against  Conway $13,449  27 

Grand  Recapitulation, 

Whole  amount  charged  against  Conway $13,449  27 

Whole  amount  charged  against  Evans 11,496  71 

Balance  in  favor  of  Evans  as  against  Conway $  1,952  56 

To  this  report  William  Conway,  by  his  counsel,  filed 
these  further  exceptions : 

"The  said  commissioner,  under  the  fifth  heading  of  his 
said  report,"  says,  he  "  charges  George  D.  Evans  with  the 
balance  due  from  Evans  to  Conway  on  the  payments 
made  by  them  on  the  Plum  run  farm,  according  to  the 
following  basis  and  calculation."  This  part  of  the  said 
commissioner's  report  is  excepted  to,  as  being  erroneous 
and  unjust  in  the  following  particulars,  which  are  here- 
inafter specified,  to-wit : 

1st.  Under  the  head  of  "  Paid  by  George  D.  Evans," ' 
said  commissioner  allows  and  credits  said  Evans  with 
$1,960.00  of  down  payment  of  purchase  money,  which 
should  only  have  been  $1,000.00,  as  Conway  paid  Wil- 
ley  $960.00  and  $40.00  of  said  down  payment.  (See 
evidence  of  said  Conway.)  This  $1,960.00  credit  is 
allowed  Evans,  as  of  February  24,  1854,  as  being  paid 
to  William  J.  Willey,  and  interest  is  also  allowed  said 
Evans  on  the  whole  $1,960.00,  when  it  should  only  have 
been  interest  on  $1,000.00. 

2d.  Under  the  head  of  "  Paid  by  William  Conway," 
the  said  commissioner  fails  to  allow  or  credit  said  Con- 
way with  $1,000.00,  the  half  of  said  down  payment  paid 
to  said  Willey.      He  only  allows  said   Conway   with 
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spccilfxerm.  ?40.00  thereof  as  being  paid  January  6,  1854,  with  in- 
\a^e  terest  from  that  date,  when  he  should  have  also  allowed 
Evmet  ai.  ^^^  Credited  Conway  with  $960.00  more  of  said  down  pay- 
ment, with  interest  from  24th  of  February  1854.  Undei 
the  same  head,  said  commissioner  ascertains  the  amount 
paid  })y  said  Conway  to  be  (of  purchase  money)  $7,145.00. 
Til  is  amount  is  erroneous ;  it  should  have  been  more.  The 
$960.00  aforesaid,  with  its  interest  from  the  time  aforesaid, 
should  have  been  allowed  to  said  Conway  in  addition, 
and  also  $400.00,  $100.0vl  md  8200.00  credited  on  said 
purchase  money  obligation,  and  admitted  by  said  Chis- 
ler,  of  which  no  account  is  taken  by  him  in  his  said 
report-  The  commissioner  also  ascertains  the  balance 
due  from  Evans  to  Conway,  under  this  head,  to  be 
$451.45.  This  is  erroneous,  for  the  reason  that  Conway 
is  not  allowed  for  the  payments  aforesaid,  with  interest. 
3d.  Under  the  head  of  "  The  commissioner  charges 
Geo.  D.  Evans  with  the  following  items  of  account,"  the 
commissioner  erroneously  failed  to  charge  Evans  with 
the  two  Dawson  purc^  asc  money  notes,  and  failed  to 
charge  said  Evans  with  the  price  and  value  of  building 
by  Conway  of  dwelling-house  and  other  out-buildings, 
erected  by  Conway  on  the  upper  Furbee  farm  as  it  is 
called,  being  the  Furbee  tract  that  contains  two  hundred 
acres,  or  upwards.  (See  evidence  of  Conway  and  S.  T. 
Gooch  and  others  on  this  subject.)  Yet  the  commis- 
sioner charges  Conway  under  another  head  erroneously 
with  the  annual  rent  of  said  farm,  or  rather  the  one-half 
of  annual  rent  of  the  same,  up  to  September  1862,  and 
forthe  whole  of  the  rent  of  the  same  subsequently  and  up 
to  September  1868.  The  commissioner  under  this  head 
also  erroneously  charges  said  Evans  with  but  one-half  of 
receipt  marked  A.  E.  as  of  1867.  He  should,  instead  of 
charging  said  Evans  with  one-half  of  said  receipt  (which 
is  $1,750.00),  have  charged  Evans  with  $3,500.00,  the 
whole  amount  of  said  receipt.  (See  receipt  and  Con- 
way*s  evidence  on  that  subject.) 

4th.  Under    the  head  of,  "The    commissioner    also 
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charges  Geo.  D.  Evans  with  Conway's  share  of  profits  of  gp^^jf  Trm. 
partnership,  &c.,  which,    according    to    the    evidence^       ^^^^ 
Evans  got/'  commissioner  ascertains  the  amount  to  be    ETans'e^ai. 
$22,987.50.     The  commisdoner  then,    in  contradiction 
of  this,  and  erroneously,  only  charges  said  Evans  with 
26  per  centum  of  this  amount,  or  in  other  words  one- 
fourth  thereof,  which  h  $5,746.87,  when  it  should  have 
been  largely  over  that  amount,  according  to  the  evidence 
of  Conway  and  others  on  this  subject ;  and  the  report 
fails    to  ascertain   the  profits  further   back  than    1855. 
Evans,  instead  of  being  charged  with  the  one-fourth  of 
said    $22,987.50    received    by    him,  should  have    been 
charged  with    the    one-half    thereof,    that    is    to    say, 
111,493.75. 

5th.  Under  the  head  of  "  Recapitulation  of  charges 
against  Evans,"  the  commissioner  makes  the  whole 
charges  against  Evans  aggregate  only  $11,496,71.  This  is 
erroneous,  and  insufficient  by  several  thousand  dollars, 
because  the  1st,  2d  and  3d  items  thereof  are  insufficient, 
and  less  than  they  should  be  for  tiio  reasons  above  stated. 
6th.  Under  the  head  of  "The  commissioner  charges 
William  Conway  with  one-half  ihe  rents  of  upper  Furbee 
farm  at  $150.00  per  annum,  the  lower  Furbee  farm  at 
$75.00  per  annum,  the  Dawson  farm  at  $175.00  per 
annum,  and  the  Rawley  Evans  farm  at  $150.00  per  an- 

I  num    from   March    1,    1855,   to   September   1,   1862," 

the  commissioner  erroneously  charges  said  Conway 
with  $550.00  per  annum  for  rent  of  these  farms  from 
March  1,  1855  to  vSeptember  1,  1862,  and  wn'th  interest 

I  on  each  year's  rent  from  the  end  of  the  year  up  to  said 

1st  of  September  1870;  or  rather  he  charges  Conway  with 
one-half  of  said  annual  rents,  v/ith  interest  as  aforesaid, 
from  and  to  the  date  aforesaid,  and  erroneously  charges 
Conway  therefor  with  the  sum  of  $3,900.95.  This 
charge  against  Conway  is  erroneous,  and  not  warranted 
by  the  evidence,  or  the  laws,  because  it  is  prior 
altogether  to  the  date  ot  said  deed  of  trust  to  said  Benja- 
min M.  Dorsey,  in  which  Evans  acknowledged  his  indebt- 
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speciif Term,  cdncss  to  CoDway  of  about  $3,000.00 ;  because  also,  by 
^^^       the   arrangetueDt   and   contract   of  partnership  of  said 
Ernnl'etaL    Evans  &  Conway,  the  use  of  these  farms  was  to  be  fur- 
nished by  Evans  to  the  partnership,  and  Conway  was  to 
do  the  business  of  the  partnership,  such  as  buying  the  cat- 
tle, superintending,  &c.,  and  the  profits,  without  reference 
to  the  use  of  the  farms,  were  to  be  equally  divided.     If 
Conwayjis  charged  with  one-half  of  the  rents  of  these  farms, 
he  should  be  credited  with  the  time  and  labor  devoted  to 
the  partnership,  which   is  nowhere  done   in  said  report. 
Conway  seems  to  have  devoted  nearly  his  whole  time  to  the 
business  of  the  partnership,  and  Evans  but  little  of  his 
time;  and  this  seemed  to  be  on  account  of  Evans  furnishing 
these  farms,  &c.,  as  an  offset  to  Conway's  time,  labor, 
attention,  &c.     (See  Conway's  evidence  on  this  subject, 
and  other  evidence  filed  with  this  report).     This  aggre- 
gate  of  $3,900.95   is    also  erroneous,   because    a   large 
amount  of  it  is  made  up  of  interest  charged  from  the 
end  of  each  year.     If  any  part  of  these  rent  charges  are 
correct  in  any  view,  no  interest  ought  or  could  be  charged 
until  after  1st  of  September  1862,  the  date  of  deed  of 
trust,  and  the  time  when  Evans  &  Conway  ceased  to  do 
business  as  partners.     This  account  for  rent,  if  it  should 
be  charged  in  any  form  against  Conway,  is  only  a  run- 
ning account  of  partnership,  and  should  not  draw  in- 
terest as  charged.  The  charge  for  the  annual  rent  of  each  of 
these  farms  is  exorbitant,  and  greatly  more  than  authorized 
by  the  evidence  on  that  subject.     (See  on  this  subject 
evidence    of   James    Amos,   Marcus   Millan,    Stephen 
S.  Gooch,  Charles  Burgoyne,  John  Prichard,  Thornton 
Billingsley,  Andrew  Ice,  Thomas  P.  Boggess,  Becket 
Wilson,  Philip  S.  Basnett  and  others.     Besides  this,  Con- 
way, in  right  of  his  wife,  during  the  greater  part  of 
said  time  was  the  owner  of  one-ninth  of  said  Rawley 
Evans  farm,  and  for  this  no  allowance  is  made  to  Con- 
way. 

7th.   Under  the  head  of   '*  The  commissioner  charges 
William  Conway  with  one-half  of  the  annual  rents  of 
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the  Plum  run  farm,  from  September  1,  1862  to  Septem-  gpeci^"'erm. 
ber  1,  1869/^  the  commissiouer  erroneously  charges  Con-       ^^ 
way   with    $1,784.20.      The   commissioner  erroneously    Eyansetai. 
ascertains  this  sum  by  charging  the  annual  rent  of  said 
farm  at  $400.00,  and  charging  interest  from  the  end  of 
each  year.     This  is  wrong,  because  the   annual   rent  of 
said  farm  was  not  worth   $400.00   by   a  large   amount. 
(See  the  evidence  of  the  witnesses  cited  above  on  this 
subject) ;    and  it  is  wrong  to  charge  interest  from  the 
end  of  each  year,  as  charged  by  said  commissioner.    This 
rent  and  interest  as  aforesaid  is  charged  up  to  January 
20, 1870. 

8th.  Under  the  head  of  "  The  commissioner  charges 
Wm.  Conway  with  the  whole  of  the  rent  of  the  lower 
Furbee  farm  from  September  1,  1862  to  September  1, 
1868,"  the  commissioner  charges  said  Conway  with 
$737.80.  This  charge  is  exorbitant  and  erroneous, 
because  the  rent  charged  is  too  much,  as  per  the 
evidence  of  the  witnesses  above  referred  to  on  the 
subject  of  rents,  and  because  the  evidence  of  Con- 
way Ac,  shows  that  during  part  of  the  time  Evans 
used  it,  and  because  this  farm  was  sold  by  com- 
missioners Fleming  and  Sturgiss  under  decree  in  this 
cause  in  June,  1868  to  James  Evans,  who  then  took 
possession  and  held  it  till  it  was  sold  again  by  said  com- 
missioners, when  Craven  Smith  purchased  it.  Said 
commissioner  also  erroneously  charges  Conway  with  in- 
terest from  the  end  of  each  year. 

9th.  Under  the  head  of  *^  The  commissioner  charges 
William  Conway  with  one-ninth  of  the  annual  rents  of 
the  Rawley  Evans  farm  from  September  1,  1862  to 
1868,^'  the  commissioner  erroneously  estimates  the  annual 
value  of  said  last  named  farm  at  $180.00  (see  evidence 
of  witnesses  before  cited  on  rents),  and  charges  Conway 
with  one-ninth  of  the  rent  at  the  rat«  aforesaid,  with 
interest  from  the  cud  of  each  year.  The  annual  value 
of  said  farm  was  uQt  so  much  as  $180.00  per  year ;  and  it 
is  wrong  to  charge  Conway  with  interest  from  the  end 
of  each  year. 
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speciirrerm.  ^Oth.  Under  the  head  of  "  The  commissioner  charges 
^i^^Q  William  Conway  with  the  whole  of  the  annual  rent  of 
EYBil'etaL  ^^e  Upper  Furbee  farm,  from  September  1, 1862  to  Sep- 
tember 1, 1868/'  the  commissioner  ascertains  erroneously 
the  annual  rent  of  said  last-named  iarm  to  be  $200.C0 
per  year.  This  is  too  much.  (See  evidence  of  witnesses 
above  cited  on  rent).  And  the  commissioner  in  this  case 
also  erroneously  charges  Conway  with  interest  from  the 
end  of  each  year,  and  he  charges  rent  to  September  J  868, 
when  the  farm  was  sold  in  June  1868  by  said  commis- 
sioners Fleming  and  Sturgiss  in  this  cause. 

11th.  Under  the  head  of  "  The  commissioner  charges 
Conway  with  the  whole  of  the  annual  rents  of  the  Daw- 
son farm  from  September  1,  1862  to  January  1,  1866/' 
the  commissioner  erroneously  fixes  the  anuual  value  of 
said  last-named  farm  at  $200.00  :  (See  said  witnesses' evi- 
dence as  to  rents).  This  also  is  exorbitant  ;  and  he  also 
erroneously  charges  Conway  with  interest  on  rent  from 
the  end  of  each  year.  Also  the  said  (leorge  D.  Evans 
used  said  farm  in  1865  by  pasturing  it  with  some  twenty- 
one  head  of  cattle,  till  he  sold  it  to  Phillip  S.  Basuett, 
which  was  on  the  23d  day  of  October  1865  :  (See  answer 
of  P.  S.  Basnett  and  the  title  bond  of  Evans  filed  there- 
with). The  sale  by  Evans  to  Basnett  was  confirmed  by 
the  court  in  this  cause. 

12th.  Under  the  head  of  "The  commissioner  charges 
William  Conway  with  one-halt  of  the  following  items/' 
the  commissioner  erroneously  charges  Conway  with 
$2,621.50 ;  and  in  fixing  and  making  up  this  charge,  he 
erroneously  charges  Conway  with  amount  of  Jonathan 
Jarrett's  judgment  and  interest  thereon.  This  is  wrong 
and  unjust :  (See  evidence  of  Conway  taken  in  the 
cause). 

13th.  Under  the  head  of  "The  commissioner  also 
charges  William  Conway  with  the  following  account/' 
the  commissioner  charges  Conway  with  the  sum  of 
$1,898.87  ;  and  to  make  up  this  charge  the  commissioner 
charges  Conway    with    thirty-eight  head   of  cattle,  sent 
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from  New  Creek,  at  $700.00.     This  charge  is  erroneous,  «,  eril.M*erm. 
because  the  cattle  only  cost  $18.00  per  head,  and  there       ^^[T;;; 
were  only  thirty-six  of  them,  which  amounts  tc  5G48.00,    Evani'e<ai. 
and  they  were  brought  from  New  Creek  at  Conway's 
costs  by  his  son.     (See  evidence  of  Conway  and  his  sons 
on  this  subject). 

14th.  Under  the  head  of  "Recapitulation  of  charges 
against  Conway,"  the  commissioner  charges  Conway 
erroneously  with  the  aggregate  sura  of  $13,449.27,  which 
is  made  up  of  erroneous  and  improper  sums,  to  which 
exceptions  are  above  made  and  stated,  and  is  unauthor- 
ized by  the  evidence  in  the  cause. 

15th.  Under  the  head  of  "Grand  recapitulation,"  the 
commissioner  ascertains  erroneously  and  unjustly,  that 
the  balance   in    favor  of  Evans  as  against  Conway  is 
$1,952.56.    This  is  wrong,  because  the  data,  on  which  it 
is  based,  are  false  and  incorrect,  for  reasons^hereinbefore 
stated.     Conway  has  no  credit   for  the  Dawson    notes. 
From  the  evidence  in  the  cause  and  a  just  and  proper 
settlement   of  a(^counts  of  (>onway    &   Evans,  the  said 
Evans  is  largely  indebted  to  Conway.     On  the  whole  it 
is  evident  that  Evans,  at  the  date  of  said  deed  of  trust, 
was  largely  indebted  to  Conway,  and  in  a  greater  sum  than 
$3,000.00;  and  this  debt  with  its  proper  interest  should 
be  allowed   to  said   Conway.     The  report  of  said  com- 
missioner is  also  excepted  to,  so  far  as  it  pretends  to  set- 
tle any  accounts  between  Evans  &   Conway  since  the 
commencement  of  this  suit;  and  the  settlement  of  the 
partnership  between   Conway  &   Evans  has   not   been 
justly  done;  and  it  was  irrelevant  and  improper  in  this 
cause  in  this  form;  and  Conway  insists  that  on  a  fair  and 
just   determination    of   all   the    matters   of  account   in 
proper  form,  and    in   the   proper  place,  said    Evans  is 
largely  indebted  to  him.     But  since  the  termination  of 
said  partnership  much  time  has  elapsed,  and  it  is  now 
difficult  to  adjust  that  matter  with  exact  justice,  even  if 
an   inquiry    into   the   subject   fully    was   relevant   and 
proper. 


Digitized  by 


Google 


Vance 

▼. 

£vao6  el  at. 


362  SUPREME  OOUKT  OF   APPEALS 

s  ciif  Term        ^'^  ^^  which  is  respcctfuUy  submitted  for  the  consid- 
"  eration  of  the  Court. 

.   A.  F.  Raymond, 

Counsel  for  Wm.  Conway. 

A  large  number  of  depositions  were  taken  to  support 
the  respective  pretensions  of  Conway  &  Evans,  of  which 
even  a  summary  cannot  be  given,  without  making  the 
statement  of  this  case  entirely  too  voluminous.  In  de- 
livering the  opinion  I  will  state  such  portions  of  them, 
as  are  material  to  the  full  comprehension  of  the  views  of 
this  Court. 

On  the  23d  day  of  March  1870  the  court  overruled 
the  exceptions  to  commissioner  Moreland's  said  report, 
and  confirmed  the  same  ;  but  it  appearing  from  Chisler's 
answer,  filed  at  that  term  of  the  court,  that  $700.00  of 
payments  in  addition  to  those  allowed  in  said  report 
had  been  made  on  the  $5,000.00  bond,  given  by  Evans  & 
Conway  for  the  residue  of  the  purchase  money  of  the 
Plum  run  farm,  the  cause  was  remanded  to  the  commis- 
sioner to  ascertain,  when  and  by  whom,  and  to  whom 
the  same  was  paid,  and  the  true  balance  of  the  purchase 
money  due  on  said  bond,  together  with  any  matter 
deemed  pertinent  by  him,  or  either  party  might  require, 
touching  the  matter  of  said  payments.  On  the  10th  of 
August  1870  commissioner  Moreland  made  his  supple- 
mentary report  under  this  order,  in  which  he  reports 
that  this  $700.00  was  all  paid  by  George  D.  Evans  to 
JohnS.Chisler;  $400.00  on  July  21,  I860;  $100.00  Feb- 
ruary  5, 1862;  and  the  residue,  $200.00  on  May  12, 1862; 
and  he  reports  that  in  his  former  report  he  improperly 
allowed  a  credit  of  $300.00  to  William  Conway,  as  paid 
to  John  S.  Chisler  in  June  1856.  He  reports  that  the  bal- 
ance of  the  purchase  money  due  to  Chisler^s  executor  on 
January  20, 1870  was  $1,589.95.  After  allowing  Evans 
credit  for  these  several  sums  and  correcting  this  alleged 
error,  the  commissioner,  basing  his  statement  iti  other 
respects  on  his  former  report,  corrects  the  same  and 
reports  tlie  balance  duo  from  William  Conway  to  George 
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D.  Evans,  altogether,  would  be  $2,757.46,  instead  of  gpecila'Tenn. 
|l,952/)6,  as  formerly  reported,  Conway's  counsel  re-  ^^^ 
iterated  his  former  exceptions ;  further  excepted  to  the  EYvml'et  ai 
allowance  to  Evans  of  the  additional  credits  above 
named,  and  also  to  the  disallowance  to  Conway  of  the 
credit  of  $300.00  above.  On  the  17th  day  of  December 
1870  the  court  overruled  these  exceptions,  and  confirmed 
this  report.  And  on  March  24,  1871  the  cause  was 
again  referred  to  the  cojnmissioner  to  ascertain,  what 
funds  were  under  the  control  of  the  court,  arising  from 
the  sales  of  Evans's  property,  real  and  personal,  and  how 
the  same  should  be  paid ;  as  also  what  debts  had  been 
paid  under  orders  of  the  court,  or  otherwise,  and  whether 
they  were  all  liens  on  the  property,  out  of  the  proceeds 
of  which  they  were  paid,  or  on  what  they  were  liens. 
On  September  20,  1861  the  commissioner  made  his  re- 
port, showing  what  debts  had  been  paid  out  of  the  sales 
of  property  of  Evans,  real  and  personal,  and  the  surplus 
proceeds  remaining  under  the  control  of  the  court.  It 
is  unnecessary  to  state  in  detail  any  portion  of  this  re- 
port, except  the  following: 

The  commissioner  reports,  that  all  of  the  said  debts 
and  Hens  constituted  judgment  liens  upon  and  against 
the  property,  conveyed  by  the  said  deed  to  Benjamin  M. 
Dorsey^  and  that  said  judgment  liens  were  respectively 
prior  to  any  and  all  other  liens  upon  said  property,  except 
that  the  lien  of  the  said  deed  of  trust  to  Benjamin  M. 
Dorsey  would  constitute  a  lien  on  so  much  of  the  prop- 
erty, mentioned  in  said  trust  deed,  as  is  situated  in  Marion 
county,  of  prior  dignity  to  the  liens  of  the  judgments 
for  said  debts,  inasmuch  as  said  judgments  were  not 
docketed  in  said  county  of  Marion,  and  all  the  property, 
mentioned  in  said  trust  deed  to  Benjamin  M.  Dorsey,  is 
situated  in  the  county  of  Marion,  except  the  tract  of 
land  on  Cheat  river,  since  sold  to  C.  S.  Ley,  and  the 
bank  stock  of  said  Evans  mentioned  in  said  deed. 

The  commissioner  further  reports,  that  all  the  debts 
and  liens  so  paid  and  discharged  as  aforesaid,  constituted 
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/Special  Terra,  '^^"s  upon  and  agaiiist  the  said  surplus  proceeds  remain- 
^^^^       ing  as  aforesaid  of  like  priority  and  to  the  extent  afore- 

Efiikittai  said,  except  that  the  amount  of  the  debt  found  upon  set- 
tlement to  be  due  from  William  Conway,  and  which  is 
included  in  said  surplus  proceeds,  and  which  amounted 
on  the  20th  day  of  January  1870,  inclusive  of  interest 
to  that  date,  to  the  sum  of  $2,757.46,  having  accrued 
(for  the  most  part,  if  not  entirely,  from  the  rents  and 
profits  of  the  lands  of  said  Evans)  since  the  rendition 
of  the  judgments  aforesaid — most,  if  not  all,  of  same 
having  accrued  since  the  execution  of  the  trust  deed 
aforesaid.  Consequently  the  judgments  aforesaid  would 
constitute  liens  only  upon  the  amount  of  said  indebted- 
ness, that  accrued  prior  to  the  1st  day  of  January  1864, 
the  date  of  the  expiration  of  the  act  of  the  General  As- 
sembly of  the  State  of  Virginia,  passed  January  30, 
1863,  staying  the  collection  of  certain  debts,  and  making 
such  debts  to  constitute  liens  upon  the  property,  both 
real  and  personal,  of  such  debtor.''  Then  follows  a  state- 
ment of  accounts  between  George  D.  Evans  and  William 
Conway,  which  according  to  the  commissioner  left  a 
balance  of  $1,938.09  due  from  Conway  to  Evans  on  Jan- 
uary 1,  1864,  including  interest  on  such  balance  to  Jan- 
uary 20,  1870,  leaving  $819.37,  as  of  that  date,  as  the 
amount  of  Conway's  indebtedness  accrued  since  January 
1,  1864.  The  counsel  of  Conway  excepted  to  this  por- 
tion of  the  said  report,  which  by  the  decree  of  Septem- 
ber 21,  1871  was  overruled ;  and  this  report  was  con- 
firmed, and  the  funds  ordered  to  be  paid  over  according 
to  the  rights  of  the  various  parties,  as  settled  by  previous 
orders  of  the  court,  or  by  said  report,  including  the  costs 
of  the  suit  not  already  paid;  "and  excluding  so  much 
of  said  last  mentioned  costs,  as  have  accrued  from  and 
by  reason  of  the  settlement  of  the  accounts  between 
said  Evans  &  Conway,  which  said  Conway  is  to  pay  as 
hereinafter  provided."  And  said  decree  further  orders, 
that  said  Evans  do  recover  of  said  Conway  $2,757.46, 
with  interest  thereon  from  January  20,  1870,  for  the 
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benefit  of  his  creditors;  and  that  the  said  Conway  do  gpeci^f'r'etm. 

pay  the  same  to   the  receiver  of  the  court;  and  that       :;^^^ 

unless  he  should  so  do  in  ninety  days,  execution  might    Evanl"*/ ar 

issue  therefor  in  the  manner  named  in  said  decree.    And 

upon  its  receipt  by  the  receiver,  he  is  ordered  to  pay  it 

out  pursuant  to  said  report  of  the  commissioner.     And 

the  said  decree  then  recites,  that  it  appearing  that  said 

Conway  and  Evans  are  each  liable  to  pay  one-half  of  the 

balance  of  the  purchase  money  yet  remaining  unpaid  on 

the  Plum  run   farm ;   and  that  said  Conway^s  moiety 

thereof  is  amply  sufficient  to  pay  his  said  half  of  said 

residue  of  said  purchase  money ;  and  that  no  one  can 

be  prejudiced  thereby ;  it  is  further  ordered,  that  unless 

Conway  in  a  certain  time  named,  pay    his    said    half 

of    said  purchase  money,    his  moiety   of  said  tract  of 

land  shall  be  sold  by  commissioners,  appointed  by  the 

court  on  terms  therein  named.     From  this  decree,  as  also 

the  several  other  decrees  against  him,  Wm.  Conway  took 

an  appeal. 

James  A.  Morrow,  for  appellant : 

All  persons,  materially  interested  in  the  subject,  ought 
either  as  plaintiflTor  as  defendimts  to  be  made  parties  to 
the  suit.  Under  this  rule  the  assignor  of  a  chose  in 
action  is  a  necessary  party,  where,  as  an  incident  of  the 
principal  object  of  the  suit,  it  becomes  necessary  to  ad- 
judicate upon  the  rights  of  the  assignee :  1  Dan.  Chy. 
Pr.,  182,  184,  and  notes;  Story's  Eq.  PI.  §572;  Clark 
V.  Long,  4  Rand.  451  ;  Corbin  v.  EmeraoUy  10  Leigh  663. 

The  rule  requiring  the  assignor  to  be  made  a  party 
has  been  qualified  ;  but  the  qualification  does  not  relieve 
against  the  necessity  of  making  George  S.Bacon  a  party 
to  this  suit,  and  perhaps  W.  J.  Willey  ought  to  have 
been  a  party  also :  Trecoihick  v.  AuBtin,  4  Mason  1 6  ;  James 
River  and  Kanawha  Company  v.  Liltl^'ohn,  18  Gratt. 
81 ;  Story's  Eq.,  PL  §153. 

The  objection  for  want  of  indispensable  parties  may 
be  taken  in  the  appellate  court ;  and  the  court  will  itself 
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Speciid^Term,  take  the  objection :  Jajneson^aadm^x  v.  Deshiefdsy  3Gratt. 
— ^~ —  13  ;  18  Gratt.  83,  84  and  cases  cited. 
Eranlrf ai.  ^^  docrec  could  proi>erly  be  made  between  the  de- 
fendants, Evans  &  ("onway,  in  this  cause  ;  because  such 
decree  had  to  be  founded  ut)on  matters  not  stated  in  the 
bill,  nor  in  litigation  between  the  complainant  and  de- 
fendants or  any  of  them :  Elliott  v.  Pell,  1  Paige  263 ; 
Jones  y.  Grant,  10  id.  348 ;  Tipp  v.  Vincent,  3  Barb. 
Chy.  Rep.  613;  Buffalow  v.  ]iu}alow,  2  Ired.  Eq.  E. 
113;   Templeman  v.  Famitleroy,  3  Rand.  434. 

In  this  case  the  defendant,  Geo.  D.  Evans,  alleging  his 
own  fraud  ought  not  to  be  heard.  He  is  estopped  by 
his  deed :  Thichess  of  Kingston^ a  Case ;  2  Smithes  Lead- 
ing Case,  609,  note  (5  Am.  ed.) 

The  deed  is  conclusive  on  the  party  executing  it,  not 
only  as  to  the  very  point  intended  to  be  affected  by  the 
the  instrument,  but  also  as  to  the  fact  recited  in  it:  Id, 

It  was  error  for  the  circuit  court  to  decree  a  sale  of 
the  real  estate,  affected  by  the  various  judgments  and 
trust  liens,  until  the  amount  of  those  liens  had  been  as- 
certained and  their  priorities  adjusted  :  Cole's  adnCr  v. 
MoUae,  6  Rand.  644  ;  laege  v.  Bossieux,  15  Gratt.  83. 

P.  H.  Keck  argued  the  cause  for  appellee,  and  re- 
ferred to : 

Balling  v.  Ijermer,  26  Gratt.  36;  Code  (1860)  ch.  138, 
sec.  7. 

Green,  President,  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  in  chancery,  brought  in  the  circuit 
court  of  Monongalia  county  by  Addison  S.  Vance 
against  George  D.  Evans,  William  Conway  and  others. 
Its  object  was  to  obtain  for  the  plaintiff,  who,  as  surety, 
had  satisfied  a  judgment  against  him  and  certain  of  the 
defendants,  a  subrogation  to  the  equity  of  the  judgment 
creditor,  and  to  have  the  real  estate  sold,  upon  which  the 
judgment   was  a  lien,  after  adjusting  the  various  liens 
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against  it, and  out  of  the  proceeds  to  re-imburse  tlie  plain-  speciirTenn. 
tiff  for  the  moneys,  so  paid  by  him  as  surety.  Among  y^^^^ 
the  liens  to  be  so  adjusted,  was  one,  created  by  a  deed  Evanl^/  ai. 
of  trust,  dated  August  28,  1862,  executed  by  George  D. 
Evans,  which  among  other  debts  secured  *^a  debt  of 
about  $3,000.00,  which  William  Conway  held  against 
him,"  the  grantor.  The  bill  makes  William  Conway 
one  of  the  defendants,  but  makes  no  allegations  with 
reference  to  the  bona  fide  character  of  the  debt  due  him, 
nor  any  other  allegation  in  reference  to  it,  except  simply 
in  giving  the  contents  of  this  deed  of  trust  it  is  de- 
scribed among  other  debts,  as  securing  "a  debt  of  about 
$3,000.00  alleged  to  be  due  William  Conway  (his,  the 
grantor's,  brother-in-law)."  To  this  bill  but  few  of  the 
numerous  defendants,  creditors  of  George  D.  Evans,  filed 
answers.  None  of  these  answers,  except  those  of  George 
D.  Evans  and  William  Conway,  allude  to  this  debt  to 
Conway.  William  Conway  in  his  answer,  filed  promptly 
after  the  institution  of  the  suit,  claims  that  Evans  was, 
when  he  executed  this  deed  of  trust,  indebted  to  him 
"  in  the  sum  of  ^3,000.00,  or  even  more,  on  account  of 
money  advanced,  laid  out  and  expended  for  his  use  and 
benefit,"  but  gives  no  other  account  of  the  origin  of  this 
debt ;  he  sets  out  at  great  length  the  transactions  be- 
tween him  and  George  D.  Evans  with  reference  to  the 
Plum  run  farm,  which  appear  in  the  statement  of  the 
case  which  precedes  this  opinion,  and  claims  to  be  the 
assignee  of  two  bonds  of  Evans,  executed  to  John  Daw- 
son, which  were  liens  on  a  portion  of  Evans's  lands. 
His  answer  concludes :  "  He  therefore  prays  your  honor 
to  fully  guard  and  protect  him  against  further  injury  and 
loss,  and  to  adjust  and  adjudicate  the  diflficulties  arising 
in  this  cause  between  himself,  complainant,  and  other 
contestants,  according  to  equity  and  good  conscience ; 
that  if  a  cross  bill  be  necessary,  it  be  permitted  to  be 
filed." 

George  D.   Evans's  answer  was   not  filed   till  some 
twenty-two  months  after  the  filing  of  the  bill.     In  it  he 
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Spechu^erm.  ''^y*^  *^^^  ^^'  executed  this  deed  of  trust  in  which  Con- 
Vance  vvav's  chiim  is,  amonj^  others,  secured  ;  "that  this  was 
Evtml'etai.  ^^>"t-  with  a  view  of  enabliuir  Conway  to  complete  the 
payment  of  the  joint  obligations  of  himnelf  and  this 
respondent  (George  D.  Evans),  exe(!uted  for  the  balance 
of  the  purchiise  money  on  the  Willey  farm,  provided 
respondent  should  fail  to  meet  his  moiety  of  the  Willey 
purchase  money  obligation/'  He  then  goes  into  a  long 
statement  of  the  transactions  between  him  and  Conway 
with  reference  to  this  farm,  bought  of  Willey,  and  of 
the  amount  paid  by  each  of  them,  in  which  his  state- 
ments differ  materially  from  those  of  Conway  in  his 
answer.  The  commissioner  and  court  below  adopted 
as  correct  most  of  the  positions,  taken  by  Evans  in  this 
answer  in  reference  to  this  farm.  He  insists  that  Con7 
way  was  not  the  assignee  of  the  Dawson  bonds,  and  that 
he  held  them  only  by  having  paid  them  off  for  Evans 
out  of  moneys  furnished  him  by  Evans.  The  answer 
also  says,  that ''  he  (Evans)  and  th^  defendant  (Conway) 
were  engaged  for  a  long  time  in  the  speculation  of  buy- 
ing and  selling  cattle :  and  that  the  defendant  (Conway) 
frequently  sustained  heavy  losses  in  the  i)urchase  and 
sale  of  stock,  amounting  in  all  to  large  sums  of  money? 
which  respondent  (Evans)  had  to  pay,  he  having  fui^ 
nished  the  capital  to  operate  with ;  so  that  the  defendant 
(Conway)  who  had  been,  and  was  then,  in  greatly  embar- 
rassed circumstances,  during  this  operation,  was  enabled, 
through  the  aid  of  this  respondent  (Evans),  to  relieve 
himself  ultimately  of  his  insolvency,  which  was  notori- 
ous among  his  acquaintances  and  neighbors;  and  your 
respondent  (Evans)  in  his  honest  efforts  to  pay  his 
debts,  is  reduced  to  extremely  needy  circumstances, 
while  the  defendant  (Conway),  representing  himself  as 
being  rich,  is  seeking  to  swallow  up  what  little  property 
respondent^(Evans),  has  left  to  secure  his  creditors  in  the 
payment  of  their  just  and  proper  claims,  by  claiming  the 
benefit  of  the  $.*i,000.00  secured  in  the  trust  deed,  which 
is  wholly  improper  and  wrong;"  and  by  otlier  specified 
claims^  also  alleged  to  ba  wrong. 


Digitized  by 


Google 


OF  WEST  VIBGINIA.  369 

The  only  matters  complained  of  in  this  Court,  are  the  gpeciii^Term. 
action  and  decisions  of  the  court  below  upon  the  claim  ^^^ 
of  Conway  to  the  benefit  of  this  lien  in  his  favor,  and  Eranle/ ai. 
the  auditing  of  the  amount  due  on  this  Willey  farm,  till 
other  parties  not  made  defendants  are  before  the  court. 
The  court  by  several  decrees  directed,  among  other 
things,  that  its  commissioner  should  ascertain  the  debts 
still  due  and  owing  from  George  D.  Evans  to  the  cred- 
itors severally  named  in  this  deed  of  trust,  and  that  he 
should  settle  the  accounts  of  George  D.  Evans  and  Wil- 
liam Conway,  and  ascertain  the  amount  due  from  one  to 
the  other.  In  settling  these  accounts  the  commissioner 
disregarded  entirely  the  acknowledgment  contained  in 
the  deed  of  trust,  that  Conway  held  a  debt  against  Evans 
of  about  ?3,000.00,  and  went  back  to  the  beginning  of 
the  transactions  between  these  parties  in  1854,  and  at- 
tempted to  settle  all  matters  between  them,  and  reported 
Conway  as  indebted  to  Evans  $2,757.46,  with  interest 
thereon  from  January  20,  1870;  which  action  of  the 
commissioner  was  approved  by  the  court,  and  a  decree 
rendered  against  Conway  for  that  sum  for  the  benefit  of 
Evanses  creditors,  he  having  by  a  deed  of  trust  con- 
veyed all  his  personal  estate  for  the  benefit  of  certain 
creditors,  and  certain  of  his  creditors  having  liens  on 
such  estate,  as  set  forth  in  the  statement  of  this  case  pre- 
ceding this  opinion.  The  commissioner  does  not  ascer- 
tain either  the  amount  due  on  the  Plum  run  farm,  pur- 
chased of  Willey  at  the  date  of  the  deed  of  trust,  nor 
the  state  of  the  accounts  between  Conway  and  Evans  at 
that  time.  But  an  inspection  of  the  items  of  his  account 
would  seem  to  indicate,  that  there  was  due  then  on  said 
farm  by  Evans  &  Conway  about  $5,100,00;  and  that 
his  indebtedness  to  Evans,  at  the  time  the  deed  of  trust 
was  given,  differed  probably  but  little  from  what  it  was 
on  Januarj*  20,  1870,  which  was  then,  according  to  the 
commissioner's  report  approved  by  the  court,  $2,757.46. 

The  counsel  for  the  appellant  insists  that  the  court  be- 
low erred  in   adjudicating  upon  the  matters  in  eontro- 
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spwjiia'Term.  versj  between  the  co-defendants,  Evans  &  Conway,  aris- 
^^  ing  under  the  deed  of  trust  of  August  28,  1862,  in 
Enmsf^oi.  which  Evans  secured  a  debt  to  Conway  of  about 
$3,000.00.  He  insists  that  the  court  below  had  no  right 
to  inquire  into  the  question,  as  to  whether  this  debt  was 
bona  fide  and  justly  due  from  Evans  to  Conway,  as  its 
validity  and  bona  fide  character  was  not  assailed  in  the 
bill.  It  is  unquestionably  true,  that  a  decree  between 
co-defendants  can  only  be  based  upon  the  pleadings  and 
proofs  between  the  complainant  and  defendants,  and 
that  no  such  decree  can  be  made  between  co-defend- 
ants founded  upon  matters  not  stated  in  the  bill  nor 
in  litigation  between  the  complainant  and  the  defend- 
ants or  some  of  them  :  See  Elliott  v.  Pell,  1  Paige  263 ; 
Jones  V.  Grant,  10  Paige  348,  also  Tripp  v.  Vijiceni,  3 
Barb.  Ch.  R.  613,  and  Buffalow  v.  Buffalow,  2  Ired.  Eq. 
R.  113.  On  the  other  hand,  where  a  case  is  made  out 
between  defendants  by  evidence  arising  by  pleadings  and 
proofs  between  the  complainant  and  defendants,  a  court 
of  equity  may  make  a  decree  between  defendants;  each 
of  the  defendants  in  such  a  case  has  a  right  to 
insist,  that  a  decree  shall  be  rendered  between  them, 
and  that  another  suit  should  not  be  rendered  ne- 
cessary by  the  failure  of  the  court  to  decide,  what 
might  then  be  properly  decided.  See  Terjiplenian  v. 
Fauntleroy,  3  Rand.  434.  If  in  the  case  before  us 
Evans  had  in  his  deed  of  trust  secured  a  bond  for 
$3,000.00,  which  he  owed  Conway,  and  the  bill  had 
failed  to  charge,  that  the  bond  was  executed  in  bad  faith 
by  collusion  between  the  parties,  though  this  had  been 
stated  in  the  answer  of  Evans,  and  fully  established  by 
proof,  the  court  could  not  have  declared  by  its  decree, 
that  this  bond  was  fraudulent  and  iScticious,  and  set  it 
aside,  for  in  so  doing  it  would  have  been  rendering  a 
decree  between  co-defendants,  not  based  upon  the  plead- 
ings and  proofs  between  the  plaintiffs  and  defendants ; 
but  would  have  been  rendering  a  decree  in  relation  to 
matters  not  put  in  issue  between  the  parties  by  tbeplead- 
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ings,  and  would  have  been  making  the  declaration  of  a  gpedaVTerm. 
fact  not  in  issue  in  the  pleadings,  and  paying  respect  to       y^^ 
evidence  touching  such  fact,  which  can  never  be  properly    Ej^aJaet  ai. 
done  by  a  court.     See  Tripp  v.  Vincent,  3  Barb.  Ch.  R. 
613;  Buffulow  v.  Buffalow,  2  Ired.  Eq.  R.  113. 

But  it  seems  to  me,  that  the  case,  presented  to  the 
Court  by  the  record  in  this  case,  is  materially  different 
from  this  supposed  case.  In  the  first  place,  the  debt  or 
alleged  debt,  due  from  Evans  to  Conway,  was  not  a  bond 
for  any  definite  amount,  as  stated  in  the  bill  and  deed  of 
trust  filed  with  the  bill  as  an  exhibit.  The  bill,  on  the 
contrary,  states  it  to  be  "  a  debt  of  about  $3,000.00, 
alleged  to  be  due  William  Conway  the  brother-in-law  of 
Evans.''  The  bill  prays,  among  other  things,  that  Con- 
way and  Evans  may  be  made  defendants,  and  required 
to  answer  on  oath  this  alle^tion,  and  particularly  to  say 
what  amount  had  been  paid  on  this  debt;  and  the  prayer 
for  general  relief,  from  the  very  nature  and  object  of  the 
suit,  required  the  court  to  ascertain  definitely  the  amount 
of  this  debt  said  in  the  bill  to  be  alleged  in  the  deed  of  trust 
to  be  about  $3,000.C0 ;  and  in  order  to  do  so  the  court 
could  rightfully  ascertain  the  condition  of  the  accounts 
between  the  parties,  when  the  deed  of  trust  was  executed, 
and  also  in  what  manner  the  balance  was  affected  by 
their  subsequent  dealings.  The  court  then  did  not  err 
in  its  first  decree,  entered  May  8, 1867,  in  directing  the 
commissioner  "  to  settle  the  accounts  of  the  said  George 
D.  Evans  and  William  Conway,  and  ascertain  what 
sum,  if  any,  was  still  due  from  the  former  to  the 
latter."  Though  it  ought  to  have  gone  further  and 
ascertained  what  sum,  if  any,  was  due  at  the  time  the  deed 
of  trust  was  given.  This  decree  was  not  founded  on  the 
answer  of  Evans,  but  on  the  allegations  in  the  bill ;  the 
answer  of  Evans  not  having  been  filed  till  eighteen 
months  afterwards.  It  is  presumed,  that  the  pendency  of 
this  inquiry  before  the  commissioner  suggested  the  answer 
of  Evans.  If  in  the  prosecution  of  this  inquiry  it  turned 
oat,  that  at  the  time  the  deed  of  trust  was  given  and 
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speciii'Tenn.  wheii  the  decree  was  to  be  entered,  Conway  was  in- 
^^^^^       debted  to  Evans  and  not  Evans  to  Conway  it  might  per- 

ETtnlei ai.  ^^^ps  be  questionable^  whether  on  the  allegations  in  the 
bill  any  decree  could  be  rendered  against  Conway,  there 
being  no  allegation  of  his  indebtedness  in  the  bill ;  but 
as  by  one  of  the  deeds  of  trust,  set  forth  in  the  bill, 
Evans  assigned  for  the  benefit  of  creditors  all  the  per- 
sonal estate  he  had,  which  terms  would  have  included 
such  debt  due  him,  it  might  perhaps  be  proper  for  the 
court,  having  legitimately  made  the  inquiry  into  the 
condition  of  the  .accounts  between  Evans  &  Conway,  to 
have  followed  it  up  by  a  decree  against  Conway,  if  he 
was  found  in  debt.  If  Conway  had  filed  no  answer,  it  is 
questionable  whether  the  court  upon  the  pleadings  could 
have  rendered  a  decree  against  him;  but  this  question,  it 
seems  to  me,  was  solved  by  Conway's  answer,  filed  at 
April  rules  1867,  in  which  he  sets  forth  in  detail  the 
transaction  between  him  and  Evans  in  connection  with 
the  purchase  by  him  and  Evans  jointly  in  1854  of  the 
Plum  run  farm  of  Willey,  setting  forth  the  various  pay- 
ments, which  he  claimed  to  have  made  dating  back  as  far 
as  the  year  1854,  and  also  the  improvement  he  had  made 
on  the  farm,  and  also  stating  he  held  two  bonds  of  Evans 
executed  to  one  Dawson,  which  had  been  transferred  for 
a  valuable  consideration  to  him,  Conway,  before  the 
execution  ot  the  deed  of  trust ;  and  he  prays  the  court 
to  "adjust  and  adjudicate  the  difficulties  arising  in  this 
cause  between  himself,  complainant,  and  other  contest- 
ants according  to  equity  and  good  conscience  ;  and  that 
if  a  cross-bill  be  deemed  necessary,  that  it  will  be  per- 
mitted to  be  filed."  Conway  having  thus  in  his  an- 
swer invited  the  court  to  go  back  of  the  deed  ot  trust, 
and  to  adjudicate  the  difficulties  arising  in  the  cause 
without  change  ot  the  pleadings,  cannot  now  be  heard 
to  object  to  the  court's  so  doing,  even  though,  in  thus  ad- 
judicating these  difficulties  according  to  equity  and  good 
conscience,  a  decree  is  rendered  against  him.  The  scope 
of  the  inquiry  directed  to  be  made  by  the  commissioner, 
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was  evidently  enlarged  in  accordance  with  the  prayer  of  gpedai  Tem. 
Conway^s  answer;  the  inquiry,  with  reference  to  what  vance 
portion  of  the  purchase  money  of  the  Plum  run  farm  Tansc/  i, 
had  been  paid  by  Conway,  and  what  by  Evans,  and  with 
reference  to  improvements  made  on  this  farm,  being  evi- 
dently based  on  Conway's  answer.  Evans  in  his 
answer  does  not  state,  that  the  debt  held  by  Conway  for 
$3,000.00,  as  stated  in  the  deed  of  trust,  was  so  inserted 
with  a  fraudulent  intent,  and  by  collusion  between  him 
and  Conway,  but  says  it  was  so  inserted  "with  a  view  of 
enabling  the  said  Conway  to  complete  the  payment  of 
the  joint  obligation  of  himself  and  respondent  Evans, 
executed  for  the  balance  of  the  purchase  money  on  the 
Willey  farm,  provided  respondent  Evans  should  fail  to 
meet  his  moiety  of  the  Willey  purchase  money  obliga- 
tion." The  court  having^ as  I  conceive,  upon  the  plead- 
ings then  a  right  to  order  a  settlement  of  the  accounts 
of  Evans  &  Conway,  both  prior  to  and  since  the  execu- 
tion of  the  deed  of  trust  on  August  28,  1862,  the  next 
inquiry  is:  Was  the  settlement  actually  made  by  the  com- 
missioner, as  finally  approved  by  the  court  below,  a  just 
settlement  or  should  it  have  been  set  aside  on  the  exceptions 
of  Conway's  counsel.  I  have  examined  carefully  all  of  the 
voluminous  evidence  in  this  cause,  and  have  come  to  the 
conclusion,  that  the  general  views  taken  by  the  commis- 
sioner in  his  first  report,  and  which  have  been  quoted  in 
the  statement  of  the  case,  were  not  only  correct  at  the 
time  said  report  was  made,  October  1,  1869,  but  that 
none  of  the  evidence  taken  since  justified  any  change  in 
these  general  views,  though  such  subsequent  evidence 
did  show  that  certain  items  in  this  first  report  required 
correction,  excepting  only  the  treating  of  the  debt  due 
from  Evans  to  Conway,  as  fixed  by  said  deed  of  trust  of 
August  28,  1862.  The  general  conclusion  then  reached 
by  the  commissioner  was,  to  use  his  own  language, 
"that  under  the  circumstances  the  commissioner  can  only 
say,  that  in  consequence  of  the  insufficient  data  furnish- 
ed by  the  evidence,  the  absence  of  any  contract  of  part- 
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Speciai^erm.  nership,  OF  Other  instrument,  or  evidence,  showing  the 
^^~^  terms  of  the  business,  the  inaccuracy  of  the  evidence  at 
ETaM'rf  ai  to  the  amounts  of  the  profits  of  their  business  already 
shared  by  each,  and  how  the  profits  of  the  farms,  used 
by  them  in  their  business,  were  shared  by  each,  and  of 
the  amount  of  capital  furnished  by  each,  and  how  the 
profits  of  the  farms,  used  by  them  in  their  business  were 
shared  by  each,  it  is  entirely  impracticable  to  attempt 
to  settle  the  accounts  of  Evans  &  Conway  during  the 
period  from  1854  to  August  28,  1862."  It  is  true  an- 
other commissioner,  in  a  subsequent  report,  attempted  to 
settle  these  accounts  prior  to  August  1862  between  Con- 
way &  Evans,  and  the  court  approved  his  report;  but 
on  an  examination  of  these  subsequent  reports,  and  the 
evidence  on  which  they  are  based,  I  think  that  this  at- 
tempt at  a  settlement  of  their  accounts  ought  to  have 
been  regarded  by  the  court  as  a  failure,  the  material,  by 
which  anything  worthy  of  the  name  of  a  settlement  could 
be  made,  not  having  been  furnished  the  commissioner,  and 
the  evidence  showing  that  it  was  impracticable  to  make 
such  a  settlement,  the  parties  having  really  not  preserved 
the  means  of  reaching  a  just  conclusion  as  to  the 
state  of  these  accounts  between  them  prior  to 
August  28,  1862.  That  such  is  the  truth  appears 
not  only  from  a  careful  examination  of  the  evi- 
dence, but  is  apparent  on  the  face  of  these  reports.  It 
is  unnecessary  to  go  through  these  accounts  and  point 
out  the  uncertainty  that  surrounds  many  of  the  items, 
as  it  will  suffice  to  point  out  a  single  item,  which  is 
entered  in  the  accounts  without  anything,  which  can  be 
called  evidence,  to  support  it,  and  which  is  neverthe- 
less so  large  an  item  as  to  control,  in  a  great  degree,  the 
results  of  the  entire  settlement.  The  commissioner  re- 
ports, that  the  amount  cleared  on  cattle  and  hogs  by 
Conway  &  Evans,  from  1854  to  1861,  inclusive,  with 
interest  to  January  20,  1870,  amounted  to  $22,987.50,- 
and  then  the  commissioner  says:  "The  evidence  in  the 
cause  says  that  Evans  received  most  of  these  profits ;  and  the 
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commissioner  reports  the  amount  that  said  Evans  received,  spccuS'Term. 
as  seventy-five  per  cent,  leaving  twenty-five  per  cent  ^^^^ 
still  due  Conway,  $5,746.87/'  There  is,  in  my  judg-  EvaiJ*e<  at 
ment,  nothing  in  the  evidence  to  justify  the  commis- 
sioner in  this  conclusion.  On  the  same  evidence,  sub- 
stantially, a  former  commissioner  reported,  "  it  was  en-  ■ 
tirely  impracticable  to  settle  their  accounts  during  this 
period."  There  was  no  data  furnished,  by  which  the  profits 
of  their  business  could  be  stated,  which  would  approximate 
accuracy  ;  and  even  if  this  could  have  been  done,  the  evi- 
dence is  utterly  vague  as  to  what  portion  of  these  profits 
were  received  by  Evans,  and  what  by  Conway.  The  parties 
kept  no  accounts  of  the  amounts  received  by  either  of  them. 
Conway  insists  that  Evans  received  most  of  these  profits, 
while  Evans  testifies  that,  in  his  opinion,  he  never  drew  out 
of  the  business  more  than  his  share  of  the  profits  ;  while 
neither  party  furnishes  any  data  to  make  any  sort  of 
estimate  of  how  much  was  received  by  either.  The  com- 
missioner accordingly  makes  no  statements  of  moneys 
received  by  either  from  these  profits;  he  simply  reports, 
"  that  the  evidence  in  the  cause  says  that  Evans  received 
most  of  the  profits,  and  the  commissioner  thereupon  re- 
ports, that  Evans  received  seventy-five  per  cent  and  Con- 
way twenty -five  per  cent  of  these  profits."  Upon  this  evi- 
dence, he  charges  Evans  with  the  receipt  of  $17,240.61, 
and  Conway  with  the  receipt  of  $5,746.61.  He  could,  with 
equal  propriety,  have  charged  Evans  with  the  receipt  of 
113,000.00,  and  Conway  with  $10,000.00;  or  Evans  with 
$20,000.00,  and  Conway  w^ith  $3,000.00.  The  court 
ought  not  to  have  approved  such  a  report,  but  should 
have  regarded  the  estimates  made  by  the  parties,  when 
the  deed  of  trust  was  given,  as  showing  the  true  condi- 
tion of  their  accounts  at  that  time.  It  is  true,  no  settle- 
ment was  then  made  between  them,  and  no  accurate 
estimate  made  o'f  the  condition  of  their  accounts ;  and 
they  apparently  differ  greatly  as  to  the  estimate  they 
then  made ;  still,  1  think  we  may  arrive  at  what  their 
estimates  then  were  with  tolerable  certainty,  and  cer- 


'  Digitized  by 


Google 


376  SUPREME  COURT  OF  APPEALS 

spcdiS'Term.  *^ioIy  with  far  more  accuracy  than  the  mere  guess  which 
^^^       the  commissioner  has  made. 

KTanle*  ai.  To  appreciate  properly  the  statements  and  conduct  of 
the  parties,  when  this  deed  of  trust  was  given,  it  is  neces- 
sary to  understand  the  situation  of  affairs  so  far  as  it  can 
now  be  ascertained.  The  evidence  shows,  that  prior  to 
1854  for  many  years  Conway  had  been  notoriously  in- 
solvent. At  that  time  his  brother-in-law,  who  possessed 
capital,  partly  with  a  view  of  aiding  him  entered  into 
business  with  him  in  the  purchase  and  sale  of  cattle ; 
Evans  furnishing  all  the  capital  and  credit,  and  Conway 
doing  the  principal  part  of  the  labor.  The  parties  kept 
no  accounts  of  their  receipts  or  disbursements.  They 
did  a  large  business,  and  Evans  probably  received  the 
larger  part  of  the  profits,  though  there  is  no  means  of 
ascertaining  what  portion  of  the  profits  either  received. 
Conway  had  a  large  family  whom  he  supported,  and  his 
pecuniary  condition  during  the  continuance  of  their 
joint  business  greatly  improved.  This  business  continued 
till  the  deed  of  trust  was  executed  by  Evans,  August  28, 
1862,  and  for  a  short  time  afterwards.  About  the  time 
this  business  commenced,  on  February  24,  1854,  Conway 
&  Evans  jointly  purchased  of  William  J.  Willey  his 
Plum  run  farm  for  $7,000.00,  of  which  $2,000.00  was 
paid  in  cash,  and  the  joint  bond  of  the  parties  was  exe- 
cuted for  the  balance,  $5,000.00.  Of  this  $2,000.00, 
Evans  actually  paid  over  to  Willey,  $1,960.00  and  Con- 
way $40.00  only  ;  though  he  now  insists  that  one-half  of 
the  entire  cash  payment  was  made  with  his  funds.  Upon 
the  bond,  given  for  the  deferred  payment  including  in- 
terest to  the  time  the  deed  of  trust  was  given,  Evans 
paid  about  §2,550.00,  and  Conway  had  paid  nothing 
except  $150.00,  in  April  1855,  if  we  include  a  pay- 
ment of  $150.00  interest  to  April  1,  1855,  which 
though  stated  by  the  commissioner  to  have  been  paid  by 
Evans  &  Conway,  ought  to  be  further  inquired  into,  for 
reasons  hereinafter  stated.  The  entire  amount  then  due, 
of  this  purchase  money  was  probably  about  $6,500«00. 
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Evans   by  his  deed  of  trust,  dated  August  28,  1862,  spedtrTerm. 

secured  a  debt  to  Conway  of  "about  $3,000.00/'     Evans yanoe 

in  his  deposition  says  that  this  provision  was  inserted,  Evanse/oi. 
"for  the  express  purpose  of  indemnifying  said  Conway 
for  the  amount,  he  might  have  to  pay  on  the  balance 
back  on  said  Willey  farms,  in  the  event  that  he,  Evans, 
should  be  so  unfortunate  as  not  to  be  able  to  pay  his 
portion  of  said  balance,  said  sum  so  secured  was  in  his  opin- 
ion ample  to  secure  his  portion  of  said  balance,  and  perhaps 
more,  hence  he  used  the  language  in  the  trust  of  "about 
$3,000.00."  Conway,  on  the  other  hand,  in  his  deposi- 
tion states,  that  a  few  days  before  this  deed  of  tiust  was 
executed,  Evans  told  him  of  his  pecuniary  condition,  and 
said  he  must  then  do  something  for  Conway,  and 
asked  him  if  he  would  take  it  in  land  or  in  money,  and 
Evans  tried  to  sell  some  land  to  pay  him,  but  failed  to 
make  the  sale.  He  states  that  "Evans  did  not  say  at 
that  time  anything  about  what  he  owed  him  (Conway), 
but  said  his  wind  was  gone,  and  he  (Conway)  would 
have  to  take  the  Willey  farm  and  pay  for  it."  He  fur- 
ther states  that  a  few  days  afler  the  deed  of  trust  wa>< 
executed,  Evans  read  it  to  him ;  he  said  that  $3,000.00 
would  not  cover  what  he  (Evans)  owed  him.  Evans 
replied,  he  made  it  about  $3,000.00;  but  when  wc  settle, 
if  he  (Evans)  owed  him  more,  it  could  be  added  to  it, 
and  if  it  was  less,  taken  from  it ;  as  he  (Conway)  under- 
stood it  $3,000.00  was  what  Evans  owed  him  on  account 
of  their  cattle  dealing."  It  is  obvious  from  the  entire 
testimony,  that  there  was  no  collusion  between  Evans  and 
his  brother-in-law,  Conway,  when  this  provision  was 
inserted  in  the  deed  of  trust,  and  there  was  no  purpose 
on  the  part  of  Evans  to  defraud  his  creditors.  And  if 
their  understanding  at  that  time  of  the  condition  of 
their  accounts  can  be  ascertained,  it  ought  to  be  adopted 
as  the  nearest  approach  to  the  truth  that  can  now  be 
reached,  for  it  is  obviously  impossible  to  approximate 
justiceby  attempting  a  settlement  c?e  novo.  The  difficulty 
is  to  ascertain  what  the  parties  then  thought  was  the 
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specui^Term.  *^"®  Condition  of  their  accoant.  There  was  an  ap- 
"^^       parent    misunderstanding  then    between    them  ;    but  I 

ETanlrt  ai.  think  this  was  more  apparent  than  real,  and  that, 
in  fact,  they  then  agreed  very  nearly  as  to  the  trne 
condition  of  their  accounts.  Conway  says,  "  he 
understood  that  Evans  owed  him  about  $3,000.00 
on  account  of  their  cattle  dealings."  But  Evans  had 
paid  on  their  joint  purchase  of  the  Willey  farm  $1,960.00 
of  the  cash  payment,  which,  with  interest  to  the  date  of 
the  deed  of  trust,  amounted  to  about  $2,850.00 ;  and  on 
their  joint  bond  for  the  deferred  payment  he  had  paid 
$2,100.00,  which,  with  interest  to  the  date  of  the  deed 
of  trust,  amounted  to  about  $2,550.00;  so  that  Evans's 
entire  payments  on  that  land  amounted  then  to  about 
$5,400.00.  On  the  other  hand,  Conway  had  paid  of  this 
cash  payment,  only  $40.00,  which,  with  interest  to  the 
date  of  the  deed  of  trust,  amounted  to  only  about  $64.00; 
and  on  the  credit  payment  $150.00,  which,  with  interest 
to  same  date,  only  amounted  to  about  $216.00;  so  that 
his  entire  payments  on  this  land  amounted  then  to  only 
$280.00.  If  they  had  paid  equally  what  had  then  been 
paid,  they  should  each  have  paid  somewhat  over 
$2,800.00 ;  so  that  Conway,  on  this  purchase  of  the  Wil- 
ley land,  then  owed  Evans  more  than  $2,500.00;  so  that 
if,  as  Conway  understood  then,  f]vans  owed  him  on 
their  other  dealings,  about  $3,000.00,  their  accounts  then, 
taken  altogether,  were  nearly  square.  According  to 
Conway's  understanding  at  the  time,  he  did  not  re- 
gard the  purchase  of  the  Willey  farm  as  constituting 
any  part  of  the  partnership  transactions  of  Evans  & 
Conway;  and  hence  he  considered  that  on  these  partner- 
ship transactions  Evans  owed  him  about  $3,000.00; 
while,  on  this  purchase  of  the  Willey  land,  he  owed 
Evans  nearly  as  much.  Evans,  on  the  other  hand,  while 
he  very  nearly  agreed  with  Conway  as  to  the  true  state 
of  their  accounts,  speaks  of  them  from  a  different  view, 
and  hence  the  apparent  conflict  in  their  statements.  He 
regarded  the  purchase  of  the  Willey  farm  as  a  part  of  the 
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partnership  transactions  of  Evans  &  Conway,  and  that  sp€ci2^enn. 
all  the  payments  made  on  this  farm,  whether  by  himself  ^^^^ 
or  Conway,  were  made  out  of  the  funds  of  the  partner-  Evimsrt  ai. 
ship,  and  equally  for  the  benefit  of  each  of  them.  When 
about  to  execute  the  deed  of  trust,  knowing  that  he  could 
in  the  future  make  no  other  payments  on  the  Willey 
farm,  and,  as  he  told  Conway,  that  he  (Conway)  would 
have  to  pay  for  it,  he  undertook,  by  the  provision  in  his 
deed  of  trust,  to  indemnify  Conway  therefor.  He  says  he 
inserted  this  provision  in  the  deed  of  trust :  "  For  the 
express  purpose  of  indemnifying  the  said  Conway  for 
any  amount,  he  might  have  to  pay  on  the  balance  back 
on  the  Willey  farm,  in  the  event  he  (Evans)  should  be 
unable  to  pay  his  portion  of  said  balance  himself;  said 
sum  80  secured,  in  his  opinion,  was  amply  sufficient  to 
secure  his  portion  of  said  balance,  and  perhaps  more ;  and 
hence  he  used  the  language  in  the  trust,  about  ?3,000.00." 
It  is  obvious  from  this  statement,  that  he  regarded 
the  purchase  of  the  Willey  farm  as  a  part  of  the  part- 
nership business  of  Evans  &  Conway,  and  all  the 
payments  made  by  either  of  the  partners  as  made  out  of 
the  partnership  funds ;  lor  the  amount  then  remaining 
due  on  the  Willey  farm  was  a  little  less  than  $5,100.00, 
And  if  he  had  regarded  this  purchase  as  no  part  of  the 
partnership  business,  and  these  payments  as  made  out  of 
his  individual  funds,  and  not  out  of  the  partnership 
funds,  it  would  have  been  Conway's  duty  to  have  paid 
out  of  his  own  funds  all  the  residue  of  this  purchase 
money,  Evans  having  paid  more  than  half  of  the  entire 
purchase  money,  and  Evans  would  have  owed  Conway 
nothing  after  he,  Conway,  had  paid  all  the  residue  of  the 
purchase  money,  and  the  provision  in  the  deed  of  trust 
to  indemnify  Conway  would  have  been  absolutely 
absurd.  Evans  however  regarding  all  the  payments 
that  had  been  made  on  the  Willey  farm,  as  made  out  of 
partnership  funds,  properly  considered,  that  when  Con- 
way paid  the  balance  of  the  purchase  money  then  due  on 
the  Willey  farm,  he  w6uld  be  in  his  debt  to  the  extent  of 
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spedlS^Term.  ODc-half  of  this   balance  of  the  purchase   money.     He 
^^^       estimated  roughly  that  the  one-half  of  this  balance  of  the 

iEym€(  ai.  purchasc  money  was  "about  $3,000.00."  It  turns  out  it 
was  only  about  $2,550.00.  Evans  states  that  at  the  time 
he  deemed  the  amount  named  in  the  deed  of  trust  as 
ample,  and  perhaps  more  than  sufficient.  As  the  securi- 
ty thus  given  for  Conway  was  confined  to  what  he  might 
have  in  the  future  to  pay  for  Evans,  it  is  obvious  that 
Evans  regarded  their  past  accounts,  including  the  Willey 
purchase  and  all  other  transactions  as  about  square.  And 
in  this  opinion  he  differed  but  little,  as  we  have  seen  from 
Conway.  And  this  is  the  view  which,  I  think,  the  cir- 
cuit court  ought  to  have  taken,  that  it  was  wrong  to 
attempt  a  settlement  of  the  accounts  of  these  parties 
de  novo,  and  that,  in  the  actual  settlement  as  made,  in- 
justice was  done  Conway. 

The  court  below  should  have  adjudged,  that  all  the 
accounts  between  Evans  &  Conway  of  every  sort,  includ- 
ing the  purchase  of  the  Willey  farm,  were  on  the  28th 
day  of  August  1862  square,  and  should  then  have  or- 
dered a  settlement  of  the  accounts  between  them  sub- 
sequent to  that  day.  In  making  this  settlement  the 
commissioner  should  have  been,  and  should  now  be,  in- 
structed to  regard  Conway  &  Evans,  as  each  entitled  to 
one-half  of  the  profits  on  all  stock  or  cattle  held  by  Con- 
way &  Evans  on  August  28,  1862.  But  should  regard 
Conway  as  having  no  interest  in  the  cattle  and  stock 
themselves,  but  only  in  the  profits  arising  from  their 
subsequent  sale,  tht  stock  and  cattle  having  been  pur- 
chased out  of  funds  advanced  by  Evans.  All  debts  of 
Evans  &  Conway,  paid  since  August  28,  1862,  should  be 
regarded  as  their  joint  debts,  and  one-half  of  such  of  them 
as  were  paid  by  Conway,  should  be  charged  against 
Evans  as  money  paid  for  him ;  and  in  like  manner 
Evans  is  to  be  charged  with  one-half  of  all  sums  of 
money,  paid  by  Conway  since  August  28,  1862  on  the 
purchase  of  the  Willey  farm,  as  so  much  money  paid 
for  Evans.     Conway  is  not  to  be  regarded  as  entitled  to 
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either  of  the  two  Dawson  purchase  money  notes  advanced  spedii'Tenn. 
by  him,  the  evidence  showing  that  his  claim  of  them  is  ^^^;;i^ 
not  well  founded ;  he  is  to  be  credited  by  one-half  to  the  ErsZ'et  ai. 
taxes,  paid  since  August  28,  1862  on  the  Willey  or  Plum 
run  land,  so  long  as  a  moiety  of  it  was  owned  by  Evans? 
and  to  the  value  of  one-half  of  the  improvements,  put 
by  him  on  said  farm  since  that  time,  so  long  as  a  moiety 
of  it  was  owned  by  Evans ;  and  .he  is  to  be  charged  with 
one-half  of  the  rents  since  that  time,  so  long  as  the  other 
moiety  of  it  was  owned  by  Evans.  He  is  also  to  bo 
charged  with  all  the  rents,  received  since  that  time  of 
Evans's  other  real  estate  or  of  Evans's  interest  in  other 
real  estate,  and  to  be  credited  by  his  improvements  of 
such  real  estate  and  taxes  paid  thereon  since  that  date. 
These  rents  should  be  charged  at  the  amount  per  annum  ^ 
heretofore  fixed  by  the  commissioner,  as  approved  by 
the  ox)urt,  and  the  improvements  since  August  28,  1862 
should  also  be  credited  to  Conway,  at  the  amounts  here- 
tofore fixed  by  the  commissioner,  and  approved  by  the 
court ;  these  estimates  both  ot  the  annual  value  of  the 
lands  and  of  the  improvements  being  sustained  by  the 
evidence.  In  charging  these  rents  the  commissioner 
should  charge  interest  from  the  end  of  each  year,  in  which 
the  rents  are  charged.  It  is  true,  that  at  common  law  in 
actions  for  the  recovery  of  rent  in  arrear,  it  was  a  general 
rule  not  to  allow  interest,  because  the  landlord  had  a  sum- 
mary remedy  by  distress;  but  this  rule  was  changed  by  the 
Virginia  act  of  March  2,  1827.  See  Acts  of  1826-7, 
chap.  27,  §3;  since  then  there  seems  to  be  no  difference  be- 
tween debts  due  for  rent  and  other  debts.  In  the  Code 
of  Virginia  of  1860,  p.  618,  chap.  138,  §7,  it  is  express- 
ly provided,  that  "  in  actions  for  rent  or  for  use  and  oc- 
cupation, interest  shall  be  allowed  as  on  other  contracts.'' 
And  the  same  provision  is  in  the  Code  of  West  Virginia, 
p.  527,  chap.  93,  §7.  That  the  rent  is  what  is  called 
"estimated"  can  make  no  reasonable  difference.  See 
Boiling  V.  Lersner,  26  Gratt.,  65.  The  commissioner 
in  his  report  of  August  10, 1870  in  one  place  states,  that 
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speciifTerm.  Evaiis  paid  to  John  S.  Chisler  on  May  12,  1862  on  the 
Vance  bond  given  for  the  purchase  of  the  Willey  farm  $200.00; 
EvMiirtoi.  y^^  ^^  calculating  the  balance  due  on  this  bond  in  the 
same  report,  he  appeais  to  have  accidentally  omitted  this 
credit.  Unless  there  is  some  good  reason  for  this  omis- 
sion, in  restating  this  account  this  credit  should  be 
allowed.  The  case  however  was  not  and  is  not  now  in  a 
condition  to  justify  an  order  to  ascertain  the  balance  due 
on  this  bond.  This  bond  was,  as  the  record  shows  by  an 
indorsement  on  the  back  thereof,  assigned  absolutely  to 
George  S.  Bacon  by  W.J.  Willey  ;  and  George  S.  Bacon, 
by  an  indorsement  thereon,  assigned  it  to  John  S.  Chis- 
ler.    This  indorsement  is  in  these  words : 

"  For  value  received,  1  assign  the  within  to  John  S. 
Chisler,  reserving  all  interest  that  may  have  accrued 
prior  to  the  1st  day  of  April  1853. 

'*  George  8.  Baoon/* 

With  reference  to  this  interest  the  commissioner  re- 
ports thus:  *' Credit  paid  by  Conway  to  Elizabeth  Wil- 
ley, ^150.00.  The  balance  of  the  interest  to  said  date 
(April  1,  1855),  in  the  absence  of  proof  as  to  whom  it 
was  paid  by,  the  commissioner  presumes  to  have  been 
paid  by  Conway  &  Evans,  $150.00.'' 

Neither  W.  J.  WMlley  nor  Geo.  S.  Bacon  are  parties  to 
this  ^uit.  The  general  rule  is,  that  where  it  is  necessary 
to  adjudicate  the  rights  of  an  assignee,  the  assignor,  or 
if  he  be  dead,  his  personal  representative  must  be  made 
a  party  to  the  cause.  See  Corbin  v.  Emmerson,  10  Leigh 
663.  An  exception  has  been  made  to  this  general  rule, 
that  where  the  assignment  is  absolute  and  unconditional, 
leaving  no  equitable  interest  whatever  in  the  assignor, 
and  the  extent  and  validity  of  the  assignment  is  neither 
doubted  or  denied,  and  there  is  no  remaining  liability  in 
the  assignor  to  be  affected  by  the  decree,  it  is  not  neces- 
sary to  make  the  assignor  a  party :  See  TVecothick  v. 
Austin  et  al,  4  Mas.  C.  C.  R.  44  ;  Ward  v.  VanBokelen, 
2  Paige  289  ;  James  River  and  Kanawha  Co,  v.  Littlgohriy 
18Gratt.83. 
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Wm,  J.  Willey  comes  within  this  exception,  and  it  gpeciiS^Term. 
was  therefore  unnecessary  to  make  him  a  party;  but  "'^^ 
George  S.  Bacon  does  not;  he  has  an  interest  expressly  ETanl*  ai. 
reserved  to  him  in  the  assignment,  and  he  or  his  per- 
sonal representative,  if  he  be  dead,  must  be  made  a  party, 
before  the  court  could  properly  adjudicate,  whether  the 
interest  in  this  note,  which  he  expressly  reserved  to  him- 
self, had  been  extinguished.  The  court  should  therefore 
have  required  him  or  his  personal  representative  to  have 
been  made  a  party  defendant,  and  then  should  have  made 
an  order  directing  an  inquiry  to  be  made  by  the  commis- 
sioner, as  to  whether  the  interest  so  reserved  by  him  had 
been  extinguished,  and  if  so  in  what  manner,  and  also 
what  balance  was  due  on  said  bond,  and  to  whom.  It 
is  also  urged  as  an  error  in  this  cause,  that  the  court 
ought  to  have  decreed  no  sale  of  the  lands  of  Evans,  till 
the  amount  and  priority  of  all  the  liens  had  been  ascer- 
tained. The  decrees  complained  of  in  this  respect  are 
consent  decrees,  and  the  sales  made  under  them  have  all 
been  confirmed  ;  and  for  each  of  these  reasons  this  Court 
cannot  now  review  them.  See  Code  of  West  Virginia, 
chap.  132,  §8. 

So  much  therefore  of  the  decree  of  March  23,  1870 
must  be  set  aside  and  annulled,  as  approves  and  confirms 
that  portion  of  the  report  of  commissioner  Moreland, 
filed  January  27,  1870,  which  was  made  in  answer  to  the 
inquiry,  "what  sum,  if  any,  is  still  due  and  owing  from 
said  Evans  &  Conway  to  John  J.  Chisler  as  executor  of 
John  S.  Chisler,  assignee  of  Wm.  J.  Willey;''  and  also 
that  portion  of  said  report,  which  was  made  in  answer  to 
the  inquiry,  "  what  amount,  if  any,  is  due  from  said 
Evans  to  Conway  on  all  accounts  whatsoever;"  and  also 
so  much  of  said  decree  as  directs  the  commissioner  to  as- 
certain the  balance  of  the  purchase  money  on  the  Plum 
run  farm.  And  so  much  of  the  decree  of  December  17, 
1870  must  be  set  aside  and  annulled,  as  approves  and 
confirms  that  portion  of  the  report  of  commissioner 
Moreland,  filed  August  10,  1870,  which  was  made  in  an- 
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speciafTerm.  ^^^'®''  ^^  ^^®  inquiry,  what  was  the  balance  of  the  par- 
^~^       chase  money  due  on  said   Plum  run  farm,  together  with 

Ermnl'et  ai.  anything  else  deemed  pertinent  touching  the  matter  of 
the  payments  of  same.  And  so  much  of  the  decree  of 
the  21st  day  of  September  1871  must  be  set  aside  and 
annulled,  as  approves  and  confirms  that  portion  of  the 
report  of  commissioner  Moreland,  filed  September  20 
1871  which  reports  the  amount  of  the  indebtedness  of  Wil- 
liam Conway  to  George  D.  Evans,  that  accrued  prior  to 
January  1, 1864,  as  $1,938.09,  with  interest  thereon  from 
January  20,  1870,  and  states  the  whole  amount  of  the 
indebtedness  of  William  Conway  to  George  D.  Evans 
on  the  20th  day  of  January  1870  to  be  $2,757.46,  and 
also  so  much  of  said  decree  as  orders  that  said  Evang 
do,  for  the  benefit  of  his  creditors,  recover  against  said 
Conway  $2,757.46,  with  interest  thereon  from  January 
20,  1870  till  paid,  and  that  said  Conway  do  pay  the 
same  to  the  receiver  of  the  court,  and  as  authorizes  exe- 
cution to  issue  therefor,  and  directs  the  distribution 
thereof;  and  also  so  much  of  said  decree  as  directs, 
that  unless  the  said  Conway,  or  some  one  for  him, 
do  pay  within  ninety  days  the  one-half  of  the  residue 
of  the  purchase  money  on  the  Plum  run  farm,  as  it  ap- 
pears to  the  court,  L.  S.  Hough  and  A.  Brooks 
Fleming,  who  were  thereby  appointed  special  commis- 
sioners for  that  purpose,  should  sell  as  prescribed  Con- 
way's undivided  moiety  of  said  land  ;  and  also  so  much 
of  said  decree,  as  reserves  to  George  D.  Evans  for  the 
benefit  of  his  said  creditors  the  right  to  come  in  under 
the  footing  of  said  decree,  and  ask  for  a  sale  of  Conway's 
estate  to  pay  said  debt,  found  due  to  said  Evans.  And 
this  cause  should  be  remanded  to  the  circuit  court  of 
Monongalia  county  with  directions  to  cause  George  S. 
Bacon,  or  his  personal  representative,  if  he  be  dead,  to 
be  made  a  party  defendant  to  this  cause ;  and  to  proceed 
with  this  cause  in  the  manner  and  according  to  the  prin- 
ciples indicated  in  this  opinion,  and  further  according  to 
the  principles   and  rules  governing  courts  of  equity. 
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And  the  appellants  must  recover  of  the  appellees,  other  spedai^erm. 
than  A.  S.  Vance,  C.  Nicholson,   Brown   &  Wormley,       ^^^^ 
William  Ijafferty,  John  Rogers,  H.  W.  Gaddis,  John  H.    EYnnl'et  ai. 
Hoffman,  P.  H.  Keck,  The  Frostburg  Bank,  William  G. 
Brown,  Philip  S.  Basnett,  Rawley  E.  Dent  and  Nancy 
Dent,  John  J.  Chisler  ex'r  of  John   S.  Chisler,  their 
costs  expended  in  the  prosecution  of  their  appeal  in  this 
Court,  which  costs  the  circuit  court  aforesaid  is  directed 
to  have  paid  out  of  the  funds  which  are  now,  or  may 
hereafter  be,  in  its  hand  or  under  its  control  in  this  cause, 
other  than  the  funds,  which  may  arise  from  any  sale  of 
the  one  moiety  of  the  Plum  run  farm  owned  by  William 
Conway,  should   such   sale   hereafter   be  made  in  this 
cauae. 

Cause  Remanded. 
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§-^  Hickman  v.  Paintkr  et  al. 

55    490 

Decided  October  25,  1877, 

1877.         1.  A  bill  is  tiled  by  H.,  to  set  up  a  lost  receipt,  which  the  defend- 


SpeelAl  Term, 


ant,  P.,  had  given  H.  88  constable,  for  certain  claims  put  in 
the  said  constable's  hands  for  collection.  On  demurrer,  Held  : 

I.  Equity  has  jurisdiction,  notwithstanding  courts    of    law 

exercise  jurisdiction  in  the  same  class  of  cases. 

II.  The  court  relieves  against  the  accident  of  the  loss,  by  set- 

ting up  the  evidence  of  the  debt. 

III.  The  court,  having  taken  jurisdiction  for  one  purpose,  it 
will  adjudicate  the  full  merits. 

To  such  bill,  the  clerk  appends  his  jurats  thus:  "Sworn  to  in 
open  court  by  the  plaintiff."     Held  : 

I.  That  as  the  plaintiff  swore  to  the  bill  in  open  court,  and 

as  the  bill  specifically  alleges  the  loss  of  the  receipt,  the 
oath,  thus  taken  or  made,  is  sufficient  to  answer  the  re- 
quirement of  the  law  as  to  a  lost  instrument. 

II.  That  as  the  statute  prescribing  the  form  of  the  jurat  for 

the  verification  of  pleadings,  (ioes  not  make  it  obligatory 
to  follow  that  precise  form,  but  authorizes  that  it  should 
be  to  the  same  *^ effect"  it  is  not  necessary,  when  the 
pleading  is  sworn  to  in  open  oourt,  that  there  should  be 
the  clerk's  jura/  of  the  precise  verification  made;  the  ap- 
pellate court  will  presume  the  verification  to  have  been 
in  effect  that  prescribed  by  the  statute. 

III.  The  jurat  of  the  clerk  in  this  case  is  sufficient. 

Where  the  order  of  the  circuit  court,  referring  a  cause  to  a  per- 
son to  take,  state  and  settle  an  account  of  indebtedness,  desig- 

'  nates  him  "a  maater  co/nmimoner  of  Um  courL,"  and  there  la 
nothing  in  the  record  to  show  he  was  not  one  of  the  commis- 
sioners  of  the  court.    Held  : 
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I.  The  appellate  court  will,  in  such  case,  consider  him  regu-  g     ilj'xerm 
larly  appointed  and  qualified  as  such  commissioner. 


II.  As  such  commissioner,  he  is  authorized  not  only  to  take 
and  state  the  account  referred  to  him,  but  also  to  take 
depositions. 

4  Where  an  answer  does  not  allege  new  matter  constituting  a 
claim  for  affirmative  relief,  and  does  not  pray  for  affirmative 
relief,  but  merely  alleges  payment  and  set-ofT  to  the  plain- 
tiff's demand,  it  does  not  necessitate  a  reply  to  controvert  the 
allegations,  as  required  by  sections  35  and  36,  chapter  125 
of  the  Code,  and  proof  thereof  should  be  required ;  especially 
so,  when  the  answer  is  in  no  part  taken  for  confessed. 

5.  Where  the  record  is  irregular  and  confused,  and  the  proof 
somewhat  vague,  the  appellate  court  will  not  reverse  a  decree 
in  such  a  case,  unless  it  is  clearly  wrong. 

Appeal  from,  SLixd  supersedeas  to,  a  decree  oi  the  circuit 
court  of  the  county  of  Fayette,  rendered  on  the  29th 
day  of  August  1871,  in  a  cause  in  chancery  in  said  court 
then  pending,  wherein  John  Hickman  was  plaintiff,  and 
Anderson  Painter  and  others  were  defendants,  allowed 
upon  the  petition  of  the  defdenants  below. 

Hon.  H.  L.  Gillaspie,  a  former  Judge  of  said  court 
rendered  the  decree  complained  of. 

Moore,  Judge  furnishes  the  following  statement  of 
the  case  : 

Hickman  filed  his  bill  in  chancery  at  the  June  rules, 
1868,  holden  for  the  circuit  court  of  Fayette  county, 
against  Anderson  Painter  and  others,  alleging,  substan- 
tially, that  in  the  year  1859  or  1860,  he  placed  in  the 
hands  of  .said  Painter,  who  was  then  constable  for  said 
county,  "a  number  of  small  notes  and  accounts  against 
divers  persons  to  warrant  for  and  collect,  which  notes 
and  accounts  amounted  in  all  to  something  more  than 
$300.00,"  for  which  he  took  Painter's  receipt  as  con- 
stable, and  that  the  said  receipt  "  has  been  lost  or  mis- 
placed "  so  that  the  plaintiff  "  cannot  now  designate  the 
amounts  of  each  or  even  all  of  the  same,  or  even  all  of 
the  persons  from  whom  they  were  due,  as  he  has  only 
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spedifrwin,  ^'^  memory  to  look  to  in  the  matter ;  that  most  of  the 
Hickman  claims,  if  Dot  all  of  them^  were  due  from  persons  entire- 
Ptint^  tfoi.  ly  solvent,  and  as  he  "  believes  and  charges  have  been 
paid  to  said  Painter  ;'*  that  he  remembers  some  of  the 
debtors,  and  can  approximate  their  debts,  '^  which  are  as 
follows,  viz  :  A  note  against  John  B.  Jones  for  about 
$20.00 ;  one  or  two  notes  against  T.  S.  Robson  for  about 
$30.00;  one  against  Allen  Meadows  for  about  $20.00 ;  the 
others  are  not  remembered,  but  the  aggregate  amount 
was  fully  $300.00,  most,  if  not  all  of  which  plaintiff 
"  charges  was  collected  by  said  Painter,  but  no  part  of 
the  same  has  ever  been  paid  to  your  orator;*'  that  "at 
the  time  said  claims  were  placed  in  the  hands  of  said 
Painter,  James  Montgomery,  Joseph  Faulkner,  John 
Wingrove,  and  Thomas  S.  Robson  were  the  sureties  of 
said  Painter  as  constable,  as  will  more  fully  appear  by 
reference  to  the  oflScial  bond  of  said  Painter,"  (a  copy  of 
which  bond  he  filed  with  the  bill);  that  Joseph  and  John 
Wingrove  have  departed  this  life ;  that  the  administration 
of  the  estate  of  Wingrove  was  committed  to  R.  B. 
Cassady,  sheriff  of  said  Fayette  county;  and  that 
Wm.  Myles  has  qualified  as  the  administrator  of  Jos. 
Faulkner ;  that  "  Painter  is  liable  for  said  claims,  or  at 
least  to  account  for  them  so  far,  as  they  have,  or  could 
have  been  collected"  &c.;  plaintiff  therefore  prays,  "that 
said  Painter  be  compelled  to  discover  what  has  been  done 
with  said  claims,  what  has,  or  what  could  have  been  col- 
lected, and  what  disposition  he  has  made  of  the  same ; 
and  that  he  and  his  securities  be  compelled  to  pay  over 
to  plaintiff  the  amount  for  which  they  are  liable;  and 
for  "such  other,  further  and  general  relief  as  is  consis- 
tent with  equity."  The  bill  contains  the  usual  prayer 
for  parties  to  be  made  defendant,  and  compelled  to 
answer  upon  oath.  To  the  bill  is  appended  the  follow- 
ing :  "Sworn  to  in  open  court  by  plaintiff,  W.  T.  Tim- 
berlake,  clerk  circuit  court,  Fayette  county". 

On  the  22d  day  of  September  1868,  the  bill  having 
been  taken  for  confessed,  the  circuit  court,  on  motion  of 


Digitized  by 


Google 


OF   WEST  VIRGINIA.  389 

the  plaintiff,  ordered  "that  H.  W.  Brazie,  a  master  com-  speci^'Tcrm. 
missioner  of  this  court,  do  take  an  account  of  the  debts  "  Hickman 
referred  to   in  this  cause,  placed  by  the  plaintiff  in  the    vninter  etai. 
hands  of  the  defendant.  Painter,  and  that  he  do  state 
and  settle  the  accounts  between  the  parties,  and  report," 

On  the  23d  day  of  August  I860,  the  said  commissioner 
filed  a  report  in  the  cause,  stating  "that  said  account  can- 
not be  taken  unless  the  parties  appear  before  him,  and 
that  A.  Painter  hjis  failed  to  appear  after  notice,  and 
therefore  the  account  cannot  be  taken,  unless  he  do  ap- 
pear." 

That  report  was  excepted  to,  because  "not  made  in  obe- 
dience to  an  order  of  court,  and  because  it  was  not  made 
on  a  subject  referred  to  the  commissioner." 

On  the  said  hist  mentioned  day,  the  court  acting  upon 
said  report,  ordered :  "that  an  attachment  be  sued  forth 
against  A.  Painter,  for  his  contempt  in  failing  to  obey 
the  summons  of  commissioner  H.  W.  Brazie,"  *  * 
"unless,"  &c. 

The  said  commissioner  gave  notice  to  said  Painter, 
that  on  the  14th  day  of  February  1870,  at  his  office,  he 
would  take  and  state  said  account,  and  required  him  to 
appear  with  all  his  pa})ers  relating  to  the  cause. 

On  the  23d  day  of  February  1870,  Anderson  Painter, 
filed  in  the  clerk's  office  of  said  court  his  answer,  with 
exhibits  of  counter  claims  and  sets-ofl,  to  said  bill,  which 
purports  to  have  been  sworn  to  in  open  court,  February 
24,  1870. 

The  answer  admits  that  plaintiff  placed  in  defendant 
Painter^s  hands  as  constable,  as  alleged  in  the  bill,  cer- 
tain claims,  the  exact  amount  defendant  did  not  recollect, 
"but  is  quite  sure  that  all  the  claims  taken  together  did 
not  amount  to  the  sum  of  $300.00,  that  the  claims  set 
forth  in  plaintiff's  bill,  to-wit :  the  claim  of  $20.00  on 
John  B.  Jones,  the  claim  on  T.  S.  Robson  for  $30.00,  and 
on  Allen  Meadows  for  $20.00,  the  following  disposition 
was  made  of  them,  to-wit :  the  $20.00  claim  on  Meadows 
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was  returned  by  this  respondent  to  plaintiff,  and  is  now 
in  his  possession  ;  the  debt  on  Jones  aforesaid  was  only 
for  the  sum  of  $9.38,  and  has  long  since  been  paid  to 
said  Hickman,  and  over  i>aid  as  will  be  seen  by  an  order 
drawn,  upon  this  defendant  by  plaintiff,  said  order  bear- 
ing date  March  10,  1859,"  (and  filed  as  part  of  this 
answer),  "  being  for  the  sum  or  $13.67,  which  order  was 
duly  accepted  by  this  defendant ;  besides  said  Jones  placed 
in  the  hands  of  this  defendant  various  fee  bills  on  the 

said  Hickman  amounting  to  $ ,  (which  fee  bills  are 

filed  as  part  of  this  answer).  That  the  "  claims  men- 
tioned in  plaintiff 's  bill  on  T.  S.  Robson  have  long  since 
been  paid  by  this  defendant  to  plaintiff,  to-wit:  in  the 
year  1859;  and  the  respondent  says  that  all  the  claims, 
at  any  time  placed  in  his  hands  as  constable  as  aforesaid 
by  plaintiff,  have  either  been  paid  to  said  plaintiff,  or 
regularly  returned  to  the  clerk's  office  ^^nopropei'ty  found,^^ 
as  required  in  such  cases  by  law,  and  were  against  per- 
sons wholly  insolvent.^'  Respondent  further  denies 
owing  ])laintiff  anything,  or  being  in  any  respect  liable 
to  him  as  an  officer  as  aforesaid ;  but  charges  that  the  plain- 
tiff **  is  indebted  to  him  for  official  services  rendered 
him,  and  for  suras  advanced  for  him,  and  one  saddle  of 
value  $20.00,  in  the  sum  of  $60.00,"  (as  seen  by  an  ac- 
count filed  with  the  answer)  and  also  in  certain  other 
sums  staled  in  the  answer  and  exhibits  filed  therewith. 

The  defendant  Painter  also  filed  the  plea  of  the  stat- 
ute of  limitations,  and  on  the  23d  day  of  February  1870 
the  court  gave  said  defendant  leave  to  file  his  answer, 
which  he  did,  and  the  plaintiff  filed  his  replication 
thereto. 

On  the  23d  day  of  August  1870  the  court  ordered  the 
commissioner  theretofore  appointed  to  proceed  to  take 
the  account  in  this  cause,  and  further  ordered  him  "to 
take  any  proof  offered  by  either  party  in  reference  to  the 
claims  and  demands  mentioned  in  this  cause,  and  to  ex- 
amine either  party  on  oath  if  required,  or  if  he  may 
think  it  necessary;  and  that  he  show  what  amount  is  due 
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to  either  of  the  parties  from  the  other,"  and  report  his  specilS^Tem. 

proceedings.  Hickman 

The  commissioner  filed  his  report  January  20,  1871,  Painter «/ a/. 
with  the  exceptions  thereon  endorsed,  which  report  shows 
that  both  parties  were  present  at  the  taking  of  said  ac- 
count; and  that  after  considering  the  depositions  filed 
with  the  papers  of  the  cause,  theretofore  taken,  and  those 
taken  before  him,  the  commissioner  found  due  plaintiff 
from  defendant  Painter  $300.00,  with  interest  from  1859 
until  paid,  subject  to  a  credit  of  $14.40  of  same  date, 
leaving  a  balance  due  said  plaintiff  of  $285.60,  interest 
to  February  20,  1871,  (eleven  years,  one  month,  twenty 
days)  $188.50;  total  due  to  date  $474.10." 

The  defendant  excepted  to  the  said  last  report,  be- 
cause: 1st.  It  is  contrary  to  the  evidence.  2d.  It  does 
not  pursue  the  order  directing  it.  3d.  It  is  informal. 
4th.  That  there  is  no  testimony  before  the  commissioner, 
or  filed  in  the  papers  of  the  cause,  showing  any  indebt- 
edness of  the  defendant. 

On  the  28th  day  of  August  1871,  the  following  order 
was  made  by  the  court :  "  This  cause  came  on  to  be  heard 
upon  the  exceptions,  filed  to  the  affidavit  made  by  the 
plaintiff  to  the  allegations  of  the  bill ;  and  the  demurrer 
to  the  bill,  after  argument  of  counsel,  was  overruled  by 
the  court." 

On  the  29th  day  of  August  1871,  the  court  rendered 
the  following  decree  : 

"This  cause  came  on,  this  29th  day  of  August  1871, 
to  be  heard  upon  the  bill  of  the  plaintiff',  regularly  ma- 
tured for  hearing,  and  the  exhibits  filed  therewith,  and 
the  answer  of  Anderson  Painter,  with  replication  there- 
to, and  depositions  ot  witnesses,  and  the  report  of  com- 
missioner H.  W.  Brazie,  with  the  exceptions  thereto,  and 
was  argued  by  counsel.  Upon  consideration  whereof,  it 
is  adjudged,  ordered  and  decreed,  that  said  report  be 
confirmed,  except  as  to  $54.60  paid  in  the  year  1859. 
It  IS  further  adjudged,  ordered  and  decreed,  that  the 
plaintiff  recover  of  the  defendants,  Anderson  Painter, 
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speciii'Terin.  J^mes  Montgomery  and  R.  B.  Cassady,  administrator  of 
~ Hickman  J<>hn  Wingrovc,  dc^cea.scd,  to  be  levied  of  the  goods  and 
Paiatere/a/.  chattels  of  John  Wingrove,  deceased,  in  the  hands  of  his 
administrator  to  be  administered,  Thomas  S.  Robson, 
and  William  Myles,  administrator  of  Joseph  Faulkner, 
deceased,  to  be  levied  of  the  goods  and  chattels  of  Jos. 
Faulkner,  deceased,  in  the  hands  of  his  administrator  to  be 
administered,  in  the  sum  of  $394.81,  with  interest  thereon 
from  the  29th  day  of  August  1871,  until  paid,  and  his 
costs  by  him  about  his  suit  in  this  behalf  expended,  in- 
cluding an  attorney's  fee  of  $25.00. 

J.  W.  Davis,  for  appellants,  cited  : 
Code   W.   Va.,   chap.   130,  §23;  1    Greenl.   part   3, 
chap.  2,  §  329 ;  Lyons  v.  Miller,  6  Gratt.  427. 

A.  C,  Snyder,  for  appellee  : 

The  plaintiff's  bill  is  maintainable  upon  two  distinct 
grounds : 

1st.  It  is  a  suit  upon  a  lost  instrument:  Shields  v.  Com* 
monwealth,  4  Rand.  541 ;  Kemey  v.  Kemey,  6  Leigh  478; 
Hunter  et  al,  v.  Robinson,  adin'r,  5  W.  Va.,  272. 

In  the  case  of  Cabell  v.  Megginson,  a  bill  upon  a  lost 
instrument  was  sustained  without  an  affidavit:  6 
Munf.  202.  But  if  an  affidavit  is  required,  it  can  be 
filed,  or  the  bill  sworn  to,  at  any  time  before  final  hear- 
hearing:  Thornton  v.  S^ewjaW,  7  Leigh  128.  In  the 
case  at  bar  the  bill  shows,  that  it  was  duly  sworn  to.  An 
affidavit,  if  sworn  to  in  open  court,  is  sufficient  without 
the  j^wrai:     Cleveland  w.  Stanley,  13  Ind.  549. 

2d.  It  is  a  bill  for  a  discovery:  Chichester  v.  Vass,  1 
Munf.  98;  Sco«  v.  Osborne,  2  Munf.  413;  Lyons  v.  MU- 
ler,  6  Gratt.  427 ;   Coffman  v.  Sangston,  21  Gratt.  263. 

If  the  bill  shows  ground  for  a  discovery,  which  is  not 
proved  in  the  case,  the  defect  cannot  be  reached  by  de- 
murrer or  answer  upon  the  merits.  The  jurisdictional 
facts  must  be  put  directly  in  issue,  either  by  plea,  or  spe- 
eific  denial  in  the  answer  :  Pryor  v.  Adams,  1  Call  382, 
391. 
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MooRE^  Judge,  delivered  the  opinion  of  the  Court.     spediS'Tenii. 

This  cause  is  before  us  upon  an  appeal  allowed  the  de-  iuckmu 
fendants  from  the  decree  of  August  29,  1871,  rendered  ^tdntn^taL 
by  the  circuit  court  of  Fayette  county.  The  first  ground 
of  error,  presented  by  the  appellants,  is,  that  the  circuit 
court  did  not  sustain  the  demurrer  to  the  bill,  upon  the 
ground  that  it  was  not  sworn  to  at  the  time  the  demurrer 
was  filed,  and  that  when  it  was  sworn  to,  afterwards,  it 
was  not  done  as  required  by  the  Code,  chapter  125,  §37, 
p.  604.  That  section,  declares :  "  If  the  plaintiff  desire 
the  defendant  to  answer  the  bill  on  oath,  he  must  verify 
his  bill  by  oath ;  and  if  the  bill  be  so  verified  the  defend- 
ant must  in  like  manner  verify  his  answer.  But  if  the 
bill  be  not  verified,  the  defendant  need  not  verify  his 
answer,  and  if  he  does  so,  it  shall  not  be  entitled  to  any 
more  weight  in  the  cause  than  if  it  had  not  been  verified. 
In  case  the  defendant  verify  his  answer,  alleging  new 
matter  constituting  a  claim  for  affirmative  relief,  the 
plaintiff  must  verify  his  reply  thereto."  The  42d  sec- 
tion of  said  chapter, "  The  verification  of  any  pleading, 
and  the  certificate  thereof,  shall  be  in  form  or  effect  as 
follows : 
State  of  West  Virginia,  County,  to- wit  : 

A B ,  plaintiff,  (or  defendant,  as  the  case  may 

be),  named  in  the  foregoing  bill,  (or  answer,  replication, 
or  plea,  as  the  case  may  be),  being  duly  sworn,  says  that 
the  facts  and  allegations  therein  contained,  so  far  as  they 
are  stated  on  his  own  knowledge,  are  true,  and  that  so  far 
as  they  are  stated  upon  information,  he  believes  them  to 
be  true. 

A B ,  plaintiff,  (or  defendant). 

Taken,  sworn  to,  and  subscribed  before  me,  this  —  day 
of . 

C D ,  clerk,  (or  other  officer  swearing  him). 

If  the  party  required  to  verify  a  pleading,  be  an  ad- 
ministrator or  other  fiduciary,  it  shall  be  sufficient  if  he 
swears  that  he  believes  the  plea  or  other  pleading  to  be 
true." 

90 
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specua'rena.       Upon  an  appeal  to  this  court  in  the  matter  of  petition 
Hickman     ^^  ^^^   Qavk  &c.  7  West  Va.  467,  in  the  opinion  of 

ftinir eiui.  ^^^  Court,  at  page  472,  Judge  Paull  said  :  "  It  is  said 
however  that  the  certificate  appended  to  the  petition,  in 
the  following  words:  *  subscribed  and  svyorn  to  before 
me,*^  &c,,  is  not  sufficient.  In  the-  Code  of  Virginia  no 
form  of  certificate,  for  the  verification  of  pleadings,  such 
as  appears  in  the  present  Code,  page  605,  was  prescribed. 
These  words  certainly  refer  to  the  petition,  and  must  be 
held  as  embracing  and  verifying  the  contents  of  the 
petition.  Formerly  where  no  form  of  certificate  was 
prescribed,  it  was  a  very  common  and  constant  mode  of 
certifying  an  affidavit  to  the  contents  of  a  paper,  or  of  a 
pleading,  and  the  very  absence  of  all  controversy  and 
decision  in  our  courts  upon  the  question  may  be  regard- 
ed as  some  evidence  in  favor  of  the  sufficiency  of  such 
a  certificate. '^ 

In  the  case  o{ Hunter  et  al.  v.  Robinson  adrn^r,  5  West  Va. 
272,  which  was  a  bill  brought,  since  the  adoption  of  our 
Code,  to  enforce  payment  of  lost  bonds.  The  bill  was 
not  sworn  to,  but  was  accompanied  by  an  affidavit  of  the 
loss  of  the  bonds,  made  by  one  McChesney,  from  whose 
custody  the  bonds  seem  to  have  been  lost,  and  was  made 
a  part  of  the  bill,  it  was  held  by  this  Court,  Judge  Berk- 
shire delivering  the  opinion,  that  the  McChesney  affi- 
davit, "  was  sufficient  to  satisfy  the  requirement  of  the 
law  in  such  cases,"  and  that  the  demurrer  was  therefore 
properly  overruled. 

In  Thoi^iton  v.  Stewart,  7  Leigh  128,  which  was  also  a 
bill  for  relief  upon  a  lo.st  bond,  the  bill  prayed  a  dis- 
covery from  the  defendants  of  the  execution  of  the 
bond,  and  of  the  transfer  thereof  to  Stewart,  and  such 
relief  as  he  should  be  found  entitled  to.  This  bill  was 
not  verified  by  affidavit,  nor  was  any  affidavit  filed  vntJi 
the  bill  of  the  fact  of  the  bond  being  lost ;  the  bill  was 
answered  by  Thornton  and  Scruggs,  and  there  was  a 
general  replication  to  Thomton^s  answer,  but  no  replica- 
tion to  the  answer  of  Scruggs.     The  cause  was  removed 
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irom  the  county  court  to  the  superior  court  of  chancery,  gpecii^rwin. 
"and  there,  many  years  after  the  commencement  of  the     mckmim 
suit,  the  plaintifi  made  and  filed  an  affidavit,  that  the    ^unviretai. 
bond,  at  the  time  of  the  exhibition  of  the  bill  and  still 
was  lost,  and  that  he  had  no  hope  of  ever  finding  it." 
Tucker,  J.,  in  delivering  the  opinion  of  the  court,  said; 
"  For  though  it  was  not  filed  with  the  bill,  it  is  one  of 
those  defects,  which  I  think  may  well  be  supplied  in  the 
progress  of  the  cause,  where  there  has  been  no  demurrer 
to  the  bill  for  want  of  it." 

In  the  case  before  us,  the  bill  is  filed  to  set  up  a  lost 
receipt,  which  the  defendant  Painter  had  given,  as  con- 
stable, to  the  plaintiff  for  certain  claims,  put  in  the  con- 
stable's hands  for  collection.  It  is  well  established  that 
"equity  has  jurisdiction  whenever  a  lost  instrument  is 
to  be  set  up,  notwithstanding  that  the  courts  of  law  now 
exercise  jurisdiction  in  the  same  cases :"  Shields  y»  Com- 
monwealih,  4  Rand.  541 ;  and  the  facts  of  the  case  may 
be  ascertained  by  reference  to  a  commissioner,  or  by 
issues  to  be  tried  by  a  jury,  according  to  the  common 
course  of  the  court :  Idem  546,  opinion  by  Green,  J. 
The  court  relieves  against  the  accident  of  the  loss,  by 
setting  up  the  evidence  of  the  debt :  Harrison  v.  Field, 
2  Wash.  136 ;  and  having  taken  jurisdiction  for 
one  purpose,  it  will  adjudicate  the  full  merit  of 
the  case.  Our  Code,  chapter  130,  §14,  p.  617,  per- 
mits such  proceeding  upon  affidavit  of  such  loss,  but  does 
not  prescribe  any  form  for  an  affidavit  for  that  purpose. 
In  the  case  of  Cleveland  v.  Stanley,  13  Ind.  549,  550, 
Worden,  Judge,  delivering  the  opinion  of  the  court 
said :  "  It  is  also  objected,  that  the  affidavit  filed  was 
not  sworn  to ;  but  it  purports  to  be  an  affidavit,  and  was 
so  treated  in  the  court  below,  although  it  does  not  appear 
to  have  the  jurat  of  the  clerk.  It  may  have  been  sworn 
to  in  open  court;  if  so,  it  needed  no  jurat  as  evidence, 
that  it  had  been  duly  sworn  to  -by  the  affiant."  Now, 
under  the  statute,  it  was  not  obligatory  on  the  plaintiff  to 
make  oath  to  his  bill^  as  mere  pleading,  unless  he  wanted 
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8peciii^T«rm.  ^  compel  the  detendaot  to  answer  under  oath ;  but  it 
Hickman  was  necessary  to  make  aflSdavit  of  the  loss  of  the  receipt, 
vaintattaL  he  wished  to  set  up.  I  am  of  opinion,  that  as  the  plain- 
tiff swore  to  the  bill  in  open  court,  and  as  the  bill  alleges 
the  loss  of  the  receipt,  the  oath  thus  taken  or  made,  is 
sufficient  to  answer  the  requirement  of  the  statute  as  to 
a  lost  instrument.  Upon  the  authorities  cited,  and  also 
because  the  statute  prescribing  the  form  for  the  verifica- 
tion of  pleadings  does  not  make  it  obligatory  to  follow 
that  precise  form,  but  authorizes  that  it  should  be  to  the 
same  **  effect,'^  I  am  further  of  opinion,  that  when  the 
pleading  is  sworn  to  in  open  court,  it  is  not  necessary 
that  there  should  be  the  clerk's  ywro^  of  the  precise  veri- 
cation  made,  but  that  the  appellate  court  will  presume 
the  verification  to  have  been  in  '^  effect^ "  that  prescribed 
by  the  statute.  In  this  case^  the  clerk  having  appended 
to  the  bill  his  certificate  that  it  was  ''sworn  to  in  open 
court,  by  the  plaintiff,"  is  in  my  opinion  sufficient. 

As  to  the  objection  that  the  plaintiff's  remedy  was 
complete  at  law,  that  has  already  been  answered  upon 
the  authorities  cited.  The  demurrer  was  properly  over- 
ruled. 

The  second  objection,  viz:  that  "it  was  error  to  refer 
the  case  to  a  special  commissioner,  as  Brazie  was : "  If 
that  had  been  an  error,  it  could  not  now  be  objected  to, 
as  it  should  have  been  taken  advantage  of  in  the  court 
below.  But  the  record  shows  the  appointment  of  the 
commissioner,  Brazie,  to  take  the  account,  to  have  been 
regular  and  in  accord  with  the  statute.  The  order  re- 
fers the  account  to  "  H.  W.  Brazie,  a  master  commis- 
sioner of  this  court."  There  is  nothing  in  the  record  to 
show  he  was  not  one  of  the  commissioners  of  the  court; 
and  the  appellate  court  will  consider  him  in  this  case, 
regularly  appointed  and  qualified  as  such  commissioner; 
and  as  such  commissioner  he  was  authorized  to  take  not 
only  the  account  but  also  the  depositions,  that  were 
excepted  to. 

The  court  did  not  err  in  disregarding  the  plea  of  the 
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statute  of  limitations,  because  the  record  shows  that  the  speeiii'rerm. 
suit  was  coramenced  in  proper  time.  Hickman 

The  answer  not  alleging  new  matter  constituting  a  paintcrc/o/ 
claim  for  affirmative  relief,  and  not  praying  for  affirma- 
tive relief,  as  an  answer  of  that  kind  should  do,  but 
having  merely  alleged  payment  and  set-ofF  to  the  plain- 
tiff *s  demand,  there  is  no  necessity  for  any  replication 
other  than  that  filed  by  the  plaintiff;  and  the  defendant 
is  not  therefore,  under  sections  ♦SS  and  36,  chapter  125  of 
the  Code,  relieved  from  the  necessity  of  proving  his 
counter  claims,  and  especially  as  the  answer  is  in  no  part 
taken  for  confessed. 

There  are  other  points  raised  in  argument,  but  not 
material  for  the  adjudication  of  this  case,  and  will  not 
be  considered.  From  all  I  can  see  in  this  record, 
the  only  point  that  is  at  all  doubtful,  is  whether 
the  facts  of  the  case  justify  the  decree.  The  court,  as  it 
had  a  right  in  its  wise  discretion  to  do,  referred  the 
cause  to  one  of  its  commissioners  to  ascertain  as  near  as 
possible  the  real  facts  of  the  case,  in  order  to  enable  it  to 
determine  fully  and  truly  the  merits,  that  it  might  ren- 
der a  judgment  and  decree  according  to  the  principles  of 
equity  on  the  matters  in  controversy.  The  appellant. 
Painter,  as  appears  from  the  record,  has  manifested  a 
reluctant  disposition  to  appear  before  the  commissioner, 
and  make  known  that  which  was  within  his  own  knowl- 
edge, and  would  have  enabled  the  commissioner  to  have 
60  stated  an  account,  as  to  have  given  the  court  such 
light  to  have  aided  its  conscience  in  decreeing  accord- 
ing to  the  very  right  of  the  case ;  but  he  held  back, 
until  the  court  was  forced  to  stretch  forth  its  strong  arm 
and  direct  an  attachment  against  him,  unless  he  did  ap- 
pear before  the  commissioner  as  required;  and  even  then 
he  interposed  frivolous  objections  and  technicalities  not 
consonant  with  his  equitable  duty,  and  not  to  be  sanc- 
tioned in  courts  of  equity. 

It  may  be,  that  the  defendant  has  not  been  allowed  all 
credits  that  he  is  justly  entitled  to ;  it  may  be^  that  the 
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sp«ciAi"'erm.  plaiiitiff  has  not  done  equity  to  the  appellaDt,  Painter, 
Hickman  ^^^  ^^^"^  ^^®  confuscd  record  and  somewhat  vague 
PwDtlre/ai.  p^oof,  I  cannot  say  that  the  court  has  erred  in  giving  the 
decree  it  has.  Although  it  would  have  been  more  satisr 
factory  had  the  coram issioner  itemised  his  statement  of 
account,  showing  what  items  were  allowed  and  what  re- 
jected, and  also  had  the  decree  more  specifically  stated 
what  constituted  the  credit  it  allow^ed  of  $54.60. 

The  appellate  court  will  not  reverse  a  decree  in  such 
a  case  unless  it  is  clearly  wrong ;  and  as  the  circuit 
court  has  evidently  done  no  great  wrong,  if  any,  in  this 
decree,  and  none  is  apparent,  I  am  of  opinion  that  the 
said  decree  be  affirmed,  with  costs  and  damages  accord- 
ing to  law. 

Decree  Affirmed. 
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11    SMI 

Estill  &  Eakle  d  aL  v.  McClintic's  Adm'r  et  aL  ao  m\ 

U    309 

Decided  November  1,  1877.  -^-^  ^ 

11    899 
46      17 

1.  When  an  administrator  sells  personal  estate  of  his  intestate  «     ^^j*^^       vT^ 

and  takes  bonds  therefor,  this  is  a  conversion  of  the  assets  of    ^^ 49  173 

the  estate,  and  he  becomes  liable  as  administrator  to  ac- 
account  for  the  amount  of  the  sales,  and  the  bonds  become  his 
individual  property,  but  a  court  of  equity  will,  when  it  is 
shown  that  he  has  acted  with  prudence,  diligence  and  caution, 
relieve  him  from  this  responsibility,  if  the  bonds,  without  any 
fault  on  his  part,  prove  unavailable  ;  but  otherwise  it  will  not. 

2.  W  hen  an  administratoi ,  residing  where  Confederate  notes  were 

the  general  currency  during  the  war,  receives  and  pays  out 
such  notes  while  he  is  indebted  to  tlie  estate,  in  settling  his 
accounts  he  slH»uld  be  charged  and  credited  with  the  full 
amount  of  such  noteb  received  and  paid  out,  without  scaling 
them. 

3.  The  ordinary'  commission   allowed  an  administrator  is  five  per 

cent  on  his  receipts,  but  under  peculiar  circumstances  a 
larger  commission  will  be  allowed  him  ;  and  if  a  commissioner 
in  settling  his  accounts  allows  him  a  lai-ger  commission,  and 
no  exception  is  filed  to  the  comniissioner'a  report  in  the  court 
below,  the  allowance  of  such  larger  commission  cannot  be  for 
the  first  time  objected  to  in  the  ap])ell8te  court. 

4.  An  administrator  fails  to  settle  his  accounts  in  the  time  required 

by  the  statute,  but  is  nevertheless  allowed  a  commission  during 
the  time  of  such  failure  by  a  commissioner;  though  no  ex- 
ception is  taken  thereto  in  the  court  below,  it  may  be  objected 
to  in  the  appellate  court. 

5.  In  a  suit  to  settle  up  a  decedent's  estate  and  to  charge  his  per 

Honal  and  real  estate  with  the  payment  of  all  his  debts,  if  the 
administrator  has  reported  (certain  debts  as  solvent  or  doubt- 
ful, he  must  show  that  they  have  not  been  collected  without 
fault  on  his  part,  but  if  he  made  such  a  report  early  in  the  war, 
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and  he  resides  in  a  county  in  which  the  war  was  waged  actively, 

and  those  debts  appear  to  have  been  unavailable  shortly  after 

the  war,  in  the  absence  of  any  evidence  to  show  that  the  admin 

Mtrator  has  been  guilty  of  negligence,  he  ought  not  to  be  chai^ged 

with  such  debt. 

6.  In  such  a  suit  the  plaintiff,  a  non-preferred  creditor,  the  admin- 

istrator and  a  preferred  creditor  consent  to  the  entry  of  a  de- 
cree, whereby  a  particular  creditor  is  declared  to  be  a  preferred 
creditor,  and  though  none  of  the  other  non-preferred  creditors 
parties  to  the  suit  were  consulted,  this  decree  was  entered  as  a 
decree  rendered  by  the  consent  of  all  parties  to  the  cause ;  such 
decree  cannot  be  modified  or  set  aside  by  any  subsequent  pro- 
ceedings in  the  cause,  but  the  court  should  grant  leave  to  any 
of  the  parties  to  the  suit,  who  never  consented  to  this  decree 
to  file  an  original  bill  to  set  it  aside. 

7.  If  without  previous  authority  a  commissioner  seDd  a  particular 

tract  of  land,  and  this  sale  is  confirmed  without  exception,  the 
court  should  permit  any  party  interested  to  file  his  petition 
for  a  re-hearing  of  the  decree  confirming  such  sale ;  and,  after 
the  purchaser  has  been  summoned  to  answer  this  petition, 
and  it  has  been  heard  on  its  merits,  the  court  should  set  aside 
said  decree  and  sale,  or  refuse  so  to  do,  as  on  its  merits,  as 
shown  by  the  evidence,  justice  to  the  parties  requires. 

An  appeal  from,  and  supersedeas  to,  a  decree  of  the 
circuit  court  oi  the  county  of  Greenbrier,  at  its  Novem- 
ber term  1875,  in  three  causes  in  chancery  therein  depend- 
ing, and  which  were  heard  together ;  in  one  of  which 
Estill  &  Eakle  were  plaintiffs,  and  Thomas  McClintic's 
administrator  and  others  were  defendants;  in  another  of 
which  Joseph  M.  Ocheltree  was  plaintiff,  and  Thomas 
McClintic's  administrator  and  others  were  defendants; 
and  in  the  other  of  which  Wellington  Hearn  and  wife 
were  plaintiffs,  and  Thomas  McClitttic's  administrator 
and  others  were  defendants,  granted  upon  the  petition  of 
James  H.  Renick,  Samuel  C.  Beard  and  John  Stuart. 

The  facts  sufficiently  appear  in  the  opinion  of    the 
Court : 

Hon.   Homer  A.  Holt,  Judge  of  the  eighth  judicial 
circuit,  rendered  the  decree  complained  of. 
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J.  W.  Harris,  for  appellants,  referred  to  the  following  gp^cial^Term. 
authorities :  EsuiiAEakie 

etoL 

Cary^admWw  Mason,  4  Call  605;  Cavendish  v.  FLm-  Mcciintic'a 
ing,  3  Munf.  198;  Dilliard  v.  Tomlinson,  1  Munf.  183,  adm'rrfj 
Guerrant  v.  Johnson,  4  Munf.  360 ;  Elliott  v.  Carter,  9 
Gratt.  541 ;  Code  1 860,  chap.  130,  §17 ;  6  Rob.  Pr.  1023, 
1025 ;  1  Tuck.  Com.  454 ;  Thompson  v.  Brown,  4  Johns. 
Ch.  629  ;  White  v.  Johnson,  2  Munf.  285 ;  Fitzgerald  v. 
Jones,  1  Munf.  150;  and  McCallv.  Peachy,  SlAiiuL  297. 

A,  C  Snyder,  for  appellees : 

1 .  The  sale  of  the  slaves  was  a  conversion  of  the  assets  by 
the  administrator,  and  he  became  personally  liable  to  the 
estate  for  the  proceeds.  The  legal  title  to  the  bonds 
was  in  the  administrator,  Beard  ;  and  upon  his  death  they 
passed  to  his  administrator,  and  not  to  the  administrator 
de  bonis  non  of  McClintic :  Bowden  v.  Taggart,  3  Munf. 
513;  Wernick  v.  McMxudo,  5  Rand.  51;  3  Rob.  Tr.  261; 
2  Wms.  on  EyVs  1631-2;  and  2  Lomax  on  Ex'rs  295 
side,  485  top.  It  is  shown  by  the  record  that  there  were 
five  slaves,  which  at  a  moderate  estimate  would  have 
sold  in  1859  or  1860  for  §500.00  each,  making  an  aggre- 
gate of  $2,500.00,  and  the  interest  thereon  to  this  date 
would  make  the  amount  §5,000.00  as  their  value,  instead 
of  81,664.04,  the  sum  now  claimed  by  the  creditors: 
Trummel  v.  Philleo,  33  Texas  305 ;  Roberts  v.  Adams,  2 
S.  C.  337. 

2.  The  second  error  assigned  may.be  disposed  of  by  a 
reference  to  the  application,  made  by  the  administrator 
of  said  §250.00  The  report  of  commissioner  Withrow 
shows,  that  this  §250.00  was  collected  by  the  adminis- 
trator on  the  12th  January  1803.  It  is  nowhere  shown 
that  this  collection  was  made  in  Confederate  notes;  but 
as  this  court  will  take  judicial  notice,  that  such  notes 
were  the  general  currency  in  Greenbrier  county  during 
the  war.  to-wit:  from  January  1862,  to  April  1865, 
(/Simmons  v.  Trumbo,  9  W.  Va.  3S5),  it  may  be  conceded 
that  the  payment  was  made  in  Confederate  notes,  and 
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sp^MJiii'Tcrnj.  ^^^™  ^^^"^  ^*  follows  that  all  the  disbursements,  as  well 
Estill  A  Eakie^'^  tho  collections,  made  by  the  administrator  from  Jan- 
uary 1862  to  April,  186  j,  were  in  Confederate  notes.  A 
reference  t<i  the  facts  (commissioner  Walker's  report, 
record,  pp.  24,  25,  26  and  27)  will  show,  that  between 
those  dates  the  administrator  is  credited  by  disburse- 
ments, $2,022.37,  besides  $300.00  paid  by  him  on  the 
Kiffe  debts,  in  May  1863  while  during  the  same  time  he 
is  charged  with  receipts  for  only  $1,271.50,  including 
said  $250.00,  thus  proving  that  the  administrator  used 
not  only  this  $250.00,  but  in  addition  thereto,  $750.87 
of  his  own  Confederate  money,  in  the  payment  of  aiUe^ 
war  debts  of  his  intestate,  for  which  in  his  settlement 
he  has  been  allowed  credit  at  their  nominal  amount. 
If  therefore  there  is  to  be  any  scaling  of  Confederate 
money,  it  should  be  applied  to  the  $750.87  allowed  the 
administrator,  and  not  to  the  $250.00  which  he  collected 
and  disbursed  at  its  nominal  amount :  Cary^  adm^r,  v. 
MuHon,  4  Call  605.  But  if  the  administrator  did  not,  in 
lact,  apply  this  $250.00  to  the  payment  of  debts,  it  was 
his  duty  to  do  so;  and  he  will  not  be  heard  to  come  into 
court  and  say,  that  he  used  it  in  the  purchase  of  gold  at 
$3.00  for  $1.00,  and  he  is  therefore  only  chargeable 
with  one-third  of  its  nominal  amount,  or  the  gold  value. 
The  creditors  would  have  been  glad  to  have  gotten  these 
notes  on  their  debts.  Certainly  there  is  no  evidence 
that  any  of  them  ever  refused  Confederate  money,  or 
that  it  was.  offered  by  the  administrator  to  any  creditor. 
The  plaintiffs  in  the  amended  bill,  other  than  D.  C 
Riffe  the  appellee  in  this  court,  oflfer  the  following 
assignments  of  errors  and  considerations  against  the 
appellants. 

1st.  The  court  erred  in  allowing  the  administrator  7J 
per  cent  commissions:  Woods  v.  GarnMj  6  Leigh  271 ; 
Triplett  v.  Jameson^  2  Munf.  242 ;  Whiie  v.  Johnson,  2 
Munf.  285;  Wood  v.  Lee,  5  T.  B.  Mon.  50;  Chapman  v. 
Shepherd,  24  Gratt.  377. 

2d.  The  court  erred  in  crediting  the  administrator^ 
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Beard,  upon   the  devastavit  found  against  him,  and  con-  sj^eciii'rerm. 
firmed  by  the  decree  of  April  23, 1869,  with  the  $437.65  EstiUAEaWe 
and  $300.00  paid  to  D.  C.  Riffe  on  the  debts  Nos.  1 10        ^f!'' 
and  111,  because  :  adm'r°«r li, 

I.  The  said  payments  were  made,  if  made  at  ail,  before 
the  taking  and  confirmation  of  commissioner  Walker's 
report,  at  which  time  said  payments  were  not  claimed,  or, 
if  claimed;  were  rejected  by  the  commissioner  and  court. 

But  whatever  may  be  held  to  be  the  effect  of  said  de- 
cree upon  the  parties  who  consented  to  it,  it  surely  will 
not  include  creditors  who  were  not,  at  the  time  it  was 
made,  formal  parties  to  the  suit,  and  who  gave  no  consent 
whatever.  The  depositions  of  Price  and  others,  show 
that  the  only  parties  asked  to  consent  were  the  counsel 
for  KstiU  &  Eakle,  Hearn  and  wife,  and  A.  Beard  ad- 
ministrator :  (Record,  pp.  88  to  90).  And  the  amended 
bill,  by  which  all  the  appellees  here' except  Estill  & 
Eakle  were  first  made  parties  to  this  suit,  was  not  filed 
until  three  years  after  said  decree  was  entered.  There- 
fore, even  if  the  court  rightly  held  that  said  Beard,  as 
administrator,  was  concluded  by  his  consent  to  the  pro- 
motion of  said  debts,  still  it  was  error  to  allow  him  the 
said  payments  against  the  creditors  of  his  intestate,  who 
did  not  consent,  thereby  giving  him  the  benefit  of  his 
wrongful  consent  to  the  prejudice  of  innocent  parties : 
Moaeley  v.  Cocke,  7  I^igh  224 ;  Anderaon  v.  Woodford, 
8  Leigh  316. 

3d.  The  court  erred  in  confirming  the  sales  of  the 
following  tracts,  of  land,  and  the  reports  made  by  re- 
ceiver Humphreys  and  commissioner  Davis,  of  said  sales, 
to-wit:  A  1,400-acre  tract,  confirmed  by  the  decree  of 
January  3,  1870 ;  a  2,000-acre  tract,  confirmed  by  the 
decree  of  April  10, 1871 ;  and  tracts  of  200,31,  and  1,325 
acres,  respectively,  confirmed  by  the  decree  of  April  24, 
1871 ;  because — 

I.  Neither  of  said  tracts  is  mentioned,  described  or 
iu  any  way  referred  to  in  the  bill,  or  in  any  commis- 
sioner's report,  exhibit,  paper  or  proceeding  in  the  suit 
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specili^Term.       ^I*  Each  of  the  decFces  ordering  sales  of  lands  in  thia 

Bstiii  A  EakiT  cause  in    terms  directed  the  commissioners  to  sell  the 

^^'        lands,  in  the  bill  and  proceedings  mentioned — ride,  decrees 

?d^i"^*a;    of  April  23,  1869  and  of  April  18,  1870;  and  as  neither 

of  these  tracts  was  so  mentioned,  said  decrees,  which  are 

the  only  decrees  in  the  case  directing  sales  of  lands,  did 

not  authorize  the  sale  of  said  tracts  :  Runyon  v,  Daraall, 

10  Bush  67. 

III.  The  decree  of  April  18,  1870,  by  which  James 
W.  Davis  and  Samuel  Price  are  substituted  as  commis- 
sioners in  place  of  A.  R.  Humphreys,  and  which  is  the 
only  decree  in  the  cause  appointing  and  authorizing  said 
Davis  to  sell  lands  as  commissioner,  directs  'Uhe  said 
commissioners  Davis  and  Price"  to  sell  "a/  the  front 
door  of  the  court  house  of  Nicholas  county ;  and  the  posting 
of  the  notice  of  sale  shall  be  at  the  front  of  the  court  hou^e 
of  Nichotas  county  instead  of  the  county  of  Greenbiner.^*  In . 
the  report  of  the  sale  of  the  aforesaid  2,000-acre  tract, 
commissioner  Davis  reports,  that  he  sold  said  land  ^Hn 
front  of  the  hotel  of  Cabell  &  Vandiver,  in  the  town  oj  Letcis- 
burg,  after  advertising  the  time  and  place  of  sale  for  four 
weeks  in  the  Greenbrier  Independent  and  at  the  court 
house  door  of  Greenb^ner  county. ^^  Thus  it  is  shown  that, 
this  sale  having  been  made  in  a  different  comity  and 
without  the  notice  required  by  the  decree,  the  court 
should  on  \i&  own  motion  have  set  aside  the  report  and 
sale:  Bothel  v.  Bothel,  6  Bush  65;  Talley  v.  Starke,  6 
Gratt.  339;  Tennant  v.  Pattons,  6  Leigh  196;  Welch  v. 
Louis,  31  111.  446 ;  Bailey  v.  Bailey,  9  Rich.  Eq.  392. 

IV.  The  said  tract  of  2,000  acres  and  the  aforesaid 
tract  of  1,325  acres  were  each  purchased  by  Samuel 
Price,  who  was  at  the  time  of  said  purchases  a  co-com- 
missioner with  commissioner  Davis. 

It  is  a  well  settled  principle  of  law,  that  Price  while 
holding  the  office  of  co-commissioner,  whether  actually 
acting  as  such  or  not,  could  not  make  a  valid  purchase  of 
any  part  of  the  lands  sold  by  his  co-commissioner  Davis : 
H&wery  v.  Helms,  20  Gratt.  1;  Miohoud  v.  Girod,  4 
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How.  503;  Bucldes  v.   Lafferty,   2  Rob.    292;   Quarles  gpecilj^erm. 
V.  Lacy^  4  Munf.   251 ;  Smith  v.  Pope^  5  B.  Mon.  337;  EBtiuAEakie 
McConnelw  Gibson,  12  111.  128,  and  Gross  v.  Pearcy,  2        '^y^' 
Pat.  &  H.  483 ;  Van  Epps  v.  Van  Epps,  9  Paige  241.  ^^r'Stf. 

4th.  The  court  should  have  charged  the  administrator 
with  the  bonds  and  notes  due  to  Thomas  M.  McClintic 
deceased,  which  came  into  his  hands.  The  commission- 
er's report  shows,  that  the  administrator  furnished  him  a 
list  of  such  bonds  and  notes,  which  he  reported  as  sol- 
vent, amounting  to  $2,080.76.  It  is  true  that  another 
commissioner  in  a  subsequent  report  states,  that  little 
may  be  expected  from  these  claims ;  but  the  administra- 
tor having  admitted  to  the  former  commissioner  that 
these  debts  were  solvent,  it  was  his  duty  at  least  to  have 
made  an  effort  to  collect  them,  and  in  the  absence  of  all 
proof  that  he  used  proper  efforts  and  diligence  to  do  so, 
he  should  be  charged  with  them  :  Southall  v.  Taylor,  14 
Gratt.  269 ;   Crouch  v.  Davis,  -23  Gratt.  62. 

Errors  apparent  upon  the  face  of  a  commissioner's  re- 
port will  be  considered  and  correcited  in  an  appellate 
court,  although  no  exception  was  filed  to  said  report  in 
the  court  below :  Willianis,  v.  Buster  5  W.  Va.  342 ; 
Walker  v.  Walker,  '2.  Wash.  195;  White  v.  Johnson,  2 
Munf  285;  Kerr  v.  WatU,  6  Wheat.  550;  Ingraham  v. 
Baldwin,  21  N.  Y.  9  ;  Sanford  v.  Granger,  12  Barb.  392 ; 
Slaughter  v.  Slaughter,  8  B.  Mon.,  482 ;  Ringold  v.  Rin- 
gold,  1  Har.  &  G.  11  ;  Cookus  v.  Peyton,  1  Gratt.  431 ; 
Boggs  v.  Johnston,  9  W.  Va.  434. 

Green,  President,  delivered  the  opinion  of  the 
Court: 

In  March  1861  Estill  &  Eakle  filed  their  bill  in  the 
circuit  court  of  Greenbrier  county  against  Andrew 
Beard,  late  sheriff  of  said  county,  and  as  such,  adminis- 
trator of  Thomas  McClintic,  deceased,  to  charge  him  with 
a  devastavit  in  failing  to  pay  certain  debts  due  from  his 
intestate  to  the  plaintiff  and  to  subject  the  real  estate 
of  McClintic,  in   the  possession  of  his  widow  and  heirs, 
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speciiu'Temi.  *^  ^^^  payment  of  these  debts.  In  1874  this  bill  was 
Brtiii  A  Eakie  amended  making  the  sureties  of  said  Beard,  as  such  ad- 
ministrator, parties  defendant,  and  asking  to  charge 
them  with  the  amount  of  the  detuMavit  of  the  adminis- 
trator, he  having  become  insolvent.  Numerous  nnpre- 
ferred  creditors  of  McClintic  were  parties  plaintiff  in 
this  amended  bill,  together  with  the  original  plaintiffs. 
McClintic  had  l^een  the  administrator  of  Florence  Riffe, 
and  also  of  Amanda  Ocheltree.  Wellington  Heme  and 
wife  distributees  of  Florence  Rifle,  also  instituted  their 
suit  against  said  Beard  as  administrator  of  McClintic  ; 
and  Joseph  M.  Ocheltree,  a  distributee  of  Amanda 
Ocheltree,  instituted  his  suit  agsiinst  him  as  such  ad- 
ministrator, each  seeking  to  charge  McClintic  with  a 
devastami  in  administering  each  of  said  estates.  These 
three  causes  were  during  their  progress  consolidated  by 
an  order  of  the  court  and  afterwards  heard  together. 
During  the  progress  of  these  causes  the  accounts  of 
Beard  as  administrator  of  McClintic  were  twice  settled 
by  a  commissioner,  the  dower  of  the  widow  ot  McClintic 
was  assigned,  the  reversion  of  the  heirs  of  McClintic 
in  this  dower  land  was  sold,  and  also  various  other  tracts 
of  land  belonging  to  McClintic.  To  the  final  settlement 
of  these  accrounts  of  Beard  as  administrator  of  McClintic, 
as  confirmed  by  the  court  by  its  decree  of  November  23, 
1875,  the  appellants  in  this  cause,  some  of  the  sureties  of 
said  Beard  assuch  administrator  object,  as  well  as  (he  appel- 
lees non-preferred  creditors  of  McClintic  ;  and  these  non- 
preferred  creditors,  appellees,  in  their  counter  assignment 
of  errors  also  object  to  the  confirmation  by  the  court  of 
several  sales  of  portions  of  McClintic's  lands.  The 
first  error  assigned  by  the  appellants  is  that  said  decree 
charges  the  said  administrator  of  McClintic  and  his 
sureties  with  l$l,332.02  with  interest  from  November  6^ 
1875,  the  balance  due  on  certain  slaves  of  the  estate  sold 
by  the  administrator  in  December  1862,  which  balance 
the  administrator  never  received,  but  for  which  a  judg- 
ment in  his  favor  was  rendered  by  the  court,  at  the 
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same  term  of  the  court  that  this  decree  was  rendered.  .sp^^^^ii'S^Torm. 
The  facts  relative  to  the  sale  of  these  slaves  are  thus  "^YiifXiikir 
stated  in  the  rejwrt  of  commissioner  Walker,  dated  No-  ''^^' 
vember  1, 1867.  "The  administrator,  it  ap|)ears,  hired  out  idm'r'rt  ^* 
the  slaves  for  some  three  years;  those  hired  are  credited  to 
the  estate  in  the  years  to  which  they  properly  belonged  ; 
and  after  that  time  and  during  the  war,  he  sold  the  slaves 
at  public  sale,  and  collected  the  price  of  one  of  them, 
which  Caldwell,  a  former  commissioner  in  this  cause, 
credited  to  the  estate  at  J400.00,  which  is  adopted  as  a 
fair  price ;  he  holds  the  bonds  of  the  other  purchasers, 
who  refuse  to  j>ay,  alleging  that  the  slaves  sold  at  greatly 
exaggerated  prices  on  account  of  the  currency  then  in 
circulation;  upon  one  or  more  of  the  bonds  the  admin- 
istrator has  brought  suit,  and  the  soundness  or  unsound- 
ness of  this  plea  will  be  tested.  It  appears  from  com- 
missioner Caldwell's  re|H)rt,  that  one  of  these  bonds  is 
on  R.  M.  Beard  and  M.  C.  Beard  for  ^^2,165.00;  one  on 
M.'  C.  Beard  for  $950.00;  and  the  third  on  H.  F.  Hun- 
ter for  11,200.00 ;  all  dated  in  December  1862.  Com- 
missioner Caldwell  does  not  credit  these  bonds  to  the 
estate  as  against  the  administrator,  but  reports  them 
among  the  un  ad  ministered  assets,  and  your  commissioner 
thinks  properly,  as  the  administrator  was  doing,  as  he 
thought,  the  best  under  the  circumstances  he  could  for  the 
estate ;  and  it  has  resulted  so,  for  had  these  slaves  not 
been  sold,  they  would  have  been  an  entire  loss  to  the 
estate;  as  it  is,  whatever  may  )>€  hereafter  realized  on 
these  bonds  will  be  saved.  It  seems  to  the  commissioner, 
it  would  have  been  harsh  to  hold  the  administrator  bound 
for  the  whole  amount,  unless  he  should  hereafter  recover 
from  the  purchasers."  This  report  was  confirmed  on 
April  29,  1869.  Aft^r  the  amended  bill,  making 
numerous  non-preferred  creditors  of  McClintic  formal 
ptaintiifs  and  the  sureties  of  his  said  administrator  de- 
fendants, was  filed,  the  court  on  the  23d  of  November 
1874  made  an  order  of  reference  to  commissioner  With- 
row,  directing  him  to  report  the  preferred  and  non-pre- 


Digitized  by 


Google 


108  8UPBEMB  C50UKT  OF  APPSALS 

Spedai^firm.  ^^rred  Creditors  of  McClintic,  and  the  amount  due  each, 
"irtm A  Eakie  ^^^  whether  there  was  any  further  liability  on  the 
^^  part  of  Beard,  as  administrator  of  McClintic.  On  Sep- 
adm'^eilt.  tcmber  28,  1875  he  reports  that  on  M.  C.  Beard's  bond 
aforesaid  §250.00  was  paid  January  12,  1863;  and  he 
scales  the  balance  due  on  this  bond  and  on  the  bond,  of 
R,  M.  and  SI.  C.  Beard,  at  the  r^rjiipst  of  the  counsel 
for  the  non-preferred  creditors ;  these  he  reduces  to  one- 
third  of  the  nominal  balance  due  on  tl»era,  "a-^  it  then 
took  $3.00  in  Confederate  money  to  buy  one  in  gold."  So 
reduced  the  balance  on  these  bonds  was  ^1,664.04. 
Th**  comuiissioncr  however  expressed  the  opinion,  that 
this  ought  not  to  be  regarded  as  assets  of  the  estate 
then,  as  it  was  not  certain  it  would  be  realized.  The 
sureties  of  Beard,  as  administrator,  excepted  to  this  re- 
port so  far  as  it  could  be  regarded  as  charging  the  ad- 
ministrator with  these  bonds,  and  because  in  scaling 
them  he  makes  the  amount  too  large  :  the  true  scaled 
value  being  that  ascertained  by  the  jury  in  the  suit  on 
these  bonds  at  that  term  of  the  court ;  this  was  $1,332.02. 
The  non-preferred  creditors  by  their  counsel  filed  seven 
exceptions  to  this  report ;  and  the  court  in  its  decree  of 
November  23,  1875  says :  "That  both  the  exceptants 
admitting  that  judgments  were  rendered  at  this  term 
upon  the  debts,  mentioned  in  said  report  in  favor  of  the 
administrator  as  due  from  M.  C.  Beard,  which  judg- 
ments aggregate  the  sura  of  $l,o32.02,with  interest  from 
November  6,  1875.  The  court  adopts  this  as  the  amount 
chargeable  against  said  administrator  and  his  sureties 
on  account  of  said  debts." 

This  action  of  the  court  is  urged  by  the  appellants, 
sureties  of  said  adn:inistrator,  as  erroneous,  and  is  also 
objected  to  by  the  non-preferred  creditors,  the  sureties 
insisting  that  these  bonds  should  be  regarded  as  unad- 
ministered  assets,  which  should  not  be  charged  against 
the  administrator  then,  or  till  and  uuks??  the  amount  of 
said  judgments  were  collected.  When  commissioner 
Walker's  report  was  confirmed,  in   which  these   debts 
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were  so  treated,  there  was,  as  the  report  shows,  difiBculty  gpeciii'xerm. 
in  ascertaining  what  was  the  proper  charge  on  account  EstiiAEawT 
of  these  debts,  as  they  were  in  litigation,  and  it  was  dif-  ^^' 
ficult  to  say,  as  the  law  then  was,  whether  they  would  be  adm'r"i'Sz! 
scaled,  and  if  scaled,  what  was  the  proper  mode  of  scal- 
ing them,  there  being  then  no  statute  on  the  subject  in 
this  State.  When  commissioner  Withrow  made  his  re- 
port, and  more  especially  when  the  court  acted  on  this 
report,  all  difficulty  in  ascertaining  the  just  amount  due 
on  these  bonds  had  disappeared,  as  a  jury  had  scaled 
them  to  ?1,332.02.  And,  though  the  non-preferred 
creditors,  who  insist  on  charging  these  debts  at  the  com- 
missioners^ estimate  of  them,  $1,664.04,  were  not  parties 
to  these  suits,  yet  the  court  properly  assumed  in  the  ab- 
sence of  evidence,  that  the  administrator  of  McClintic 
had  exerted  himself  to  obtain,  and  had  obtained  a  judg- 
ment for  all,  that  'the  estate  Was  entitled  to  on  these 
bonds,  and  that  it  would  be  unjust  to  charge  the  sureties 
of  the  administrator  with  a  larger  amount,  than  could  be 
recovered  on  these  debts  upon  a  mere  estimate  of  them 
made  by  the  commissioner  without  any  evidence,  espe- 
cially as  the  basis  of  this  estimate  was  questionable.  It 
has  been  pronounced  as  an  improper  basis  by  this  Court 
in  Bieme  v.  Brown's  representatives ,  1 0  W .  Va.  748.  Oil  the 
other  hand,  the  sureties  of  McClintic's  administrator 
have  no  just  ground  to  object  to  this  action  of  the  court. 
When  an  administrator  sells  personal  property  of  his  in- 
testate, and  takes  bonds  therefor,  this  is  a  conversion  of 
the  assets  of  the  estate,  and  he  becomes  liable  as  admin- 
istrator to  account  for  the  amount  of  the  sales,  the  bonds 
become  his  individual  property,  and  pass  to  his  adminis- 
trator on  his  death:  Bowden  v.  Taggart,  3  Munf.  513; 
Wernick  v.  McMurdo,  5  Rand.  51.  It  is  true,  a  court  of 
equity  under  peculiar  circumstances  will  relieve  a  per- 
sonal representative  from  responsibility  for  the  full 
amount  of  a  sale  of  the  property,  which  has  come  into 
his  possession.  Thus  in  the  case  of  Elliott  v.  Carter,  9 
Oratt.  541,  an  executor,  being  directed  by  a  will  to  sell 
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specilS^erm.  1^"^,  besides  the  lien  which  the  court  decided  he  retained 
^^tiii  A  EakiT  ^^  ^^e  land,  took  of  the  purchaser  bond  with  security, 
^"!'  both  the  principal  and  security  being  then  men  in  good 
adm'r  et^J.  Credit,  and  being  considered  fully  able  to  pay  the  amount ; 
but  both  of  them  became  insolvent  before  the  purchase 
money  was  due,  and  the  proceeds  of  the  land,  when  after 
long  litigation  it  was  sold  to  pay  the  debt,  left  a  large 
balance  unpaid.  The  court  held  that  under  these  cir- 
cumstances the  executor  ought  not  to  be  charged  with 
this  balance.  But  there  are  in  this  case  no  circumstances 
which  relieve  the  administrator  and  his  sureties  from  his 
liability  to  be  charged  with  the  amount  of  the  sales  of 
these  negroes  as  administered  assets.  There  is  no  proof 
that  he  took  any  sureties  on  these  bonds,  or  that  they 
were  originally  the  bonds  of  solvent  parties,  or  that  the 
obligors  in  them  have  since  become  insolvent.  So  far  as 
the  record  shows,  there  is  no  reason  to  believe  that  the  obli- 
gors in  these  bonds  are  not  now  as  solvent  as  they  ever 
were.  And  if  so,  the  amount  with  which  the  administrator 
has  been  charged  can  be  made  out  of  the  judgments  render- 
ed against  the  obligors  in  these  bonds  if  solvent,  and  if 
insolvent  now,  as  well  as  when  the  bonds  were  taken, 
the  administrator  ought  to  be  charged,  for  he  ought  not 
to  have  taken  such  bonds.  These  bonds  not  being  asset* 
of  McClintic^s  estate,  it  would  have  been  improper  for 
the  court  to  keephis  creditors  waiting  till  these  judgments 
were  collected.  The  action  of  the  circuit  court  in  this 
matter  must  be  approved. 

The  appellants  assign  as  another  error,  that  the  sums 
of  $250.00  and  $400.00  received  in  Confederate  money 
during  the  war  on  the  sale  of  negroes,  as  also  the  sums 
of  $388.28,  $418.00  and  $203.50  received  by  the  admin- 
istrator for  hire  of  negroes  of  the  estate,  are  charged  in 
the  account  at  their  par  value,  though  the  Confederate 
notes  were  not  worth  more  than  one-third  of  their  par 
value  when  received ;  and  on  the  other  hand  the  appel- 
lees assign  as  error,  that  the  administrator  was  credited 
by  a  large  number  of  payments  of  debts  at  par,  though 
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they  were  paid   during  the  war    in  Confederate  notes.  spedlj^Term. 
Neither  of  these  complaints  are  well  founded.  liitiii AEaki^ 

During  the  entire  war  the  administrator  was  indebted  "y"' 
to  the  estate,  and  being  so  indebted,  when  he  received  adm'T^el aii 
money  in  Confederate  notes,  it  was  his  duty  to  apply  it 
to  the  payment  of  debts  of  the  estate,  which  debts  could 
be  paid  in  Confederate  notes  at  par;  and  it  he  performed 
his  duty  and  so  applied  the  Confederate  money,  no  in- 
justice would  be  done  to  either  him  or  the  estate,  by 
giving  both  the  debits  and  credits  at  the  ntmiinal  amimnt 
in  Confederate  notes  paid  out  and  received.  If,  on  the 
other  hand,  he  retained  this  Confederate  money  received 
for  the  estate,  when  he  was  indebted  to  the  estate,  and 
applied  it  to  the  payment  of  his  own  debts,  and  he  was 
charged  with  it  only  at  its  sealed  value,  while  he  used  it 
in  the  payment  of  his  own  debts  as  par  funds,  he  would 
thereby  be  allowed  to  make  an  unjust  speculation  for 
himself  by  the  improper  appropriation  of  the  funds  of 
the  estate.  Whenever  therefore  an  administrator,  when 
he  receives  and  pays  out  Confederate  money  during  the 
war,  is  indebted  to  the  estate,  he  should  be  both  charged 
and  credited  with  the  Confederate  money  so  received 
and  paid  out  at  par;  and  it  should  not  be  scaled.  This 
is  the  rule  laid  down  in  Ambler^ h  ex'rs  v.  Mason  et  aL,  4 
Call  605;  and  the  circuit  court  did  not  err  in  following 
this  rule. 

There  are  no  other  grounds  of  error  alleged  by 
the  appellants,  and  nothing  to  their  prejudice  in  the 
decree  they  complain  of;  but  the  appellees  assign  as 
errors  many  other  provisions  in  the  decree  of  Novem- 
ber 23, 1 875.  They  complain,  that  by  that  decree  the  court 
allowed  to  the  administrator  seven  and  one-half  per 
cent  commission  on  his  receipts.  It  is  true,  that  ordi- 
narily th(»  proper  commission  to  be  allowed  an  adminis- 
trator is  five  per  cent  on  his  receipts,  and  that  a  larger 
commission  ought  not  to  be  allowed,  unless  under  pecu- 
liar circumstances :  TripleWs  ex^ra  \,  Jamesoriy  2  Munf. 
242,     But  under  peculiar  circumstances  he  is  allowed 
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speciS^Vm.  ttiore,  as  where  he  has  unusual  trouble  in  collecting  debts 
EsuiiAEBkir*^^*^  is  put  to  extraordinary  expense  in  employing  clerks 
^y!'  and  agents;  or  in  case  of  an  executor,  where  he  has  had 
adm'r^o/'  the  management  of  real  estate,  and  has  had  the  care  and 
education  of  the  testator's  children  imposed  on  him  by  the 
will.  In  FUzgeralxTB  exW  v.  Joimb^  1  Munf.  150  a  personal 
representative  was  allowed  a  commission  of  seven  and 
one-half  per  cent,  and  in  Cavendish  v.  Fleming,  3  Munf. 
198  and  McCall  v.  Peachy'a  admW,  3  Munf.  297  ten  per 
cent.  It  is  true  that  in  the  present  case  the  record 
does  not  disclose  any  peculiar  circumstances,  that  would 
justify  the  allowance  of  more  than  five  per  cent  commis- 
sion to  the  administrator,  but  two  different  commissioners 
have  settled  his  accounts,  and  each  of  them  have  fixed 
his  commission  at  seven  and  one-half  per  cent,  and  the 
court  confirmed  in  this  respect  both  of  these  reports,  no 
objection  being  made  to  them  by  any  creditor  on  this  ac- 
count, though  they  filed  many  exceptions  based  on  other 
features  of  the  reports.  We  are  therefore  bound  to  pre- 
sume, that  these  commissioners  found  in  settling  this  ac- 
count such  pecular  circumstances,  as  justified  them  in  al- 
lowing this  commission  of  seven  and  one-half  per 
cent.  It  is  true,  that  if  a  commissioner's  report  is  er- 
roneous on  its  face,  it  may  generally  be  objected  to  in 
the  appellate  court,  though  no  exception  was  taken  in 
the  court  below;  but  without  such  exception  it  can  not 
be  impeached  in  the  appellate  court  on  grounds,  and  in 
relation  to  subjects,  which  might  have  been  affected  by 
extraneous  testimony  ;  thus  interest  should  generally  be 
charged  against  the  administrator  in  a  particular  manner. 
But  if  a  commissioner's  account  fails  to  charge  an  ad- 
ministrator with  interest,  it  cannot  be  impeached  on  that 
account  in  the  appellate  court,  if  no  exception  has  been 
filed  in  the  court  below,  for  whether  interest  ought  to  be 
charged  might  have  been  affected  by  extraneous  testi- 
mony. Whit€?H  exW  v.  Johnson,  2  Munf.  285.  The 
amount  of  the  commission  to  be  allowed  the  adminis- 
trator in  this  case  might  have  been  affected  by  extraneous 
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testimony  and  the  amount  allowed  can  not  therefore  be  ob-  sp^dii'i'enn. 
jected  to  for  the  first  time  in  this  Court.  If  the  admin-  EatuiAEakto 
istrator  had  failed  to  settle  his  account  in  the  time  re-  ^^ 
quired  by  the  statute,  and  he  had  been  allowed  a  com-  Idm'r°«?2l 
mission  for  receipts  during  this  time^  this  allowance 
might  have  been  objected  to  for  the  first  time  in  this 
Court.  For  unless  such  failure  occurred  during  the  war, 
extraneous  testimony  could  not  be  introduced  to  show  the 
justice  of  allowing  a  commission,  the  statute  expressly 
declaring  that  no  commission  under  such  circumstances 
shall  be  allowed:  Wood^aex'rs  v.  Gamett,  6  Leigh  271 ; 
Chapman's  adraW  v.  Shepherd,  admW,  et  aL,  24  Gratt.  377. 
But  in  this  case  no  such  forfeiture  was  incurred,  for  the  first 
moneys  received  by  the  administrator  was  March  17, 1860, 
and  in  less  than  a  year  thereafter  the  suit  was  brought,  and 
an  order  of  reference  directing  a  settlement  of  the  ad- 
ministration account,  made  promptly  in  May,  1861;  and 
the  execution  of  this  order  was  interfered  with  by  the 
war.  Another  error  assigned  by  the  appellees  is,  that 
the  administrator  was  allowed  certain  payments  made  to 
D.  C.  Riffe  on  a  debt,  claimed  by  him  to  be  due  from 
McClintic,  as  administrator  of  his  mother,  and  therefore 
a  preferred  debt.  The  appellees  deny  that  such  debt  ex- 
ists, and  further  say,  if  it  exists,  it  was  not  due  from 
McClintic  as  administrator  of  Mrs.  Rifie,  but  on  other 
accounts.  The  amount  of  this  claim  was  $1,469.66,  with 
interest  from  January  17,  1860,  according  to  the  report 
of  commissioner  Withrow  of  September  28, 1875.  Beard 
as  administrator  of  McClintic  paid  on  this  debt  $749.68 
on  October  27,  1860,  and  the  further  sum  of  J300.00  on 
May  25,  1863 ;  but  no  such  payments  are  noticed  in  the 
report  of  commissioner  Walker,  of  date  November  1, 
1867;  but  the  entire  debt  is  reported  as  a  non-preferred 
debt  to  be  provided  for,  and  this  report  was,  on  April 
28, 1869,  confirmed  by  the  court ;  but  on  the  6th  of  De- 
cember 1871  the  court  entered  a  decree,  of  which  this 
is  an  extract:  *' And  it  appearing  further  by  consent  of 
all  parties  to  these  causes,  that  the  two  debts,  numbered 
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speciiuTlrm.  ^^^  liuiidred  and  ten  and  one  hundred  and  eleven,  in  the 
EstiUAEakie  ''^P^^^'t  of  master  commissioner  Alex.  Walker,  in  favor 
^^-  of  D.  C.  liiffe,  and  those  classed  with  the  general  debts, 
adS°rt  ai!  ^^^9  ^^^^1  o*  right  should  be,  preferred  debts,  standing 
upon  the  same  footing  and  entitled  to  share  ratably  with 
the  debts,  allowed  and  ordered  to  be  paid  Welling- 
ton Heme  and  wife,  by  decree  rendered  in  these 
causes  at  April  term  1871.  And  Joseph  M. 
Ocheltree  having  tiled  with  the  papers  of  these 
causes  an  assignment  from  the  said  D.  C.  Riffe,  as 
of  the  25th  of  December  1870,  for  $o93.7o  of  >aid  debts 
due  him  as  aforesjiid,  it  is  further  adjudged,  ordered  and 
decreed,  that  the  said  Ocheltree  have  credit  for  the  same 
on  the  purchase  money  due  from  him  for  the  reversion- 
ary interest  in  the  dower  land  bought  by  him,  and  that 
the  same  be  likewise  credited  upon  the  debts  due  said 
Riffe."  Aiter  the  bill  had  been  amended  as  stated  before, 
and  an  order  of  reference  made  referring  the  cause  to 
commissioner  W^ithrow,  depositions  were  taken  which 
proved  that  the  original  plaintiffs  in  the  suit,  Estill  <& 
Eakle,  Beard  as  administrator  of  McClintic,  Heme  a 
preferred  creditor,  and  Riffe,  by  their  counsel  assented 
to  so  much  of  said  decree  of  December  6,  1871  as  was  con- 
sented to,  but  that  none  of  the  parties,  whose  debts  were 
non-preferred,  were  ever  consulted  or  gave  their  consent 
to  any  part  of  said  decree,  except  Estill  &  Eakle. 

The  amended  bill  makes  no  reference  to  this  consent 
,  in  this  decree,  except  that   it  says,  "that  no  part  of  the 

preferred  debts,  except  that  due  to  D.  C.  Riffe,  and 
promoted  to  the  preferred  class,  has  been  paid."  The 
evidence  in  the  cause,  in  reference  to  the  character  of 
these  Ritfe  debts,  is  vague  and  unsatisfactory.  But  the 
decree  of  December  6,  1870  showing  that  all  parties 
consented  to  its  being  declared  a  preferred  debt,  though 
it  be  shown  to  be  the  result  of  surprise,  mistake, 
or  even  fraud,  it  is  nevertheless  binding  on  the  court, 
and  could  not  only  not  be  disregarded  in  its  sub- 
sequent decrees,  but  could  not  have  been  set  aside  by 
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even  the  most  formal  proceedings  in  this  cause;  it  can  spedid^Tonu. 
only  be  set  aside  and  nullified  by  a  new  suit  brought  for  Estin  &  EnklT 
that  express  purpose,  alleging  its  procurement  in  an  ^\^ 
improper  manner,  by  surprise,  mistake  or  fraud  of  the  adm'r°iat' 
parties;  and  if  the  court  should  so  consider,  and  that  the 
complainants  had  not  lost  their  rights*  by  negligence  or 
acquiescence,  the  court  should  in  such  new  suit  pro- 
nounce so  much  of  said  decree,  as  was  so  entered  by  con- 
sent, a  nullity,  and  restore  all  parties  interested,  to  the 
condition,  in  which  they  were  when  this  consent  portion 
of  said  decree  was  entered  ;  and*  thereafter  the  court,  in 
which  said  consent  decree  was  entered,  should  proceed 
to  decide  the  matter  in  controversy  when  properly  raised 
in  this  cause,  by  a  petition  to* re-hear  so  much  of  the 
decree  of  the  23d  of  April  1869,  as  held  those  debts  to 
be  non-preferred  debts.  This  Court  expresses  no  opinion 
with  reference  to  the  consenting  parties  of  said  decree,  or 
on  the  conduct  of  others,  who  did  not  consent  since,  as 
waiving  objection  thereto,  as  it  is  not  pro})er  to  consider 
such  questions,  except  on  an  original  bill  brought  for  the 
express  purpose  ;  and  leave  should  be  given  any  party 
who  considers  himself  aggrieved  thereby,  to  bring  such 
a  suit  in  a  reasonable  time,  to  be  fixed  by  the  court. 
See  Man  ion  v.  Fahy,  decided  at  the  present  term  of  this 
Court. 

If  such  original  suit  should  be  brought,  and  the  court 
should  set  aside  so  much  of  said  decree  of  December  6, 
1870,  as  was  entered  by  consent,  after  the  opening  of 
so  much  of  the  decree  of  April  1,  1869,  as  held  these 
debts  as  non-preferred  debts,  and  making  the  proper 
inquiries  into  the  subject,  the  court  should  hold  such 
debts  to  be  non-preferred  debts,  leave  should  be  given 
the  non-preferred  creditors,  or  any  of  them,  to  file  a 
]>etition  for  the  re-hearing  of  all  the  other  decrees  or  such 
parts  of  them  as  were  based  on  the  assumption  that  these 
were  preferred  debts,  and  they  should  be  corrected. 

The  appellees  also  excepted  to  so  much  of  commissioner 
Withrow's  report,  as  allowed  with  what  had  been  paid 
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speciirTerm.  $^^^.00  as  fees  to  the  counsel  of  Beard,  as  administrator 
Estill  AEakie  ^^  McClintic,  which  the  court  overruled.  The  fee, 
^^^  claimed  to  be  improper,  is  a  fee  of  $100.00  in  this  suit. 
adm'i"rt  ^al  It  is  insisted,  from  the  character  of  this  suit  that  this  fee, 
should  have  been  charged  to  Beard  personally.  The 
counsel  proves  hy  his  own  oath,  that  this  charge 
of  $100.00  against  the  administrator  is  just  and  rea- 
sonable. There  were  more  than  a  hundred  different 
debts  audited  against  the  estate  in  this  suit.  It  was  the 
duty  of  the  administrator  as  such  to  see,  that  no  unjust 
demands  against  the  estate  were  set  up,  and  in  making 
the  investigation  into  the  justice  of  these  claims  and  the 
suflRciency  of  the  proof  offered  to  establish  them,  he  had 
a  right  to  advise  with  counsel  employed  by  him  as  ad- 
ministrator. In  the  absence  of  evidence  as  to  the  ex- 
tent and  character  of  the  services  rendered  the  estate  by 
the  counsel  in  this  case,  I  can  not  say  that  it  was  not 
worth  $100.00  as  the  counsel  has  sw^orn  it  was.  There 
was  therefore  no  error  in  allowing  this  demand.  The 
appellees  also  excepted  to  commissioner  With  row's  re- 
port, because  it  did  not  in  settling  the  administrator's  ac- 
count charge  him  with  the  full  amount  of  §2,080.76, 
certain  bonds  and  notes  a  list  of  which  the  adminis- 
trator had  furnished  to  commissionor  Caldwell  probably 
early  in  the  war  as  solvent  claims.  When  this  commis- 
sioner made  his  report  after  the  war,  he  states  that  the 
largest  of  these  claims  one  of  $1,398.76  was  in  suit. 
Commissioner  Walker  in  his  report  of  November  1, 
1867  reports  these  claims,  as  unadministered  assets  ;  and 
he  further  reported  that  of  these  debts  but  little  was  to  be 
expected,  they  being  on  persons,  some  of  whom  were  in- 
solvent ;  and  he  specially  states  that  said  large  debts,  which 
was  still  in  suit,  would  not  in  all  probability  be  realized. 
It  is  true  as  a  general  rule,  that  if  an  administrator  re- 
ports debts  as  solvent  or  doubtful,  it  is  his  duty  to  pro- 
duce proof  of  his  exculpation  from  responsibility  for 
them.  He  should  show  why  such  claims  have  not  been 
ooUeoted.     Crouoh  et  al.  v.  Davis'e  ez^or,  23  Gratt.  100. 
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But  in  the  present  case  this  list  of  debts  was  furnisbed  gpecifrerm. 
to  the  first  commissioner  in  this  cause,  the  record  does  "J^j^JJ^Eakir 
not  show  when,  but  as  the  order  of  reference  was  made  *^^ 
in  May  1861,  this  list  was  probably  furnished  early  in  ^^\^T^. 
the  war.  The  collection  could  not  have  been  enforced 
during  the  war,  and  it  is  known  judicially  that  a  large 
number  of  persons',  solvent,  when  the  war  commenced, 
were  rendered  insolvent  by  the  w^ar.  These  claims  are 
reported  as  insolvent  in  1867,  and  the  fair  inference 
would  seem  to  be  in  the  absence  of  testimony,  that  they 
became  insolvent  during  the  war.  The  first  time  we  hear 
of  them  after  the  war  is,  that  the  administrator  has  sued  on 
the  largest  oi  these  claims,  which  suit  was  pending  some 
time, and  the  commissioner  reports  that  in  all  probability 
nothing  can  be  realized  from  it.  Under  these  circum- 
stances the  commissioner  did  right  in  not  charging  the 
administrator  with  these  debts,  but  properly  returned 
them  as  unad ministered  assets.  The  appellees  also  as- 
sign as  error  the  confirmation  of  a  sale  of  one  thousand 
and  four  hundred  acres  ot  land  on  Cherry  Tree  run  to 
Samuel  Price,  by  the  decree  of  January  3,  1870,  and 
the  confirmation  of  a  sale  of  two  thousand  acres  of  land 
on  Cherry  river,  that  conveyed  to  McClintic  by  McClung^ 
which  sale  was  made  to  Floyd  Estill  and  Samuel  Price 
by  the  commissioner  of  sale,  and  confirmed  by  a  decree 
of  April  10, 1 871,  and  the  deed  for  which,  was,  by  Estill's 
consent  ordered  to  be  made  to  Price,  and  also  the  con- 
firmation by  the  decree  of  April  24,  1871  of  the  sales  of 
these  several  tracts  of  land,  one  to  John  A.  Rader,  of  two 
hundred  acres,  including  the  place  where  he  lives;  an- 
other to  Harvey  M.  Rader  of  thirty-one  acres,  on  Glade 
creek;  and  the  third  to  Samuel  Price  of  three  hundred 
and  twenty-five  acres,  on  the  head  of  Twenty  Mile  creek. 
The  bill  in  this  cause  does  not  mention  specially  any  of 
these  tracts  of  land  it  simply  charges  in  general  terms, 
"  that  McClintic  was  possessed  of  and  owned  several  vain- 
able  tracts  of  land  at  the  time  he  died,"  and  afterwards 
it  particularly  describes  one  tract  of  land,  but  it  is  not  one 
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speciaf Term.  ^^  thosG  abovc  namcd ;  it  charges  that  McClintic  was 
Estiii  &  Eakie'  ^^6  owner  in  fee  of  a  valuable  tract  of  land  in  the  county 
%f'        of     Greenbrier     containing     several     hundred     acres, 
adm'r°4rf^a?.    on    which   hc  resided  at  the  time   of   his   death,   and 
on   which    his   widow   and  children  now  reside ;"   and 
the  bill  particularly  asks,  that  this  tract  of  land  may 
be  sold  ;  and  it  asks  that  "  the  order  of  reference  to  the 
commisioner  may,  among  other  things,  direct  an  inquiiy 
to  be  made  as  "to  how  much,  and  what  lands  McClintio 
owned  and  possessed  at  the  time  of  his  death ;  and  that 
in  the  final  decree  so  much  of  the  personalty  and  lands, 
as  may  be  necessary,  may  be  subjected  to  the  plaintifi  's 
claims  ;"  but  no  order  was  ever  made  in  the  cause  direct- 
ing such  inquiry. 

On  the  23d  day  of  April  1869  the  court  decreed  "that 
Alexander  B.  Humphreys,  who  is  hereby  appointed  a 
commissioner  tor  that  purpose,  do  sell  at  a  specified 
place,  afler  a  specified  notice,  at  public  auction,  on  speci- 
fiied  terms,  all  the  lands  in  the  bill  and  proceedings 
mentioned,  which  are  not  included  in  the  widow's  dower 
(to  be  sold  together  or  in  separate  tracts,  as  the  commis- 
sioner may  deem  expedient),  and  also  the  reversion  of 
the  dower  land."  The  dower  tract  referred  to  was  all 
the  land  particularly  named  in  the  bill,  where  the 
widow  and  children  lived.  The  special  commissioner  of 
sale  on  October  20,  1869  reported,  "  that  except  of  the 
tract  out  of  which  of  the  widow's  dowser  was  assigned 
afler  diligent  inquiry  he  could  only  obtain  descriptions 
sufficiently  definite  for  advertising,  a  tract  of  one  hundred 
and  eighty  acres  in  Nicholas  county,  and  a  tract  of  two 
thousand  acres  (as  stated  to  your  commissioner,  but 
which  he  has  since  been  informed  contains  only  fourteen 
hundred  acres)  being  the  land  assigned  to  McClintic  in 
his  division  with  Charles  McClung,  and  not  the  tract 
purchased  of  said  Charles  McClung,  and  upon  which 
his  heirs  hold  a  lien.  There  are  other  tracts,  your  com- 
missioner is  informed,  belonging  to  the  estate  of  said 
McClintic,  which  he  will  sell  under  the  said  decree^  as 
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soon  as  he  can  get  descriptions  of  them ;  all  of  these  specisa'renn. 
lands  had  been  sold  for  taxes."  He  reports  the  employ-  Eaiiii  a  Eaur 
ment  of  an  agent  to  redeem  them,  and  their  being  re-  ^^ 
deemed.  He  reports  the  sale,  pursuant  to  said  decree,  tJm'retJ, 
of  the  one  hundred  and  eighty  acres  in  Nicholas  county 
at  $1.00  per  acre,  the  reversion  in  the  dower  land  at  $1.00 
per  acre,  and  said  two  thousand  acre  tract  at  50  cents  per 
acre ;  Samuel  Price  being  the  purchaser  of  the  two  last. 
This  report  being  excepted  to,  the  court  refused  to 
confirm  any  of  said  sales,  because  of  the  inadequacy  of 
price;  and  by  its  decree  of  October  26, 1869  ordered  the 
special  commissioner  to  re-sell  "all  the  lands  in  the  bill 
and  proceedings  mentioned,  and  heretofore  sold  and  re- 
ported by  him."  The  special  commissioner  then  re-sold 
this  tract  of  land,  which  is  described  in  his  former  report 
as  being  the  land  assigned  to  McClintic  in  his  division 
with  Charles  McCIuug  (and  not  the  tract  purchased  of 
Charles  Mc Clung),  and  which  he  says  he  has  been  in- 
formed contains  only  one  thousand  tour  hundred  acres ; 
and  Samuel  Price  became  the  purchaser  at  the  price  of 
$980.00,  and  he  complied  with  the  terms  of  sale.  These 
facts  are  stated  in  the  decree  confirming  the  sale,  the 
report  of  sale  not  having  been  copied  in  the  record. 
There  was  no  exception  to  this  report;  and  it  is  presumed 
that  the  sale  was  made  pursuant  to  the  terms  of  the 
decree.  The  sale  was  confirmed  by  the  decree  of  Janu- 
ary 3,  1870.  The  only  objection  urged  by  the  appel- 
lees to  the  confirmation  of  this  sale  is,  that  "the  decree 
directed  the  commissioner  to  sell  the  lands  in  the  bill 
and  proceedings  mentioned."  And  as  this  tract  was  not 
mentioned  in  the  bill  or  proceedings,  the  special  com- 
missioner had  no  authority  to  sell  it.  The  counsel  for 
the  appellees  seem  to  have  failed  to  observe,  that  the  de- 
cree of  October  26,  1869,  in  describing  the  lands  to  be 
re-sold,  uses  not  only  the  language  of  the  former  decree 
but  adds  thereto  "  and  heretofore  sold  and  reported  by 
him,  the  special  commissioner."  And  this  particular 
tract  of  land  is  described  in  this  report  as  one  of  those 


Digitized  by 


Google 


420  SUPREME  OOUBT  OF  APPEAU 

Bpedai^erm.  heretofore  sold,  and  the  sale  of  which  was  set  aside.  If 
EitiUAEikie  *he  terms  of  this  decree  of  October  1869  had  been  no- 
^^'  ticed,  I  presume  the  appellees'  counsel  would  not  have 
adSi°jl/°i  assigned  the  confirmation  of  this  sale  as  an  error.  This 
decree  was  not  printed  with  the  balance  of  the  record, 
and  thus  I  suppose  escaped  the  observation  of  counsel. 
On  April  18,  1870  the  court  decreed  and  ordered,  "that 
James  W.  Davis  and  Samuel  Price  be  substituted  in  the 
room  and  stead  of  Alexander  R.  Humphreys,  heretofore 
appointed  to  sell  the  lands  in  the  bill  and  proceedings 
mentioned  ;  and  said  commissioners  Davis  and  Price,  or 
either  of  them,  shall  have  all  the  power,  heretofore  con- 
ferred by  the  decree  of  this  court  on  said  Alexander  R. 
Humphreys  ;  and  the  said  lands  shall  be  sold  at  the  front 
door  of  the  court  house  of  Nicholas  county,  instead  of 
the  county  of  Greenbrier."  Under  this  decree,  J.  W. 
Davis,  one  of  the  commissioners,  "on  July  15,  1870 
sold  the  tract  of  land  in  Nicholas  county,  on  Cherry 
Tree  river  of  two  thousand  acres,  conveyed  to  the  in- 
testate, McClintic,  by  Charles  McClung  and  wife,  in 
front  of  the  hotel  of  Cabell  &  Vandiver,  in  the  town  of 
Lewisburg,  after  advertising  the  time  and  place  of  sale 
for  four  weeks  in  the  Greenbrier  Independent  and  at  the 
court  house  door  of  Greenbrier  county;  and  Samuel 
Price  and  Floyd  Estill  became  the  purchasers  at  the 
price  of  $800.00,"  as  appears  from  his  report.  This  re- 
port was  not  excepted  to,  and  this  sale  was  confirmed  by 
the  decree  of  April  10,  1871 ;  and  it  is  one  of  the  sales 
whose  confirmation  the  appellees  assign  as  an  error  on 
various  grounds  urged  by  them.  One  of  these  grounds 
was,  that  the  sale  was  made  at  a  different  place  and  after 
a  different  advertisement  than  that  expressly  required  by 
he  decree,  by  which  Davis  was  appointed  a  commissioner, 
as  appears  upon  the  face  of  the  report  of  the  commis- 
sioner of  sale  and  the  decrees  in  the  cause,  and  it  ought 
not  therefore  to  have  been  confirmed. 

The  court  on  the  24th  of  April  1872  with  the  con- 
sent made  in  open  court  of  Floyd  Estill,  the  co-pur- 
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chaser  with  Price  of  said  land,  ordered  the  deed  therefor  gpeclif^erm. 
to  be  made  to  said  Price,  and  the  said  Price  in  this  court  Eaiiu  a  Eakie 
by  his  written  agreement  filed  in  thi:5  cause  consents,  that  ^^ 
this  sale  may  be  set  aside,  reserving  a  lien  on  the  $aid  JSmWal 
tract  of  land  for  the  purchase  money  he  has  paid  thereon ; 
which,  being  thus  assented  to  by  all  parties  in  interest, 
should  be  done.  The  commissioner  of  sale  J.  W.  Davis 
reports,  that  on  July  4,  1870  he  sold  at  Nicholas  court 
house  a  tract  of  land  of  two  hundred  acres  in  Nicholas 
county  to  John  H.  Rader,  he  being  the  highest  bidder 
at  $  155.00.  At  the  same  time  he  sold  likewise  at  public 
auction  to  Harvey  M.  Rader,  thirty-one  acres  of  land 
at  J42.00 ;  and  at  the  same  time  he  sold  to  Samuel  Price, 
three  hundred  and  twenty-five  acres  on  the  waters  of 
Twenty  Mile  creek,  for  $25.00.  Which  sales  the  com- 
missioner reports  were  made  afler  having  advertised  these 
lands  as  directed  by  the  court.  To  this  report  there 
were  no  exceptions ;  and  the  said  sales  were  confirmed  by 
the  decree  of  April  24,  1871.  The  appellees  urge  as  an 
objection  to  the  confirmation  of  all  these  rules  made  * 
July  4, 1870,  that  commissioner  Davis  was  not  authoriz- 
ed to  sell  any  of  these  lands.  The  record  shows  that  by 
the  decree  April  18,  1870  James  W.  Davis  and  Samuel 
Price  were  substituted  in  the  room  and  stead  of  Alex- 
ander R.  Humphreys,  the  former  commissioner  of  sale, 
and  they  or  either  of  them  were  decreed  to  have  all  the 
powers  heretofore  conferred  on  said  Humphreys;  but 
before  they  should  recover  any  money  they  were  required 
to  execute  bond  with  good  security  in  a  certain  penalty. 
By  the  decree  of  April  23,  1869,  commissioner  Hum- 
phreys, was  authorized  to  sell  "all  the  land  in  the 
bill  and  proceedings  mentioned."  No  land  having  been 
mentioned  in  any  of  the  proceedings  other  than  the  bill, 
which  had  transpired  before  this  decree,  the  authority 
of  commissioner  Humphreys  to  sell  was  by  this  de- 
cree confined  to  the  land  in  the  bill  mentioned;  and  the 
only  land  mentioned  in  the  bill,  was  the  tract  in 
Greenbrier  county,   on   which  the  widow  and  children 
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g^^jgjJJTJ^  lived;  though  it  was  stated  in  the  bill  generally  that 
McClintic  owned  several  tracts  of  land.  It  is  contended 
that  commissioner  Humphrey's  authority  to  sell  was 
confined  by  the  decree  appointing  him  to  this  single 
tract ;  and  it  is  contended  it  cannot,  by  any  fair  construc- 
tion, be  extended  to  all  the  l$inds  of  which  McClintic, 
died  seized,  by  the  bill  having  stated  the  fact  that  he 
died  possessed  of  several  valuable  tracts  of  land.  This 
authority  of  commissioner  Humphreys  was  enlarged  by 
the  decree  of  October  26,  1869,  whereby  he  was  author- 
ized to  sell  all  the  lands,  that  had  been  theretofore  re^ 
ported  by  him  as  sold,  and  the  sales  of  which  had  been 
set  aside,  that  is,  besides  said  land  mentioned  in  the  bill 
as  in  Greenbrier  county,  a  tract  in  Nicholas  county  of 
one  hundred  and  eighty  acres  and  another  tract  of 
one  thousand  and  four  hundred  acres.  The  decree 
of  April  18,  1870  conferred  on  commissioner  Davis  the 
same  powers,  which  had  been  previously  conferred  on 
commissioner  Humphreys,  and  these  powers  were  never 
afterwards  enlarged  by  any  subsequent  decree.  And  the 
appellees  therefore  insist,  that  commissioner  Davis's 
powers  to  sell  did  not  extend  to  these  lands,  sold  by  him 
on  July  4,  1870,  but  extended  only  to  the  home  place  in 
Greenbrier,  the  two  tracts  of  land  in  Nicholas  county, 
of  one  hundred  and  eighty  and  one  thousand  and  four 
hundred  acres,  having  previously  been  sold  by  Hum- 
phreys as  commissioner.  It  seems  to  me  that  it  would 
be  unreasonable  to  construe  the  authority  of  commis- 
sioner Davis  to  extend  to  the  selling  of  these  three  par- 
cels of  land,  sold  by  him  on  July  4,  1870.  These  tracts 
of  land  had  in  no  manner  been  referred  to  in  any  of  the 
proceedings  prior  to  this  sale,  and  so  far  as  the  record 
shows  the  existence  of  any  such  tracts  of  land,  were  en- 
tirely unknown  to  the  court.  It  is  true  that  the  bill  had 
stated,  that  McClintic  owned  several  valuable  tracts  of 
land,  but  what  or  where  they  were  it  did  not  state,  while 
the  prayer  of  the  bill  was  coufined  to  the  sale  of  the 
tract  of  land  in  Greenbrier,  which  is  particularly  de3- 


Digitized  by 


Google 


OF  WBffT  VIRGINIA.  4SS 

cribed.  But  this  cannot,  I  think,  be  so  construed  as  to  speciii'rerm. 
so  enlarge  the  meaning  of  the  words  conferring  the "EiSiii^ii^ 
power  to  sell  on  Davis,  "the  lands  in  the  bill  and  the  ^^ 
proceedings  mentioned,"  to  include  tracts  of  land  in  an-  5Sm'i°<«j2 
other  county,  whose  very  existence  was  unknown  to  the 
court.  But  it  does  not  follow  that  these  sales  ought  for  that 
reason  only  to  be  set  aside.  The  court  has  the  power  to 
confirm  a  sale  previously  made  without  its  authority,  ex- 
amples of  such  sales  being  confirmed  by  the  court  may 
be  found  in  the  cases  of  Loudons  v.  Echols  et  aZ.,  17 
Gratt.  15;  Hughes  et  ux.  v.  Johnston,  12  Gratt.  479.  But 
the  purchaser  at  sales  so  made  cannot,  of  course,  have  his 
purchase  protected  against  future  disturbance  after  con- 
firmation by  the  provisions  of  section  8  of  chapter  132 
of  the  Code  of  W.  Va;  as  that  is  confined  to  sales  made 
under  a  previous  order  of  the  court.  When  an  unauthor- 
ized sale  is  thus  confirmed  by  the  court,  creditors  and 
others  may  not  have  had  notice,  that  any  such  sale  had 
been  made,  the  record  furnishing  no  information  that 
any  such  sale  of  the  land  was  to  be  made.  They  cannot 
therefore  be  estopped  from  objecting  to  such  a  sale  after 
its  confirmation  to  the  extent  that  they  would  be,  if  the 
sale  had  been  made  by  a  commissioner  authorized  to  sell 
the  land ;  for  in  such  case  it  would  have  been  the  duty 
of  the  parties  interested  to  ascertain  what  sales  had  been 
made,  and  if  they  were  improper,  to  have  objected  to  the 
commissioner's  report  of  such  sales  and  to  their  confirma- 
tion. A  decree  therefore  opening  a  sale  of  land  made 
by  an  unauthorized  person,  though  confirmed  by  the 
court  without  objection  at  the  time,  should  be  made  more 
readily,  than  a  decree  opening  such  sale  after  confirmaion, 
where  the  sale  had  been  previously  authorized.  It  is 
further  urged  by  the  appellees'  counsel,  that  the  sale  of 
the  tract  of  land  of  three  hundred  and  twenty- 
five  acres  to  Samuel  Price  for  $25.00,  ought  to 
be  set  aside,  though  confirmed  without  objection,  not 
only  for  the  reasons  above  assigned,  but  also  for  the 
iarther  reason  that  Price  having  been  appointed  a  corn- 
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spscirTcrm.  ^lissioner  of  sale  with  Davis,  whether  he  actually  acted 
Estill  A  Eakie  ^^  "^^?  co^Id  not  made  a  valid  purchase  of  any  part  of 
^'v*^'  the  lands  sold  by  his  co-commissioner  Davis.  They  refer 
■dm'r^ot  to  Howery  v.  HelmHy  20  Gratt.  1 ;  Mlckoud  v.  Glrodj  4 
How.  503  ;  Buckles  v.  Lafferty,  2  Rob.  292 ;  Quarks  v. 
Lacy,  4Munf.  251 ;  Smith  v.  Pope^  5  B.  Mod.  '237;  Mo- 
Connell  v.  Gibson,  \21\\,  128 ;  Gross  v.  Pearcy,  2  Pat.  & 
H.  (Va.)  483;  Van  Epps  v.  Van  Epps,  9  Paige  241. 
We  deem  it  improper  to  express  any  view  with  reference 
to  these  sales,  made  on  the  4th  day  of  July  1870  by  com- 
missioner Davis,  because  the  proper  parties  necessary  to 
be  before  us,  when  this  inquiry  is  made,  are  not  now 
parties  to  this  proceeding.  While  for  reasons  above 
stated,  I  think  an  opportunity  ought  to  be  afforded  the 
creditors  or  others  interested  to  inquire  into  the  propriety 
of  these  sales.  Still  no  such  inquiry  can  properly  be 
made,  unless  the  several  purchasers  at  the  sales,  made  on 
July  4,  1870,  are  brought  before  the  court,  and  are  af- 
forded thus  the  oppoitunity  of  insisting  that  the  sales 
made  to  them  and  heretofore  confirmed  should  not  be 
disturbed.  It  was  said  by  Joynes,  Judge,  in  LoudoTis  v. 
Echols,  17  Gratt.  19,  that  "it  would  be  contrary  to 
natural  justice,  and  to  the  practice  which  has  prevailed 
in  like  cases,  to  conclude  the  purchaser,  whose  purchase 
has  been  confirmed  and  consummated  by  a  conveyance  of 
title,  by  a  decision  of  the  question  whether  the  sale 
should  stand  or  be  set  aside,  before  he  has  been  brought 
before  the  court."  And  if  improper  now  to  decide  this 
question,  it  is  improper  to  express  any  opinion  on  the 
merits  of  these  sales.  The  appellees  therefore  should 
bs  permitted  to  file  a  petition  to  re-open  the  decrees  which 
confirmed  the  sales,  made  on  July  4,  1870  by  commis- 
sioner Davis. 

The  purchasers  at  such  sales,  or  their  representatives, 
should  be  summoned  to  answer  these  petitioners ;  all  the 
evidence  bearing  on  the  justice  or  propriety  of  the  sales 
should  be  heard,  including  evidence  as  to  the  value  of 
said  lands  when  sold,  and  what  improvements  on  them 
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had  been  made  by  the  purchasers,  and  what  taxes  paid  spediS'renn. 
by  them,  as  also  what  rents  and  profits  had  been  receiv-  Eatm  a  EakiT 
ed  from  them  ;  and   the  court  should  then,  with  all  the        %^ 
facts  and  parties  before  it,  do  justice  by  setting  aside  the    JSm^i^Sl! 
sales  on  such   terms  as  are  right,  or  by  refusing  to  set 
them  aside.     This  was  the  course  pursued  in  Loudons  v. 
Echols  et  aL,  17  Gratt.  15 ;  Hughes  et  ux.  v.  Johnston,  12 
Gratt.  479.     See  also,  as  indicating  that  jthis  is  the  proper 
course  to  be  pursued ;  Pierce's  ddmWs  v.  Trig^s  heirSy  10 
Leigh  406;  Parker  v.  McCoy,  10  Gratt.  594;  and  also 
the  cases :  Bank  of  the    United  J^tes  v.  Ritchie,  8  Pet. 
128;   Coger  v.    Coger^,  2  Dana   270;   McKe^s  heirs  v. 
Hamm,  9  Dana  620;  Parker's  heirs  v.  Anderson's  heirs, 
5  Mon.   445.     In  Huston's  adm'r  v.  Cantrill,  11  Leigh 
136;   Cocke's  adm'r  v.  Gilpin,  1  Rob.  26;  and  Biichan- 
non  V.  Clark,  10  Gratt.    164,  no  supplemental  proceed- 
ings were  taken,  because  the  purchasers  were  in  those 
cases  already  parties  in  the  causes.     Here  they  are  not, 
and  supplemental  proceedings  must  be  had,  before  their, 
rights  as  purchasers  can  be  adjudicated.     The  objection 
urged  that  it  is  now   too  late  to  review  in  any  manner 
the  action  of  the  circuit  court  in  confirming  these  sales, 
is  not  well  taken.     Interlocutory  decrees  may,  in  proper 
cases,  be  re-heard  at  any   time  before  a  final  decree,  on 
]>etition  to  the  court  below ;  and  an  appeal,  taken  within 
five  years  from  the  rendition  of  a  final  decree,  brings  up 
for  review  all  the  interlocutory  decrees,  rendered  during 
the  progress  of  the  cause,  which  would  necessarily  affect 
the   final   decree:   Camden  v.  Ha,ymond,  9  W,  Va.  681. 
All  the  decrees  rendered  in  these  causes  must  be  affirm- 
ed, except  so  much  of  them  as  determines  the  character 
of  the  bonds  executed  to  David  C.  Riffe,  as  preferred  or 
non-preferred    debts,    and    except   so    much    of    them 
as    confirms    the   sales  made    by    commissioner    Davis 
on    July    4,    1870,    and    the    decrees   based   on   such 
portions   of   said   decrees,  as  to  which  the  appeal  and 
cross  assignment  of  errors  by  the  appellees  were  impro- 
videntially  allowed,  and  except  the  decrees  confirming 
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Fpecwl^crm.  ''^®  ^^^^^  ^^  ^^^  *^^^  thousand  acre  tract  on  Oieny  Tree 
^dii  .*  Eakij  i'*ver,  made  by  commissioner  Davis  to  Estill  and  Price, 
^y^  and  ordering  a  deed  therefor  to  be  made  to  Price,  which 
u^x^atu  decrees  arc  by  consent  of  all  parties  set  aside  and  an- 
nulled and  the  appellees  must  recover  of  the  appellants 
their  costs  in  this  cause  expended  and  thirty  dollars  • 
damages;  and  ihis  Court,  proceeding  to  render  such  de- 
cree as  the  court  below  ought  to  have  done,  doth  ad- 
judge, order  and  decree,  that  the  commissioner  of  sale,  J. 
W.  Davis,  do  re-sell  the  said  tract  of  two  thousand 
acres  on  Cherry  Tree  river,  in  the  manner  prescribed  by 
the  decree  of  April  18, 1870,  and  he  shall  report  his  pro- 
ceedings herein  to  the  circuit  court  of  Greenbrier  county; 
and  this  cause  is  remanded  to  the  circuit  court  of  Green- 
brier county,  with  instructions,  out  of  the  proceeds  of  the 
re-sale  of  said  tract  of  land,  or  out  of  any  other  funds 
which  are  now  or  may  hereafter  be  under  the  control  of 
the  court  in  these  causes,  to  pay  to  Samuel  Price  the 
jnoneys,  which  have  been  paid  ou  the  purchase  of  said 
tract  of  land  and  the  said  court  shall  further  proceed 
with  said  causes  in-accordancc  with  the  principles  laid 
down  in  this  opinion,  and  further  according  to  the  rules 
and  principles  governing  courts  of  equity. 

Raymond,  Judge,  dissented  from  so  much  of  the 
opinion  and  syllabus  as  adjudges  that  the  decree  confirm- 
ing the  ^ales  made  by  commissioner  Davis  on. July  4 
1870,  ought  not  at  this  time  to  be  affirmed.  The  other 
Judges  fully  concurred  with  Green,  President. 

Causes  Remanded. 
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'^(Hclinj, 


Lyman  r.  Thomfsox  et  al,  .      ^, 

■    11    42? 
^1    283| 

(Absent,  Joiixson,  Judge).*  I  ii~^\ 

48    4111 

Decided  November  1, 1877.  1  is  Si 


1.  Where  a  decree  is  joint  against  two  parties  defendant,  one  of  u      4271 

whom  is  not  before  the  Court,  but  is  an  absent  defendant,  and         jg^        ^ ^ 

the  other  has  cppearcd  and  answered,  the  appellate  court  8pcdnJ  Term, 
when  the  decree  is  erroneous  will  reverse  the  same  as  to  both 
of  such  defendants. 

2.  A  case  in  which  a  flnal  decree  was  reversed,  because  a  neces 

sary  party  to  a  v roper  and  full  adjudication  of  the  cau«e  was 
not  before  the  Court.    See  opinion  of  the  Court  in  the  cause. 

Appeal  from,  and  supersedeas  to ,  3.  decree  of  the  circuit 
court  of  Wirt  county,  rendered  on  the  20th  of  August 
1870,  in  0.  ch.'.ncery  cause  then  in  said  court  pending, 
wherein  A.  B.  Lyman  was  plaintiff,  and  the  said  Thomp- 
son and  wile  and  T.  J.  Christy  were  defendants,  allowed 
upon  the  petition  of  the  defendants  Thompson  and  wife. 

Haymonp,  Judgk,  who  delivered  the  opinion  of  the 
Court,  fully  states  the  case. 

Hon.  George  Loom  is,  who  was  at  the  time  Judge  of 
the  circuit  court  of  Wood  county,  rendered  the  decree 
complained  of.* 

Okey  Johnson  for  appellant,  prior  to  his  election  as  one 
of  the  Judges  of  this  court,  filed  the  following  brief: 

1st.  The  court  erred  in  decreeing  that  Isabel  Thompson, 
the  wife  of  John  Thompson,   should  Join  in  the   deed 

*Cottzud  in  the  cftoe*. 
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speciirTerm.  ^^^^  her  husband  for  the  land,  and  in  default  of  her  so 
Z^^      doing  to  require  a  commissioner  to  make  the  deed  on  her 
Thompi;n«<  a/,  behalf:   Clark  v.  Reins,  12  Gratt.  98. 

While  Isabel  Thompson  could  not  appeal,  she  being 
proceeded  against  by  order  of  publication,  yet  the  error 
being  a  palpable  one,  and  to  the  prejudice  of  her  hus- 
band, John  Thompson,  the  decree  will  be  reversed  as  to 
both :  Pur  cell  v.  Mc  Geary  et  aL  K)  Gratt.  246 ;  Lenows  v, 
LenoWy  8  Gratt.  349 ;  Kuhn,  Nutter  (fc  Co.  v.  Mack  & 
BrotherSy  4  West  Va.  1 86  :  Bogge8s\'i  heirs  v.  Robinson'' s 
heirs,  5  W.  Va.  402. 

2d.  The  court  erred  in  decreeing  a  specific  performance 
of  the  contract,  and  requiring  a  deed  to  be  made  in  ac- 
cordance therewith,  as  the  proceedings  and  proof  in  the 
cause  clearly  show  it  was  wholly  without  consideration 
and  was  procured  by  fraud,  and  should  have  been  re- 
scinded :  Rawlins  v.  Wickham,  3  DeG.  &  J.  303 ;  Kerr 
on  Frauds,  61  ;  Hazzard  v.  Irwin,  18  Pick.  95;  Balon 
V.  Jb/mson,  7  Johns.  Ch.  194;  Rosevelt  v.  Fulton,  2  Cow. 
129;  Smith  v.  Richards,  13  Pet.  20;  Mason  y.  ChappeU, 
15  Gratt.  572;  Davis  v.  Henry,  4  W.  Va.  571. 

It  is  not  necessary  that  the  false  representation  should 
have  been  the  sole  cause  of  the  transaction  ;  it  is  enough 
that  it  may  have  constituted  a  material  inducement  If 
there  has  been  a  deception,  no  contract  resting  in  any 
degree  on  that  foundation  can  stand :  Kerr  on  Frauds 
75;  Rennelly.Sprye,  1  DeG.  M.  &G.  708  ;  Shaio  v.  Stine, 
8  Bos  worth  157  ;  Mason  v.  Crosby,  1  Woodb.  &  M,  342  ; 
Warren  v.  Daniels,  ibid,  90;  Smith  v.  Babcock,  2  id. 
246 ;  Laidlaw  v.  Organ,  2  Wheat.  178 ;  Dickinson  v.  Rail- 
road Company,  7  W.  Va.  390. 

If  the  subject  was  so  different  from  what  it  was  rep- 
resented as  to  amount  to  a  failure  of  consideration,  the 
contract  will  be  rescinded :  Hoioland  v.  Norris,  1  Cox 
69 ;  Bartlett  v.  Salmon,  6  DeG.  M.  &  G.  41  ;  Veasey  v. 
Doton,  3  Allen  380. 

Here  was  a  total  failure  of  consideration.  Thompson 
relied  upon  the  representations  and  did  not  examine  for 
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himself.     And  he  may  be  excused  for  so  doing :  Mason  specii^^Term. 
V.   Crosby,  1  Woodb.  &  M.  342  j  Smith  v.  Babcock,  2  — ^— — 
id.  246  ;  Hall  v.  Thompson,  1  S.  &  M.  443.  Thompaon  a  at. 

The  circumstances  were  such  as  induced  Thompson  to 
rely  upon  the  representations,  made  to  him  by  W.  H. 
Thompson  and  his  confederates ;  and  the  contract  should 
be  rescinded,  even  if  the  means  of  information  were 
open  to  him :  Mattock  v.  Todd,  19  Ind.  130 ;  Johnson  v. 
Taber,  6  Seld.  319;   Gordon  v.  Parmelee,  2  Allen  214. 

The  subject  matter  and  relative  knowledge  of  the  par- 
ties should  be  considered.  If  the  purchaser  has  not 
equal  means  of  knowledge  with  the  vendor,  it  is  pre- 
sumed he  relied  upon  the  representations ;  and  if  false, 
he  should  be  relieved:  Picard  v.  McCormick,  11  Mich. 
68;  Hei'vey  v.  Smith,  17  Ind.  272;  Nowland  v.  Cain,  3 
Allen  261 ;  Beard  v.  Campbell,  1  A.  K.  Marsh.  125;  JVar- 
cissa  V.  Wathan,  2  B.  Mon.  241. 

In  order  to  establish  fraud,  it  is  not  necessary  that 
direct  affirmative  or  positive  proof  be  given.  Like  much 
of  human  knowledge  on  all  subjects, /raud  may  be  infer- 
red from  facts  that  are  established.  It  Ts  enough  if  facts 
be  established,  from  which  it  would  be  impossible,  upon 
a  fair  and  reasonable  conclusion,  to  say  there  was  no 
fraud  in  the  transaction. 

Various  facts  and  circumstances  evince  with  unerring 
certainty  the  hidden  purposes  of  the  mind :  Llewellyn 
v.  Mackworth,  2  Atk.  40;  Villiers  v.  Villiers,  ibid,  71  ; 
Man  V.  Ward,  ibid.  229  ;  East  India  Co.  v.  Donald,  9  Ves. 
282;  Stikeman  v.  Dawson,  1  DeG.  &  Sm.  105;  Reed  v. 
Nixon,  48  111.  323;  Pope  v.  Andrews,  1  S.  &  M.  135; 
Danton  v.  McKenzie,  1  Dessau.  289. 

The  misrepresentations  being  proved,  and  the  fraudu- 
lent circumstances  being  shown,  the  burden  of  proof  to 
show  the  transaction  fair  is  shifted  to  the  parties  deny- 
ing the  fraud,  and  to  escape  the  consequences  they  must 
show  that  the  appellant,  John  Thompson,  was  well  aware 
and  cognizant  of  the  real  facts  of  the  case,  and  the  proof 
of  such  knowledge  must  be  clear  and  conclusive:  Dyer 
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speciirrerm.  ^^'  HcLrgrave,  10  Ves.  505;  Shacketownv.SutcUff,  1  DeG. 
— Lyman  <SsSm.  609 ;  i^-iC€  V.  Maeaxdey,  2  DeG.  M.  &  G.  339 ;  5oyce 
Thomplinrt  oz.  V.  Grxindy,  3  Pet.  210 ;  aop/on  v.  Cohart,  3  S.  &  M.  363. 

It  caanot  be  pretended  there  la  any  such  proof  of 
knowledge  on  the  part  of  Thompson. 

3d.  It  13  contended,  that  the  foregoing  authorities  do 
not  apply  to  a  contract  for  the  sale  of  a  patent  right. 
By  all  principles  of  equity  and  justice  the  withering 
finger  of  fraud  taints,  blasts  and  destroys  everything 
that  comes  in  cc  ntact  with  its  polluting;  touch  ;  and  there 
is  no  difference  in  law  or  equity  between  a  fraudulent 
contract  for  the  sale  of  a  swindling  patent  right,  and  a 
fraudulent  sale  of  anything  else.  The  courts  of  Virginia 
and  our  own  State  know  no  difference :  Mason  v.  Chap- 
pell,  15  Gratt.  672;  Cady  v.  Gale,  5  W.  Va.  547. 

4th.  It  is  insisted  that  the  fraud  in  this  case  is  proved, 
and  the  Court  should  reverse  the  decree  of  the  circuit 
court,  and  pronounce  a  decree  denying  specific  perform- 
ance and  rescinding  the  contract;  but  if  the  Court  has 
any  doubt  of  the  proof  of  fraud,  the  decree  should  be 
reversed  and  the  cause  remanded  with  instructions  to 
direct  an  issue:  Do-ufflas  v.  McChemeyy  2  Kand.  109; 
Ider  v.  Grove,  8  Graft.  257;  Meiteris,  adm^r^  v.  Hogariy 
18  Gratt.  231  ;  Magill  v.  Hanson,  20  Gratt.  527;  Davis 
V.  Henry,  4  W.  Va.  671. 

D.  H.  Leonard,  for  appellees,  cited: 

Vance  v.  Snyder,  6  W.  Va.  24 ;  Meadow  v.  Justin,  6 
W.  Va.  198;  Ludimjion  v.  Rcnick,  7  W.  Va.  282; 
Staughter^sadmWw  Gerson,  13  Wall.  379,  and  authorities 
there  cited;  Mason  \.  Chappelljl^  Gratt.  572;  Olivant 
v.  Bailey,  48  E.  C.  L.  R.  287;  Prideaux  v.  Bennett,  1  J^ 
S.  Scott,  N.  S.,  12  Am.  R.  76 ;  7  Eng.  Law  and  Eq.  2o4 ; 
Story  on  Agency  126. 

IIa  YMOKD,  Judge,  delivered  the  opinion  of  the  Court : 

The  plaintiff  commenced  this  suit  in  equity  in  the 
circuit  court  of  Wirt  county  on  the  26th  day  of  May  1869, 
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and  afterwards,  on  the  first  Monday  in  June  1869,  at  spccifTenn. 
rules,  an  order  of  publication  was  awarded  against  all  j^^f^ 
the  defendants  to  the  bill,  viz:  John  Thompson,  Isabel Tbompiion «< «/: 
Thompson  and  Thomas  J.  Christy.  The  bill  is  filed  to 
enforce  the  specific  execution  of  an  alleged  agreement 
and  contract  in  waiting  in  the  following  words,  viz: 
"For  and  in  consideration  of  the  sum  of  one  dollar,  ($1 .00), 
tome  in  hand  paid  by  Thomas  J.Christy  of  Cincinnati, 
Ohio,  the  receipt  whereof  is  hereby  acknowledged,  I, 
John  Thompson,  of  Portsmouth,  Ohio,  do  hereby  agree 
and  bind  myself,  my  heirs,  executors,  administrators  and 
assigns,  to  convey  unto  the  said  T.  J.  Christy,  his  as- 
signs, by  warranty  deed  with  full  covenants,  all  of  that 
certain  tract  or  parcel  of  land  now  belonging  to  me,  con- 
sisting of  five  hundred  acres  of  land,  situated  on  Falling 
Timber  run,  in  Wirt  county,  West  Virginia,  and  will 
make  said  conveyance  within  ten  days  from  date  hereof. 
A  diagram  of  said  land  is  hereto  attached. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
sealtbis  24th  diay  of  March,  A.  D.  1808. 

"John  Thompson,  [Seal.] 

"Witness,  "Isabel  Thompson,  [Seal.]'' 

"W.  H.  Allen." 

The  diagram  cannot  be  given  here. 
Upon  said  contract  is  the  following  writing,  indorsed, 
viz : 

"PouTsMOUTH,  March  30,  1868. 

"Sixty  days  after  date,  I  promise  to  pay  to  John 
Thompson,  the  sum  of  two  hundred  and  fifty  dollar?^ 
($250.00),  on  the  payment  of  which,  the  said  Thompson 
agrees  to  deliver  to  Thomas  J.  Christy,  a  warranty  deed 
to  the  five  hundred  acres  of  land  described  in  the  bond. 
In  case  the  above-named  amount  of  money  is  not  paid 
promptly,  the  said  Thompson  is  released  from  all  obliga- 
tion of  making  said  deed. 

"Thomas  J.  Christy." 

There  is  also  written  upon  said  contract  the  following, 
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a^wciiTrfrm.  ^iz :  '"In  consideration  of  one  dollar,  ($1.00),  to  me  in 
T.jm,«      hand  paid  by  A.  B.  Lyman,  of  Cincinnati,  Ohio,  Ihere- 

Thomptaatt  aL  bj  assign,  sell  and  convey  to  said  Lyman,  all  my  right, 
title  and  interest  in  and  to  the  within  contract,  and  I 
hereby  authorize  and  instruct  the  within-named  John 
Thompson  and  wife  to  make  the  deed  for  the  land,  named 
in  said  contract,  to  said  A.  B.  Lyman,  or  his  heirs^  ex- 
ecutors, administrators  or  assigns,  and  I  hereby  assume 
the  payment  of  the  sum  of  two  hundred  and  fifty  ddlars, 
($250.00),  agreed  to  be  paid  by  me  as  above,  and  tc  save 
said  Lyman  free  and  harmless  from  the  payment  of  the 
same,  and  from  all  consequences  of  my  non-paymeot  of 
the  same. 

"Witness  my  hand  and  seal  the  4th  day  of  May  1868. 

"T.  J.  Christy,  [Sed.f 

The  plaintiffs  bill  is  as  follows,  viz : 

"To  the  Honorable   George  Loomis,  Judge   of  the   nrcuit 
court  of  Wirt  county,  West  Virginia  : 

"Humbly  complaining,  your  orator,  A.  B.  Lymai,  the 
plaintiff,  represents  unto  the  court  that  John  Thompson, 
on  the  24th  day  of  March  1868,  was  the  owner  ii  fee 
simple  of  a  certain  tract  of  land  situated  on  the  suiters 
of  Fallen  Timber  run,  Wirt  county.  West  Virginia,  cjon- 
taining  five  hundred  (500)  acres,  more  fully  described  m 
a  deed  from  W.  C.  Stewart,  special  commissioner,  to  sail 
Thompson,  bearing  date  November  14, 1867,  and  record- 
ed in  said  county,  in  deed  book  number  ten,  page  one 
hundred  and  eighty-eight,  an  official  copy  of  which  is 
herewith  filed  marked  '  A/  and  made  a  part  hereof;  and 
that  the  said  John  Thompson  and  Isabel  his  wife  sold 
unto  one  Thomas  J.  Christy  the  said  tract  of  land  for  a 
valuable  consideration,  and  bound  themselves,  their 
heirs,  executors,  administrators  and  assigns  to  convey  to 
the  said  Thomas  J.  Christy,  or  his  assigns,  the  said  tract 
of  land  by  a  warranty  deed  with  full  covenants,  &c., 
within  ten  days  from  that  date ;  all  of  which  will  more 
fully  appear  from  an  instrument  in  writing,  executed  b j 
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the  said  John  Thompson  and  Isabel  Thompson  his  wife  spedlf  Term 
(who  are  residents  of  the  State  of  Ohio),  bearing  date  on  i^yman 
the  said  24th  day  of  March  1868;  that  there  was,  about  Thompson  e#  ai, 
the  time  the  said  agreement  or  writing  was  made,  a  note 
executed  to  said  Thompson  by  said  Christy  for  loaned 
money,  whereby  he  bound  himself  to  pay  said  Thomp- 
son two  hundred  and  fifty  dollars  ($250.00),  sixty  days 
after  date,  and  an  indorsement  made  on  the  back  of  said 
agreement,  that  on  the  payment  of  the  said  note,  he,  the 
said  Thompson,  agreed  to  convey  to  said  Christy,  or  his 
assigns,  the  said  tract  of  land  by  a  general  warranty 
deed;  but  in  case  the  said  note  was  not  promptly  paid, 
then  said  Thompson  would  be  relieved  from  all  obliga- 
tion of  making  said  deed,  which  indorsement  was  made 
to  secure  the  said  Thompson  in  the  prompt  payment  of 
said  note. 

"  Your  orator  further  represents  that  afterwards,  to- 
wit:  on  the  4th  day  of  May  1868,  the  said  T.  J.  Christy, 
for  value  received,  assigned  and  transferred  the  said  con- 
tract or  agreement  to  your  orator,  and  directed  that  said 
Thompson  and  wife  convey  said  tract  of  land  to  your 
orator,  and  agreed  to  pay  said  $250.00  note  at  its  matur- 
ity, and  save  your  orator  harmless  from  any  responsibil- 
ity on  said  note ;  all  of  which  will  more  fully  and  at 
large  appear  from  said  agreement  and  assignments  there- 
on herewith  filed,  marked  ^  Exhibit  B,'  and  made  a  part 
thereof. 

"  Your   orator    further    represents,  that   ,   your 

orator,  paid  said  note  at  its  maturity,  as  will  appear  from 
said  note  herewith  filed,  marked  '  Exhibit  C,'  and  made 
a  part  hereof,  and  that  your  orator  is  entitled  to  a  deed 
ibr  said  land,  and  that  your  orator  has  requested  said 
Thompson  and  wife  to  make  said  deed,  who  have  entirely 
idled  and  refused  to  make  your  orator  a  deed  for  the 
said  tract  of  land,  or  any  part  thereof,  although  all  the 
parchase  money  has  long  since  been  paid. 

"  In  tender  consideration  whereof,  and  as  your  orator 
ifl  remediless  in  the  premises  save  in  a  court  of  equity. 
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Bp-cilf'Temi.  where  such  matters  are  alone  and  properly  cognizable,  he 
Lyman      prays  that  the  said  John  Thompson  and  Isabel  Thompson 

Thomittourta/.  his  wife,  and  Thomas  J.  Christy,  be  made  parties  de- 
fendant to  this  bill,  and  required  to  maise  a  full,  true 
and  perfect  answer  thereto,  and  every  allegation  thereof, 
on  their  several  oaths,  and  the  premises  being  con- 
sidered, your  honor  will  render  your  orator  a  decree 
against  said  John  Thompson  and  Isabel  Thompson  his 
wife  for  a  deed  for  said  land ;  and  in  case  they  fail 
to  make  said  deed,  that  a  commissioner  be  appointed  to 
execute  the  same  for  them ;  and  that  your  honor  will 
grant  your  orator  such  other,  further  and  general  rcli«'f 
in  the  premises  as  the  nature  of  his  case  may  require,  or 
to  equity  may  seem  meet,"  &c. 

On  the  first  Monday  in  July  1869  the  defendant,  John 
Thompson,  filed  his  separate  answer  to  plaintiffsj'  bill, 
which  is  as  follows,  viz: 

*'  To  fhe  Hon,  George  LoomWy  Judge  of  the  Circuit  Court  oj 
Wirt  County,  West  Virginia: 

"  The  separate  answer  of  John  Thompson  to  the  bill 
against  him  and  others  by  A.  B.  Lyman  in  the  circuit 
court  of  said  county.  This  respondent,  reserving,  &c., 
exceptions  to  the  manifest  errors,  Ac,  to  the  bill  of  com- 
plainant, for  answer  thereto,  or  as  much  as  he  is  advised 
is  material  for  him  to  answer,  says  that  it  is  true  that  this 
respondent  and  his  wife  did  in  the  month  of  March 
1X88  enter  into  a  contract,  and  execute  a  certain  instru- 
ment of  writing  with  Thomas  J.  Christy,  and  A.  B. 
Lyman,  the  complainant,  for  the  sale  of  a  certain  tract 
of  land  therein  described,  located  in  Wirt  county,  West 
Virginia;  but  the  res|)ondent  denies  that  the  facts  in 
regard  to  the  transaction  as  therein  set  forth  are  true, 
but,  on  the  contrary  avers  the  following  to  be  a  true 
statement  of  the  matter: 

"Som3tim3  in  the  month  of  Mirqh  1868,  one  W.  H. 
Thompson,  an  eastern  man  and  a  comparative  stranger 
to  respondent,  called  upon  respondent  at  his  residence 
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in  Portsraouth,  Ohio,  and  represented  himself  as  the  spedlfxijTm. 
agent  of  J.  W.  Christy,  T.  J.  Christy  and  A.  B.  i^^^^^^ 
Lyman  for  the  sale  of  certain  county  and  State  Thompaon «<  ci, 
rights  in  a  certain  patent  right  known  as  "D.  C. 
Teller^s  patent  steak-broiler  and  bread-toaster,"  and 
solicited  respondent  to  purchase  the  right  in  certain 
counties  in  the  state  of  Ohio;  that  respondent,  who  is  a 
plain,  simple  man,  and  wholly  unacquainted  with  such 
business,  declined  having  anything  to  do  with  them; 
that  shortly  after,  respondent  and  his  wife  happening  to 
be  in  the  city  of  Cincinnati,  Ohio,  met  with  said  W.  IL 
Thompson,  Thomas  J.  Christy  and  A.  B.  Lyman,  who 
again  solicited  your  respondent  to  become  a  purchaser, 
and  made  repressntations  of  the  great  value  of  the  invcn 
tion,  of  its  great  usefulness  and  popularity  as  an  article 
of  domestic  use,  and  exhibited  certain  notes  for  large 
suras  ot  money,  purporting  to  have  been  executed  for  the 
purchase  of  said  patent  right;  that  respondent,  having 
faith  in  these  men  as  gentlemen  of  truth  and  fair  dealing, 
tit  last  consented  to  trade  a  certain  tract  of  land  owned 
by  him  in  Wirt  county,  West  Virginia,  for  said  patent 
right,  and  entered  into  and  signed  a  certain  instrument 
of  writing,  in  the  first  page  of  Exhibit  "B,"  filed  with 
complainant^s  bill ;  that  said  Thomas  J.  Christy,  A.  B. 
Lyman  and  the  said  W.  H.  Thompson  (who  your  respon- 
deat has  since  learned  was  a  mere  confidence  man  cm- 
ployed  for  the  purpose  of  entrapping  unsuspecting  per- 
sons in  their  several  schemes  of  swindling)  were  all 
present  in  the  office  of  one  W.  H,  Allen,  when  the  said 
writing  above  mentioned,  bearing  date  the  24th  day  of 
March  1868,  was  executed  ;  that  at  the  time  of  executing 
said  writing,  thesaid  parties, T.  J.  Christy  pretending  to 
act  as  the  attorney  for  one  James  W.  Christy  and  A.  B. 
Lyman,  thereupon  made  an  assignment  to  respondent  of 
the  patent  right  in  said  *'  steak-broiler  and  bread- 
toaster,''  in  the  counties  of  Sciota,  Pike,  Jackson,  Gallia, 
Lawrence,  Meigs,  Vinton,  Athens,  Ross,  Hocking,  Wash- 
ington,^Fairfield^  Mudkingum^  Nuble^  Monroe,  Belmont 
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speciarxerm.  *^^  Guernsey,  represented  and  claimed  by  said  parties 
£^^;;^       to  be  worth  $5,000.00,  as  will  more  fully  appear  from 

TbompJon  «>/ at  the  assignment  of  said  patent  right,  herewith  filed 
marked  "A,"  and  prayed  to  be  taken  as  part  of  this 
answer ;  that  said  .instrument  of  writing,  claimed  by 
complainant  as  a  title  bond  to  the  land  in  question,  was 
drawn  by  the  said  W.  H.  Allen,  the  attorney  of  the  said 
Christy  and  Lyman,  and  wholly  with  the  view  (as  the 
respondent  has  since  learned)  to  entrap  him,  as  the  con- 
sideration mentioned  in  said  contract  is  stated  to  be  $1.00, 
a  mere  nominal  sum  which  was  never  paid,  instead  of 
the  county  rights  to  the  patent  aforesaid ;  that  after  re- 
spondent returned  to  his  home,  he  proceeded  in  good 
faith  to  investigate  the  merits  of  the  patent  right  and 
to  dispose  of  the  same,  but  respondent  soon  found  that 
the  said  invention  was  wholly  without  merit,  and  so  far 
from  being  the  useful  and  popular  article  of  domestic 
use,  as  represented  by  said  Christy  and  Lyman,  was  a 
miserable  humbug  and  a  fraud  and  swindle,  gotten  up 
for  the  purpose  of  deceiving  innocent  and  unsuspecting 
persons,  and  so  far  from  being  any  advantage  or  profit  to 
respondent,  was  wholly  without  value  and  great  source 
of  annoyance  and  expense ;  that  respondent  notified  the 
said  parties  of  the  worth lessness  of  said  patent  right,  and 
of  his  determination  not  to  make  said  deed  in  considera- 
tion thereof,  and  respondent  supposed  that  said  parties 
had  long  since  abandoned  all  claims  upon  him  for  the 
convey£|,nce  of  said  land  mentioned  in  the  instrument  of 
writing  aforesaid,  until  notified  of  this  suit. 

''This  respondent  further  admits  that  it  is  true  that  said 
Thomas  J.  Christy  did  execute  his  note  to  respondent 
for  the  sum  of  $250.00,  dated  the  30th  day  of  March 
1868,  as  filed  with  complainant's  bill;  but  respondent 
denies  that  said  note  was  given  for  the  consideration  or  ' 
any  part  of  the  consideration  money  for  the  purchase  of 
said  land ;  but,  on  the  contrary,  was  for  money  loaned  to 
said  Christy,  who  came  up  to  said  respondent's  home  in 
the  city  of  Portsmouth,  and  after  repeated  efforts  pre- 


Digitized  by 


Google 


OF  WEST  VIRGINIA*  437 

vailed  upon  respondent  to  loan  him,  the  said  Christy,  the  spedla^Tenn. 
sum  of  $250.00,  to  be  paid  in  sixty  days;  that  said  loan  Lyman 
was  a  wholly  and  an  independent  transaction,  and  had  ^jj^^^p^^  ^  ^ 
nothing  whatever  to  do  with  the  instrument  of  writing, 
dated  Cincinnati,  Ohio,  on  the  24th  day  of  March  1868; 
that  respondent  let  said  Christy  have  said  sum  of  $250.00, 
believing  he  was  an  honest  man,  and  upon  the  faith  of 
certain  notes  placed  in  the  hands  of  respondent  as  col- 
lateral security  and  which  were  delivered  up,  and  the 
said  note  of  $250.00  was  paid;  that  this  respondent 
never  was  a  party  to  the  pretended  note  or  writing  pur- 
porting to  have  been  drawn  on  the  back  of  the  instru- 
ment of  writing,  bearing  date  the  24th  of  March  1868, 
purporting  to  contain  an  agreement  for  the  making  of  a 
deed  for  said  land  upon  the  payment  of  said  note  ;  that 
said  note  or  writingis  wholly  in  the  hand-writing  of  said 
Thomas  J.  Christy,  and  was  put  upon  the  back  of  said 
agreement  or  contract  aforesaid  for  the  express  purpose 
of  carrying  out  the  fraud,  intended  to  be  perpetrated  upon 
respondent  by  said  parties  in  the  effort  to  obtain  his  land 
without  valuable  consideration. 

"This  respondent  further  states  that  so  far  from  the  said 
note  of  $250.00,  being  a  consideration  paid  for  the  pur- 
chase of  said  tract  of  land,  that  after  said  contract  of  the 
24th  ot  March  1868  was  made,  and  the  assignment  of 
the  patent  right  aforesaid  executed,  said  Thomas  J. 
Christy  came  to  Portsmouth  to  the  house  of  the  respond- 
ent, and  made  a  demand  upon  said  respondent  for  the 
taxes,  which  he  said  were  due  or  might  be  due  upon  said 
land,  and  thereupon  respondent  paid  him  the  sum  of 
$25.00  on  the  28th  day  of  March  1868,  as  will  be  seen 
by  the  receipt  of  Thomas  J.  Christy,  herewith  filed 
marked  "  B." 

"This  respondent  further  states  and  so  charges,  that  the 
assignment  purporting  to  have  been  made  on  the  back  of 
the  paper,  dated  the  24th  day  of  March  1868,  by  said 
Thomas  J.  Christy  to  A.  B.  Lyman,  is  a  mere  sham  ; 
that  said  A.  B.  Lyman  was  a  party  to  the  whole  trans- 
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spoc:^"i>rra.  action  from   the  date  of  the  drawing  of  the  title  bond 
^i^^^      sat  up  by  the  complainant  in  his  bill,  and  the  execution 

Thompson  e/oiL<>f  the  assignment of  the  pretended  patent  right  aforesaid 
to  the  present  time ;  that  the  conditional  memorandum 
on  the  back  of  said  title  bond,  and  the  assignment 
of  the  same  to  said  Lyman,  16  only  a  part  of  the 
same  scheme,  concocted  to  dcfraiid  respondent  out  of 
his  land  and  that  said  Lyman  cannot  in  truth  or 
justice  set  up  any  claim  to  a  conveyance  of  said 
land  upon  the  ground  of  being  an  innocent  purchaser 
for  valuable  consideration  without  notice;  that  said  Lyman 
was  a  partner  in  the  pretended  patent  right  aforesaid,  and 
when  the  trade  was  made  he  was  present  and  directed  by 
Thos.  J.  Christy  to  have  the  title  bond  made  to  him,  the 
said  Christy,  and  not  in  their  joint  name,  which  was  only 
another  part  of  the  scheme  to  defraud  respondent. 

•'  This  respondent  further  states  and  so  charges,  that  the 
property  mentioned  in  the  title  bond  belonging  to  re- 
spondent is  very  valuable,  cont^iining  five  hundred  acres 
of  land,  worth  at  least  $3,500.00,  and  was  purchased  by 
respondent  at  public  auction  for  the  sum  of  $1,150.00, 
as  shown  by  copy  of  deed  filed  by  complainant  and 
marked  E\'hibit  "A  ;"  thatit  is  not  reasonable  as  claimed 
by  complainant,  that  the  respondent  would  dispose  of 
the  said  land  for  the  sum  of  $250.00,  and  take  the  unin- 
dorsed note  of  Thomas  J.  Christy  in  payment  thereof. 
This  respondent  avers,  that  the  whole  transaction  on  the 
part  of  the  complainant  and  those  associated  with  him 
was  a  fraud  upon  respondent  and  wife,  and  prays  this 
honorable  court  that  the  pretended  title  bond,  dated 
March  24,  1868  and  set  up  by  complainant  as  the  ground 
of  his  claim,  may  be  set  aside  and  declared  null  and  void, 
having  been  obtained  by  fraud  and  deceit,  and  that  the 
said  Thomas  J.  Christy,  A.  B.  Lyman,  and  all  others 
claiming  under  or  by  virtue  of  their  pretended  title,  may 
be  forever  restrained  from  further  molestation  of  respon- 
dent by  reason  of  the  same.     And,  having  answered,  <&c.. 
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prm. 


respondent  prays  to  be  hence  dismissed  with  his  reason-  speciif^iv 
able  costs.  "John  Tuompson,  ^;^:^ 

By  Counsel.      Thomplin     al 

"  Hutchinson  &  Steed,  Sofe." 

T.  J.  Christy  filed  his  answer  in  the  cause,  I  suppose 
at  the  hearing,  as  I  see  no  order  or  entry  of  its  being 
filed  before  that  time.  The  answer  of  said  Christy  is  as 
follows,  viz: 

"  The  separate  answer  of  T,  J.  Christy  to  a  Bill  of  Complaint 
exhibited  inths  CircjiU  Court  of  Wirt  County  against  him, 
John  Thompson  and  others  by  one  A.  B.  Lyman: 
"Tliis  respondent,  saving  and  reserving  to  himself  all 
benefit  and  advantage  of  exceptions  to  be  had  or  taken 
to  complainant's  said  bill  of  complaint,  for  answer  there- 
to, or  so  much  thereof  as  this  respondent  is  advised  is 
material  or  necessary  for  him  to  make  answer  unto,  an- 
swering says,  that  John  Thompson  in  March  1SG8  came 
to  Cincinnati  and  cpllcd  on  this  respondent  and  proposed 
to  trade  the  tract  of  five  hundred  acres  of  laud  mentioned 
in  complainant's  bill  to  me  for  territory,  in  Ohio,  in  a 
certain  patent  right,  which  I  was  cngnged  in  selling, 
called  "D.  C  Teller's  patent  steak-broiler  and  bread- 
toaster*^*  he  recommended  the  land  as  being  valuable 
timber  land,  and  seemed  anxious  to  make  a  trade,  as- 
signing as  a  reason  that  he  had  a  son  whom  he  wanted 
to  set  up  in  business,  and  thought  that  selling  the  patent 
steak-broiler  and  toaster  would  suit  him  and  was  a  good 
business,  and  claimed  that  the  said  land  was  worth 
$5000.00.  I  knew  nothing  of  him  or  the  land,  and 
told  him  to  try  one  of  the  broilers  and  satisfy  himself  as 
to  its  utility;  and  after  he  had  satisfied  himself  as  to  its 
utility,  and  I  had  made  some  inquiries  about  the  land, 
we  made  a  trade,  I  assigned  him  the  right  of  eighteen 
counties  in  Ohio,  I  had  sold  and  conveyed  to  com- 
plainant previous  to  that  time  one-third  interest  in  the 
state  of  Ohio,  and  therefore  he  had  to  Join  me  in  the 
conveyance  to  ThompsoOi  but  bad  nothing  to  do  with 
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spediS'Term.  ^^^  trade  ;  and  as  he  did  not  want  an  interest  in  the  land 
Lyj^j^^       I  agreed  to  give  him  other  territory  for  it;  and  the 

ThompJiii  et  at.  agreement  made  by  Thompson  and  wife  and  filed  with 
complainant's  bill  as  Exhibit  "  B,"  was  made  to  me. 
On  the  30th  day  of  March  1868  I  borrowed  of  Thomp- 
son $250.00,  and  executed  my  note  to  him  payable  in 
sixty  days,  and  to  secure  to  him  the  payment  of  said  sum 
of  money,  I  made  the  indorsements  at  the  said  Thomp- 
son's request  on  the  back  of  said  agreement,  releasing  him 
from  making  me  a  deed  for  said  land  unless  the  said  money 
.  was  paid  promptly — he  at  the  same  time  agreeing  to  de- 
liver to  me  a  warranty  deed  for  the  laud  as  soon  as  the  said 
sum  of  money  was  paid.  The  said  Thompson  was  present 
when  I  made  the  said  memorandum,  and  I  did  so  at  his 
request  and  with  his  approval.  1  afterwards,  on  the  4th 
day  of  May  1868,  assigned  the  said  agreement  to  com- 
plainant, and  he  paid  the  $250.00  note  at  its  maturity. 
The  assignment  was  made  for  a  valuable  consideration, 
to-wit,  $800.00,  which  I  owed  to  said  Lyman  for  ser- 
vices and  money  he  had  loaned  to  me  and  paid  to  my 
use;  the  whole  transaction,  both  between  Thompson  and 
myself  and  the  assignment  to  complainant,  was  fair,  open 
and  honest.  This  respondent  denies  any  fraud,  con- 
spiracy, or  intention  of  fraud,  on  his  part,  or  any  mis- 
representations or  inducements  held  out  to  said  Thomp- 
son, for  the  purpose  of  causing  him  to  make  said  trade, 
and  avers  that  the  territory  assigned  to  said  Thompson 
was  worth  $250.00  per  county,  on  an  average ;  and  this 
respondent  could  have  sold  said  counties  for  a  much 
greater  sum  of  money  than  the  land  is  worth.  This  re- 
spondent acknowledges  the  truth  of  all  statements  con- 
tained in  complainant's  bill  not  herein  denied.  And 
having  fully  answered,  asks  hence  to  be  dismissed  with 
his  reasonable  costs  in  this  behalf  expended ;  arid  he  will 
ever  pray,"  Ac. 

"  Thomas  J.  Christy." 

.    The  plaintiff  filed  a  special  replication  to  the  answer 
of  defendant,  John  Thompson,  which  is  as  follows,  viz : 
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"  To  the  Hon.  Oeorge  Loomis,  Judge  of  the  Circuit  Court  gpeciiS^Tenn. 
of  Wirt  County,  West  Va:  Lyn»an 

T. 

*'  The  special  replication  of  A,  B,  Lyman,  to  an  answer  of    °°^°'* 
John  Thompson  in  a  certain  suit  in  Chancery  now  de- 
pending in  the  Circuit  Court  of  Wirt  County,  in  which  he 
is  plaintiff  and  the  said  John  Thompson  and  others  are 
defendants : 

"This  respondent,  for  special  replication  to  said  an- 
swer, saith  that  it  is  not  true,  as  stated  in  s-aid  answer, 
that  this  respondent  or  T.  J.  Christy  ever  employed  W. 
H.  Thompson,  as  dn  agent  or  confidence  man,  to  defraud 
the  said  John  Thompson,  or  any  one  else,  and  denies 
that  said  W.  H.  Thompson  was  an  eastern  man,  but,  on 
the  contrary  thereof,  the  Said  W.  H.  Thompson  was  at 
the  time  a  resident  of  the  city  of  Portsmouth,  in  the 
state  of  Ohio,  a  fellow-townsman  and  neighbor  of  said 
defendant  John  Thompson,  and  was  a  tenant  of  said  John 
Thompson ;  that  said  W.  H.  Thompson  was  comparatively 
a  stranger  to  this  respondent,  and  called  at  the  office 
of  respondent  and  T.  J.  Christy,  and  wanted  an  agency 
to  sell  some  territory  for  the  patent  entitled,  'Teller's 
steak -broiler  and  bread- toaster,'  in  his  part  of  the  State, 
and  informed  said  Christy  that  he  was  going  up  home  to 
the  city  of  Portsmouth,  and  thought  he  could  make  a 
sale  of  some  territory;  the  said  T.  J.  Christy  told  him 
if  he  could  make  a  sale  of  some  territory,  or  find  a  pur- 
chaser, he  would  pay  him  commission  on  the  same.  At 
that  time,  this  respondent  did  not  know,  that  there  was 
any  such  man  as  the  defendant,  John  Thompson,  nor  did 
the  said  Christy  know  anything  about  said  John  Thomp- 
son. This  respondent  denies,  that  there  were  any  in- 
ducements held  out  to  said  John  Thompson,  by  this 
respondent  to  get  him  to  sell  said  tract  of  land 
in  exchange  for  the  patent,  but  avers  that  this  re- 
spondent was  at  the  time  opposed  to  selling  territory 
in  said  patent  right  for  the  land  named :  he  would  have 
nothing  to  do  with  the  transaction   with    said    Joha 
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epcciii'rerm.  ThompsoD,  and  the  said  T.  J.  Oiristy  agreed  with  this 
Lyjjjan  respondent  to  give  him  territory  in  another  part  of  the 
Thomi»onciaz.said  State  of  Ohio  for  this  respondent's  interest  in  the 
counties  sold  said  John  Thompson,  and  said  Christy 
took  the  contract  in  his  own  name.  This  respondent 
avers  that  said  sale  to  John  Thompson  was  a  fair  bona 
fide  sale,  after  said  John  Thompson  and  wife  had  tested 
one  of  the  beef-broilers  and  bread-toasters,  and  satisfied 
themselves  of  its  value  and  utility. 

"This  respondenr  denies  that  he  had  any  interest  what- 
ever in  tte  land  until  after  the  assignment  of  T.  J. 
Christy  of  the  contract  of  sale  of  said  land  to  this  res- 
pondent; and  after  the  said  assignment  of  said  contract, 
the  said  John  Thompson  faithfully  promised  to  make  to 
this  respondent  a  deed  of  said  land,  so  soon  as  the  $250.00 
note,  executed  to  him  by  said  T.  J.  Christy,  was  paid; 
and  this  respondent  paid  said  note  in  full  upon  maturity, 
and  said  John  Thompson  never  refused  to  convey  said 
land  to  this  respondent,  until  long  after  said  note  was 
paid  to  him;  and  when  this  respondent  demanded  the 
deed  for  said  land,  after  he  had  paid  said  $250.00,  he,  the 
said  Jchn  Thompson,  refused  to  make  a  deed,  contrary 
to  his  promise  to  this  respondent,  and  demanded  that 
this  respondent  pay  him  an  additional  sum  of  $225.00, 
which  he  claimed  must  be  paid,  before  he  would  com- 
ply with  his  contract  and  make  said  deed ;  and  at  that 
time  did  not  claim  any  fraud  in  the  sale  of  the  territory, 
and  seemed  satisfied  with  his  purchase. 

"This  respondent  admits  that  the  indorsement  on  the 
back  of  said  agreement,  that  said  contract  should  be  for- 
feited, unless  the  said  $250.00  was  paid,  was  made  by  T. 
J.  Christy,  but  was  done  in  the  presence  2Li\d  at  the  request 
of  said  John  Thompson,  to  secure  him  in  the  prompt 
payment  of  said  sum  of  money,  and  said  John  Thompson 
then  and  there  agreeing,  that  upon  the  payment  of  the 
same,  he  would  make  said  deed  of  conveyance. 

"This  respondent  denies  all  charges  of  fraud,  conspiracy 
or  intention  of  fraud  in  the  transaction,  and  denies  that 
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said  patent  right  for  the  counties  transferred  to  said  de-  spedirTerm. 
fendant^  John  Thompson,  was  worthless ;  but,  on  the  con-      Ljmdjx 
trary  thereof,  said  patent  right  for  the  counties  transferred  Thomp»n  et  at 
was   at   time  worth   $200.00  each,    which  is  far  more 
than  the  value  of  said  tract  of  land,  which  is  unimproved 
land,  situated  in  the  upper  end  of  Wirt  county,  and  is 
not  worth  more  than  $1.50  or  $2.00  per  acre,  while  the 
said  John  Thompson  represented  said  land  to  be  worth 
$6,000.00,  which  would  be  at  the  rate  of  $10.00   per 
acre.      This  respondent  denies  all  allegations  and  state- 
ments in  said  answer^  not  herein  admitted,  and  prays  for 
the  relief  sought  in  his  bill. 

"A.  B.  Lyman.'' 

The  said  answers  of  defendants,  Thompson  and  T.  J. 
Christy,  and  also  the  said  special  replication,  are  veri- 
fied by  the  affidavits  of  the  parties  respectively  who 
made  them.  A  large  number  of  depositions  were  taken 
by  plaintiff  and  defendant,  John  Thompson;  and 
on  the  20th  day  pf  August  1870  the  court  made  and. en- 
tered the  following  decree  in  the  cause,  viz:  "This  cause 
came  on  this  20th  day  of  August  1870  to  be  heard  upon 
the  bill,  exhibits  and  depositions  filed  therewith,  and  the 
answer  of  John  Thompson  and  replication  thereto,  and 
the  answer  of  T.  J.  Christy,  filed,  and  proceedings  had 
at  rules,  and  was  argued  by  counsel  for  complainant 
and  defendants ;  on  consideration  whereof,  the  court  is  of 
opinion  that  the  plaintiff^  is  entitled  to  the  relief  prayed 
for  in  his  bill.  It  is  therefore  adjudged,  ordered  and 
decreed  that  the  defendants,  John  Thompson  and  Isabel 
Thompson,  his  wife,  do  make,  stamp  and  file  for  record 
in  the  recorder's  office  of  Wirt  county.  West  Virginia,  a 
good  and  sufficient  deed,  with  covenants  of  general  war- 
ranty, conveying  the  land  mentioned  in  the  bill  to  com- 
plainant, within  sixty  days  from  this  date ;  and  in  case 
they  make  default  in  the  same,  that  D.  H.  Leonard,  who 
is  hereby  appointed  a  special  commissioner  for  the  pur- 
pose, do  execute  such  a  deed  for  and  on  behalf  of  said 
defendants,  and  that  he  be  allowed  the  sum  of  $5.00,  and 
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specimionn.  ^^^^  ^^  Dccessary  stamps,  for  making  said  deed.  And  it 
j^jja»n  18  further  ordered  that  the  defendants,  John  Thompson 
Thompwn  e<  oA  and  Isabel  Thompson,  do  pay  to  complainant  the  costs 
of  this  suit,  and  leave  is  granted  to  him  to  sue  out  exe- 
cution for  the  same,  and  this  cause  being  ended  is  ordered 
to  be  left  off  the  docket/' 

From  this  decree  the  defendants,  John  Thompson  and 
Isabel  Thompson,  his  wife,  have  obtained  an  appeal  to 
this  Court,  and  it  is  now  to  be  determined  whether  there 
is  error  therein,  for  which  it  should  be  reversed.  It  may 
be  remarked  that  Isabel  Thompson  did  not  tile  her  an- 
swer, nor  does  it  appear  in  the  cause  that  she  was  ever 
served  with  process  in  the  cause,  or  that  the  order  of 
publication  was  ever  duly  executed  as  to  her,  nor  does 
the  court  ascertain  any  of  these  facts  in  its  decree.  If  it  can 
be  inferred  from  the  decree  that  said  Isabel  was  before 
the  court  in  the  cause,  it  was  by  counsel  at  the  hearing. 
But  I  am  not  prepared  to  say  that  such  inference  is 
authorized  or  proper.  It  is  immaterial  in  this  cause, 
whether  Isabel  Thompson  could  appeal  from  said  decree 
or  not :  for  the  defendant,  John  Thompson,  having  ap- 
peared and  answered,  if  the  said  decree  was  erroneoas, 
he  had  the  right  to  appeal  from  it,  the  decree  being  a 
joint  one;  and  if  erroneous,  the  appellate  court  will, 
upon  the  appeal  of  the  defendant,  John  Thompson,  re- 
verse the  decree  as  to  both :  Lenows  v.  Lenow,  8  Gratt. 
349.  If  the  appeal  was  dismissed  as  to  said  Isabel,  it 
would  still  be  retained  as  to  the  defendant,  John-Thomp- 
son, in  this  case.  It  appears  by  the  said  deed  of  assign- 
ment, referred  to  as  Exhibit  A,  in  the  answer  of  the 
defendant,  John  Thompson,  and  filed  therewith,  that  the 
defendant,  Thomas  J.  Christy,  executed  the  same  for 
James  W.  Christy,  as  his  attorney,  and  that  the  same  was 
also  executed  by  the  plaintiff,  Lyman. 

The  plaintiff  had  his  deposition  taken  in  his  own  be- 
half, and  filed  in  the  cause ;  and  in  that  deposition  he 
swears,  that  at  the  time  the  said  patent  right  was  assigned 
to  John  Thompson,  he  owned  one-third  interest  therein 
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in  the  state  of  Ohio,  and  James  W.  Christy  the  other  spedla'Tenn. 
two-thirds.  This  accounts  for  the  deed  of  assignment  Lyman 
having  been  executed  by  said  T.  J.  Christy,  as  the  attor- Thompson  e<  ai. 
ney  of  James  W.  Christy.  The  plaintiff  further  swears 
that  he  bought  said  one- third  interest  from  said  T.  J. 
Christy,  as  agent  of  D.  C.  Teller,  the  patentee,  and  that 
said  James  W.  Christy  became  joint  owner  with  him  of 
said  patent  in  the  state  of  Ohio,  he  thinks,  about  Feb- 
ruary 1868;  and  that  said  T.  J.  Christy  was  authorized 
by  him  (plaintiff)  to  dispose  of  his  interest ;  and  that  said 
T.  J.  Christy  had  no  interest  in  said  patent  right  in  the 
counties  named  in  the  defendant,  Thompson's,  answer, 
after  plaintiff's  purchase  and  up  to  the  time  of  the  sale 
to  defendant,  Thompson.  -Plaintiff  also  swears,  that  the 
consideration  for  the  assignment  oi  the  counties  named 
in  defendant,  Thompson's,  answer  was  the  bond  given 
by  Thompson  to  T.  J.  Christy  to  convey  five  hundred 
acres  of  land ;  plaintiff  also  further  swears,  that  the  con- 
side^ration,  for  which  he  executed  said  deed  of  assign- 
ment to  Thompson,  was  the  assurance  that  he  should  se- 
lect six  other  counties  in  the  State  in  lieu  of  his  interest 
in  the  counties  assigned.  But  it  would  seem  that  the 
counties  never  were  selected  by  him.  Plaintiff  also 
states  in  his  special  replication  to  the  answer  of  defend- 
ant, John  Thompson,  that  he  had  no  interest  whatever 
in  the  land  in  controversy  until  after  the  assignment  of 
T.  J.  Christy ;  plaintiff  in  his  deposition  also  swears  that 
he  and  James  W.  Christy  were  not  partners  in  said 
patent  right,  but  only  joint  owners  in  the  proportions 
above  stated,  viz :  James  W.  Christy  two-thirds,  and  he, 
plaintiff,  one-third  of  the  state  of  Ohio. 

So  far  as  is  now  disclosed  by  the  facts  and  evidence  in 
the  cause,  T.  J.  Christy,  in  selling  said  patent  right  to 
the  defendant,  John  Thompson,  and  taking  the  said  con- 
tract for  the  land  in  his  own  name,  was  either  acting  as 
the  agent  of  the  plaintiff  and  James  W.  Christy,  the 
owners,  or  as  the  agent  of  James  W.  Christy  alone. 
This  being  so,  said  T.  J.  Christy  would  be  regarded  in 
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speciii^'enn.  *  court  of  equity  with  relation  to  said  contract  for  said 
Lyman      '^nd  as  the  trustee  of  his  principal  or  principals;  that  is 

ThoiupMii«<  oL  to  say,  the  trustee  of  the  plaintiff  and  James  W.  Christy, 
or  of  James  W.  Christy  alone,  as  the  fact  may  be.  See 
Story^s  Eq.  PL  7th  ed.  §231a;  Miller  v.  Whitaker  and 
Young  v.  MilleVj  23  111.  435.  It  is  clearly  inferable 
from  the  evidence  now  taken  in  the  cause,  without  fur- 
ther explanation,  that  said  T.  J.  Christy  was  not  only 
acting  as  the  agent  of  James  W.  Christy  altogether  or  in 
part,  in  making  said  sale  to  said  John  Thompson  of  said 
patent,  and  taking  said  contract  in  his  own  name,  but 
that  the  plaintiff  at  the  time  said  sale  was  made  and  said 
contract  assigned  to  him  by  T.  J.  Christy,  knew  that 
said  T.  J.  Christy  in  taking  said  contract  to  convey  said 
land,  did  so  as  such  agent,  and  that  the  consideration  of 
said  assignment  by  said  T.  J.  Christy  to  plaintiff,  was 
in  part  or  altogether  a  personal  private  debt  of  T.  J. 
Christy  to  plaintiff.  Said  T.  J.  Christy  in  his  answer 
says  it  was  in  consideration  of  a  debt  of  $800.00  which 
he  owed  plaintiff.  There  is  no  evidence  in  the  record 
showing  or  tending  to  show  (which  I  have  been  able  to 
discover,)  that  said  T.  J.  Christy  became  entitled  to  said 
contract  for  the  conveyance  of  said  land  before,  he  assign- 
ed it  to  the  plaintiff. 

Although  the  answer  of  T.  J.  Christy  has  been  filed 
in  the  cause,  his  deposition  has  not  been  taken.  Under 
the  state  of  circumstances  as  now  disclosed  in  this  case, 
the  plaintiff  Lyman  filed  his  bill  in  this  cause  to  compel 
a  specific  execution  of  the  said  contract  of  John  Thomp- 
son and  wife  for  the  conveyance  of  said  land,  and  asking 
that  the  conveyance  be  made  to  him.  To  this  bill  he 
made  said  Thompson  and  wife  parties  and  T.  J.  Christy, 
but  failed  to  make  James  VV.  Christy  a  party.  The  de- 
defendant  John  Thompson  has  prayed  in  his  answer 
for  a  rescission  of  said  contract  for  the  conveyance  of  said 
land,  for  the  reasons  and  causes  stated  in  his  said  answer. 
In  this  state  of  the  case  without  expressing  or  intending 
to  express  at  this  time  any  opinion  upon  the  true  merits 
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of  the  same,  it  seems  to  me  that  the  circuit  court  erred  speciafTerm, 
in  hearing  and  deciding  the  cause  upon  its  merits  with-  l^^^ 
out  said  James  W.  Christy  having  been  made  a  party  to  ThoxapJon  e/ ai. 
the  cause  and  brought  before  the  court  in  a  proper  manner. 
See  the  said  case  before  cited  in  23  111.  and  sec.  23 1  a  of 
Story's  Eq.  PI.  It  was  also  error  in  this  case  to  decree 
a  conveyance  from  the  wife  of  said  defendant  John  Thomp- 
son for  said  land,  and  for  costs  as  the  case  now  stands : 
Clark  et  ah  v.  BeinSy  12  Gratt.  98,  opinion  of  Judge 
Daniels  delivered  in  the  cause.  But  if  the  decree  was 
otherwise  right,  perhaps  this  error  might  be  remedied  by 
correction  in  this  Court,  according  to  the  view  of  Judge 
Daniels  in  the  case  last  cited  ;  but  under  the  view  I  have 
taken  in  the  cause,  this  is  now  immaterial.  It  is  not  in- 
tended by  what  has  been  hereinbefore  expressed  by  me 
to  decide  or  determine  anything  in  relation  to  said  decree 
of  the  circuit  court,  or  any  matter  or  thing  involved  or 
arising  thereon,  except  that,  as  the  cause  stands,  the  court 
erred  in  hearing  and  deciding  said  cause  upon  its  merits 
without  James  W.  Christy  being  made  a  party  to  the  suit, 
and  brought  before  the  court  in  the  cause  in  the  proper 
manner;  and  that  there  should  not  have  been  a  decree 
against  the  defendant,  Isabel  Thompson,  the  wife  of  said 
John  Thompson,  even  though  the  decree  was  right  in 
other  respects. 

First,  because  she  was  not  before  the  court ;  and  second, 
because,  according  to  the  showing  of  the  bill,  she  was  a 
femme  covert  at  the  time  said  contract  was  made.  As  the 
cause  must  be  remanded  to  the  circuit  court,  that  said 
James  W.  Christy  may  be  made  a  party  to  the  cause  by 
the  plaintiff,  by  amended  bill,  the  cause  upon  its  merits 
in  every  respect  is  left  open  for  future  adjudication 
therein  in  the  circuit  court  according  to  the  principles 
and  rules  governing  courts  of  equity. 

It  also  seems  to  me,  that  the  fraud  complained  of  in 
the  answer  of  said  defendant,  John  Thompson,  is  some- 
what vaguely  and  inartificially  set  out;  and  he  perhaps 
if  he  desires  a  rescission  of  the  contract^  should  offer,  in 
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speciarTerm.  ^^^  answGF,  to  re-coDvey  said  patent  right  so  conveyed 
J^^^      to  him ;  but  I  do  not  determine  now  that  the  answer  is 

Thompwnci  aL  insufficient  in  any  aspect.  But  as  these  matters  may,  in 
the  future  consideration  of  the  case,  become  important, 
it  seems  to  me,  in  order  that  there  may  be  a  tair  hearing 
and  determination  of  the  case  according  to  its  true  merits, 
and  to  avoid  unnecessary  complications  and  questions, 
that  the  defendant,  John  Thompson,  should  have  leave 
to  file  an  amended  answer,  if  he  so  desires,  stating  more 
clearly  and  distinctly  his  defense,  to  the  matters  alleged 
in  the  plaintiff's  bill, and  the  reasonsclaimedby  him  why 
said  contract  should  be  rescinded,  &c.,  especially  as  it 
seems  to  me  it  will  produce  no  additional  delay  to  the 
decision  of  the  cause  and  may  expedite  its  final  decision. 
For  the  foregoing  reasons  the  decree  of  the  circuit 
court  of  Wirt  county,  rendered  in  this  cause  on  the  20th 
day  of  August  1870,  must  be  reversed  and  annulled,  and 
the  appellants  recover  against  the  appellee,  A.  B.  Lyman, 
their  costs  about  this  appeal  in  this  Court  expended ;  and 
the  cause  is  remanded  to  the  circuit  court  of  the  county 
of  Wirt,  with  leave  to  the  plaintiff,  A.  B.  Lyman,  to  file 
an  amended  bill  in  this  cause,  making  James  W.  Christy 
and  such  other  persons  parties  thereto,  as  may  be  neces- 
sary to  a  proper  and  just  determination  thereof;  and 
also  with  directions  to  the  said  circuit  court  to  permit 
the  defendant,  John  Thompson,  to  file  an  amended  an- 
swer in  the  cause,  if  he  shall  ask  so  to  do  within  such 
time  as  the  said  circuit  court  may  deem  reasonable, 
stating  more  clearly  and  distinctly  his  defense  to  the 
matters  alleged  in  the  plaintiff's  bill  and  the  causes 
claimed  by  him  why  said  contract  should  be  rescinded,  &c.; 
and  for  such  other  and  further  proceedings  to  be  had  in 
the  cause  in  and  before  said  circuit  court,  as  may  be  in 
accordance  with  the  principles  and  rules  governing  courts 
of  equity. 

Decree  Reversed  and  cause  remanded. 
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llfft«^drttir» 


Arnold  et  at  v.  Arnold  et  al 


U    440 

Decided  November  1,  1877.  ^^  ^ 


1.  S.   A.,  of  Wetzel  county,  by  six  several  deeds  executed  and         1377.        jw 

acknowledged  by  him  at  the  same  time  and  before  the  same  Special  Term. 
justice,  conveyed  six  parcels  of  land  in  Marshall  county  to  six 
of  hip  children  under  such  circumstances  as  constitute  one  act 
and  transaction.  About  ten  days  afterwards  S.  A.  died 
Shortly  afterwards  four  other  children  and  legal  heirs  of  said 
S.  A.  filed  their  bill  against  said  six  grantees  jointly,  to  set 
aside  said  deeds,  substantially  upon  the  ground,  that  S.  A.  was 
at  the  time  said  deeds  were  made,  not  of  sound  mind  and 
w^as  mentally  incompetent,  at  the  time  said  deeds  were  exe- 
cuted and  acknowledged,  to  make  the  said  deeds;  and  that  they 
were  obtained  from  said  S.  A.  fraudulently  and  by  undue 
influence,  and  were  not  his  deeds.  Upon  demurrer  to  the 
bill  the  circuit  court  overruled  the  demurrer.    Held  : 

That  said  bill  is  not  multifarious;  and  that  the  court  did  not 
err  in  overruling  the  said  demurrer. 

2.  The  decree  appealed  from-  ascertaining  and  reciting  that  process 

in  the  cause  had  been  duly  served  upon  the  defendants  to  the 
bill,  and  R.  and  his  wife  being  parties  to  the  bill,  and  against 
whom  process  in  the  cause  did  issue  to  answer  the  bill,  and 
R.  and  his  wife  being  parties  to  the  appeal,  as  appellees,  and 
having  appeared  in  the  Appellate  Court,  by  their  counsel  and* 
attorney,,  and  filed  a  release  of  all  errors  in  said  decree 
in  the  form  of  their  deed  duly  acknowledged,  and  by 
their  authorized  counsel  and  attorney  consented  in  and 
before  said  Appellate  Court,  that  said  decree  should  be  af- 
firmed by  the  Appellate  Court,  the  appellants canrot  object, 
that  R.  and  his  wife  were  not  before  the  circuit  court  in  said 
cause  at  or  before  the  rendition  of  said  decree,  notwith- 
standing it  does  not  appear  by  the  transcript  of  the  record  of 
the  proceedings  before  the  circuit  court,  that  R.  and  his  wife 
were  served  with  process  to  answer  the  bill  otherwise  than  by 
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1877. 
Special  Term. 


Arnold  et  oL 
AxuoldcT  aL 


ii '^Term  ^^^^  recital  in  the  decree,  that  procesB  had  been  duly  served 

on  the  defendants. 

3.  If  the  evidence  on  a  question  of  fact  in  a  suit  in  chancery, 
though  various  and  conflicting,  be  such  as  ought  to  satisfy 
the  chancellor's  conscience  as  to  the  truth  of  the  case  he  need 
not  direct  an  issue  to  try  the  fact. 

An  appeal  from  a  decree  of  the  circuit  court  of  Mar- 
shall county,  rendered  on  the  12th  day  of  December 
1876,  in  a  cause  in  chancery  in  said  court  then  pending, 
wherein  Harriet  Ann  Arnold  and  others  were  plaintiffs, 
and  Joseph  Arnold  and  others  were  defendants,  granted 
upon  the  petition  of  Joseph  Arnold,  George  Fish  and 
wife,  James  K.  P.  Conkle  and  wife  and  Roberta  Homes. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
Court. 

Hon.  T.  Melvin,  Judge  of  the  first  judicial  circuit, 
rendered  the  decree  complained  of. 

R.  C.  Holliday,  for  appellants,  cited : 

Code  W.  Va.,  ch.  79,  §1  ;  1  Tuck.  Com.,  2  book  ch. 
10 ;  5  Denio  ,^85  ;  2  Barb.  Ch.  398 ;  47  Barb.  304  ;  13 
How.  476;  6  Cush.  472  ;  4  Mass.  326 ;  1  How,  37,  674  ;  16 
Pet.  455;  9  Cowen  530;  1  Hop.  501,  2  How.  619;  3 
How.  333 ;  1  Parsons  on  Contracts  357,  358,  362  ;  7  W. 
Va.  232 ;  42  N.  Y.  31 6  ;  2  Leading  Cases  Eq.  696,  697 ; 
17  111.  148  ;  3  Edw.  Ch.  323 ;  1  Story's  Eq.  Jur.  §655 ;  1 
Wash.  149;  2  Munf.  587;  3  Munf.  98,  366;  4  Rand, 
336;  11  Wend.  648;  Chitty  Con.  29;  9  Gratt.  332. 

J.  Dallas  Ewing,  for  appellees : 

The  objection  to  the  bill,  for  multifariousness  cannot 
be  entertained  :  Code  1868,  ch.  79,  §1 ;  Ourrin  et  al  v. 
Spraull  et  al.,  10  Gratt.  145.  Story's  Eq.  PL,  §541a, 
also  §§285,  285a  and  287. 

The  deeds  were  not  his  voluntary  acts,  but  were 
prompted  and  suggested  by  the  parties  who  took  them  : 
Taylor's  Med.  Jur.  6  Am.  ed.|  page  676. 
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Blood  and  natural  affection  cannot  be  set  up,  after  deed  speciJS'rerm. 
is  impeached,  where  it  on  its  face  purports  to  be  for  ^j^^oid  et  ai. 
pecuniary  consideration.  Kerr  on  Fraud  and  Mistake,  Amoid«<at 
notes  by  Bump.  191,  192. 

The  consideration  named  in  the  deed  is  a  valuable  one, 
and  implies  a  contract  and  not  a  gift.  That  the  con- 
siderations are  palpably  and  grossly  inadequate  is  beyond 
all  question.  It  is  therefore  unnecessary  to  con- 
sider whether  standing  alone  any  single  feature  of 
the  case  would  serve  to  vitiate  the  claims  of 
title  relied  upon  by  some  of  the  defendants,  taking  all 
its  features  together  undue  influence,  in  a  legal  sense, 
will  be  presumed,  and  this  presumption  has  not  been 
rebutted  by  the  defendants  ;  but  on  the  contrary  they 
have  given  the  strongest  proof  of  its  existence. 

I  think  ample  authority  in  support  of  these  views  will 
be  found  in  Deem  v.  Philips  etaL  5  W.  Va.  168;  Samuel 
V.  Marshall  et  ux.,  et  al.  3  Leigh  5G7  ;  Whiteharn  v.  Ilines 
1  Munf.  557 ;  Fox  v.  Macreth ;  Pitt  v.  Macreth ;  Lead- 
ing Cases  in  Equity,  White  &  Tudor,  Hare  and  Wallace 
Annotations  vol.  1,  page  135  to  137. 

As  to  the  assignment  of  error  because  Reese  and  wite 
were  not  served  with  process.  The  decree  shows  and 
recites  that  process  was  duly  executed  as  to  the  defend- 
ants ;  they  are  defendants  :  and  this  Court  will  not  look 
into  the  record  for  evidence  of  the  fact  of  service:  Moore 
v.  Holt,  10  Gratt.  284. 

An  appellate  court  cannot  reverse  for  error  affecting 
a  party  who  does  not  appeal,  though  the  court  may  have 
had  no  jurisdiction  to  make  the  decree  :  Tate  v.  Ligget 
at  <fec.  and  Ligget  <fcc.  v.  Morgan,  2  Leigh  84. 

There  was  no  motion  in  the  court  below  to  reverse 
the  decree  on  the  ground,  that  process  was  not  executed, 
and  no  objection  there  made  on  that  account,  and  the 
question  cannot  now  be  considered  in  this  Court :  Gunn  v. 
Turner,  21  Gratt.  382;  Kincheloe  v.  Kincheloe,  11  Leigh 
393. 

Besides  these  defendants,  alleged  not  to  have  had  pro- 
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spe-iifremi.  ^^^^  ^"  ^^^®  court  below,  are  here  representing  and  urging 
a  confirmation  of  the  decree. 


Arnold  et  al, 

V. 

Arnold  et  oL 


Haymond,  Judge,  delivered  the  opinion  of  the  Court : 

The  bill  in  this  cause  was  filed  in  the  circuit  court  of 
Marshall  county,  by  Harriet  Ann  Arnold,  Evaline  M. 
Arnold,  Caroline  Arnold  and  Virginia  Arnold,  infant 
children  and  a  part  of  the  legal  heirs  of  Samuel  Arnold 
deceased,  by  their  next  friend,  Friend  E.  Clark,  agaiost 
Melis.sa  Arnold,  widow  of  said  decedent,  Albert  G.  Ar- 
nold, Joseph  Arnold,  Adaline  Reese,  John  Reese,  Eliz- 
abeth Fish,  Milton  Fish,  Julia  Conkle,  James  K.  P. 
Conkle,  Roberta  Arnold,  now  Roberta  Homes,  all  of 
whom  are  also  children  and  legal  heirs  of  said  decedent, 
except  the  husbands  of  the  married  females,  to  set  aside 
the  several  following  named  deeds,  purporting  to  be 
made  by  the  said  Samuel  Arnold,  deceased,  on  the  23d 
day  of  May  1874,  and  about  ten  days  before  his  death, 
conveying  lands  in  Marshall  county  to  the  following 
named  persons,  viz :  A  deed  to  Joseph  Arnold  for  two 
hundred  acres  of  land;  a  deed  to  Albert  G.  Arnold  for 
two  hundred  acres  of  laud  ;  a  deed  to  Elizabeth  Ann  Fish 
for  one  hundred  and  fifty  aen^s  of  land  ;  a  deed  to  Julia 
Conkle  for  one  hundred  and  fifty  acres  of  land;  a  deed 
to  Adaline  Reese  for  sixty-five  acres  of  land;  a  deed  to 
Roberta  Arnold  (now  Roberta  Homes)  for  one  hundred 
and  eight  acres  of  land  ;  upon  the  ground  substantially 
that  the  said  Samuel  Arnold,  the  grantor,  was,  at  the 
time  said  deeds  were  made  by  him,  of  unsound  mind  and 
mentally  incapable  of  making  any  rational  or  legal  dis- 
position of  said  lauds  by  deed  or  otherwise,  and  that 
said  deeds  were  each  and  all  without  valuable  consider- 
ation, and  fraudulently  and  by  undue  means  obtained 
and  procured  from  the  said  decedent,  while  he  was  men- 
tally incapable  of  making  said  deeds,  and  that  they  were 
and  are  therefore  not  his  voluntary  deeds.  The  bill  fur- 
ther alleges  that  the  said  Samuel  Arnold,  deceased,  was 
twice  married ;  and  that  said  deeds  provide  for  each  of 
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the  children  of  his  first  wife,  and  leave  the  plaintiffs,  his  gpedli'Tenn. 
children  by  his  second  and  last  wife,  unprovided  for.    ^^moide/^L 
The  bill  also  claims,  that  the  plaintiifs  are  entitled  to   jinuAietaL 
have  partition  of  said  lands  so  conveyed  among  the  legal 
heiis  of  said  Samuel  Arnold,  deceased,  and  that  they  are 
each  entitled  to  the  one-tenth  part  thereof,  &c.,  and  that 
the  widow's  dower  be  assigned  to  her. 

The  defendants,  Albert  G.  Arnold,  Joseph  Arnold, 
George  Fish  (sometimes  called  Milton  Fish  in  the  re- 
cord), and  Elizabeth  his  wife,  James  K.  P.  Conkle  and 
Julia  his  wife,  and  Roberta  Homes,  on  the  first  Monday 
in  January  1878,  filed  their  joint  demurrer  to  the  plain- 
tiffs' bill,  and  for  cause  of  demurrer  assigned  the  follow- 
ing: '*  That  complainants'  bill  is  filed  aiainst  th?  de- 
fendants above  named,  and  Reese  and  wife,  who  claim 
title  to  the  six  several  tracts  of  land  under  six  several 
separate  and  distinct  deeds  of  record  from  the  same 
grantor,  and  of  the  same  date,  Ijut  having  no  relation  to 
each  other  otherwise,  nor  any  community  of  interest 
therein  of  any  kind." 

In  this  demurrer  there  was  joinder  by  the  plaintiffs. 
The  same  defendants  who  filed  said  demurrer,  also  filed 
their  joint  answer  to  the  bill  on  the  same  day  they  filed 
their  said  demurrer,  to  which  the  plaintiffs  filed  their 
general  replication.  On  the  22d  day  of  June  1875  the 
cause  was  heard  upon  the  said  demurrer,  and  the  demur- 
rer was  overruled  by  the  court.  Numerous  depositions 
were  taken  in  the  cause,  and  afterwards,  on  the  12th  day 
of  December  1876,  at  a  special  term  of  said  circuit  court 
the  following  decree  was  made  and  entered,  viz:  "  This 
cause  came  on  this  day  to  be  heard  on  the  bill  and  ex- 
hibits, process  duly  executed  as  to  defendants,  the  answer 
of  defendants  and  complainants' general  replication  there- 
to, the  depositions  heretofore  filed  in  this  cause,  and  six 
several  deeds  sought  in  the  bill  to  be  set  aside.  After  ar- 
guments of  counsel  it  is  adjudged,  ordered  and  decreed 
that  the  several  deeds  made  by  Samuel  Arnold,  deceased, 
on  the  23d  day  of  May  1874,  to-wit:  The  deed  to  Joseph 
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Spedai^Term.  Amold,  foF  two  hundred  acres  of  land^  recorded  in  deed 
Arnold  rfoi.  book  No.  21,  page  215;  the  deed  to  Albert  Arnold  for  two 
Arnold  et  ai  hundred  acres  of  land,  recorded  in  deed  book  No.  21 ,  page 
21G;  the  deed  to  Roberta  Arnold  for  one  hundred  and  eight 
acres  of  land,  recorded  in  deed  book  No.  21,  page  216; 
the  deed  to  Julia  Conkle  for  one  hundred  and  fifty  acres 
of  land,  recorded  in  deed  book  No.  21,  page  217;  the 
deed  to  Elizabeth  Ann  Fish  for  one  hundred  and  fifty 
acres  of  land,  recorded  in  deed  book  No.  21  page  217; 
the  deed  to  Adaline  Reese  for  sixty-five  acres  of  land, 
recorded  in  deed  book  No.  21,  page  214,  copies  of  which 
are  filed  as  exhibits  with  the  bill  marked  A,  B,  C,  D,  E, 
F,  and  the  originals  being  filed  with  the  depositions,  are 
each  and  severally  hereby  cancelled  and  annulled;  and 
it  is  ordered,  that  partition  be  made  of  so  much  of  said 
lands  as  are  not  included  in  the  dower,  this  day  assigned 
to  Melissa  Arnold  by  a  decree  in  another  suit  pending 
in  this  court,  into  ten  parts  equal  in  quantity  and  value, 
and  that  one  parcel  be  allotted  to  each  of  the  children  of 
Samuel  Arnold  named  in  the  bill,  plaintiiTs  and  defend- 
ants, to  be  hereafler  held  by  each  of  them  in  severalty; 
and  J.  P.  Wayman,  Everett  Criswell,  William  Alexan- 
der, Wm.  Lutes,  Jr.,  and  Van  Kelly  are  hereby  ap- 
pointed commissioners  to  make  said  partition  and  allot- 
ment, after  reasonable  notice  to  the  parties,  defendants, 
or  their  counsel,  and  report  how  they  have  executed  this 
decree  to  this  court.  And  this  cause  is  referred  to  a 
commisioner  of  this  court  to  take  and  state  an  account 
of  the  rents  and  profits  of  the  said  lands  and  tenements, 
which  have  been  received  by  the  defendants,  or  either  of 
them,  or  by  any  other  persons,  by  their  order  or  for  their 
use,  which  have  accrued  since  the  death  of  the  said 
Samuel  Arnold  to  the  date  of  their  partition  and  allot- 
ment, and  report  to  the  court  the  amount  thereof,  and 
who  and  how  much  each  defendant  has  had  and  received 
of  said  rental  values,  and  the  amount  due  from  each  de- 
fendant to  complainants,  and  in  like  manner  make  report 
thereof  to  this  court.     And  this  cause  is  continued." 
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From  this  decree  a  part  of  the  deiendants  have  ob-  speciia'Term. 
tained  an  appeal  to  this  Court.  AmomeiaL 

The  first  question  to  be  determined  is:  Whether  the  ArnoWerai. 
court  erred  in  overruling  the  demurrer  filed  to  the  bill. 
The  only  cause  assigned  in  the  demurrer  in  the  court  be- 
low is  that  above  stated.  The  point  that  the  bill  is 
multifarious  in  asking  to  set  aside  said  deeds,  and  also 
for  partition  of  the  lands,  was  not  made  before  the  court 
below.  It  is  true  that  the  demurrer  filed  claims  that  the 
bill  is  multifarious  and  proceeds  to  assign  specially  the 
reason  why  it  is  multifarious,  but  it  does  not  make  the 
point  that  the  bill  is  multifarous,  because  it  asks  both  to 
set  aside  said  deeds  for  the  cause  therein  alleged,  and  for 
partition,  &c.  But  in  the  case  of  Deem  v.  PhUlips  et  aL, 
5  W.  Va.  168,  a  contract  and  deed  were  set  aside  on  ac- 
count of  gross  inadequacy  of  price,  and  on  the  ground  of 
there  being  undue  influence  exercised  in  its  procurement 
by  a  son  upon  his  father,  who  was  in  extreme  old  age 
and  bodily  infirmity  and  mental  weakness,  and  partition 
of  the  lands  made  on  bill  filed  by  a  part  of  the  heirs-at- 
law. 

It  seems  to  me,  that  the  bill  in  this  cause  substantially 
alleges,  that  the  procuring  of  said  deeds  and  the  making 
thereof  were  in  fact  but  one  and  the  same  act;  that  the 
making  of  said  deeds  was  in  fact  but  ons  transaction. 
But  in  addition  to  this  the  first  section  of  chapter  79  of 
the  Code  of  this  State  and  the  first  section  of  chapter 
124  of  the  Code  of  Virginia  operated  a  change  very 
material  in  courts  of  chancery  in  matters  of  partition,  in 
authorizing  the  court  in  the  exercise  of  such  jurisdiction, 
to  take  cognizance  of  all  questions  of  law  affecting  the 
legal  title,  that  may  arise  in  any  proceeding :  Oiirrln  et  ciL 
V.  Spraulld  oL,  10  Gratt.  145;  Cosgray  v.  Core,  2  W. 
Va.  353.  After  a  careful  consideration  ol  the  allegations 
of  the  bill  and  the  authorities,  my  conclusion  is,  that  the 
court  did  not  err  in  overruling  the  demurrer  filed  to  the 
bill.  Another  objection  made  and  error  assigned  to  .the 
said  decree  of  the  circuit  court  is,  that  Adaline  Beese 
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specili^erm.  ^^^^  J'^hu  Reese,  her  husband  were  not  before  the  court 
Arnoii et aL   below,  and  that  as  one  of  the  deeds  set  aside  by  the  de- 
AimAdetai.   crce  was  from  said  Samuel  Arnold  to  his  daughter  Aila- 
line  Reese,  late  Adaliue  Arnold  and  partition,  d'c,  or- 
dered, the  decree  was  erroneous  and  should  be  reversed 
for  this  cause.     But  the  said  circuit  court,  in  its  said 
decree,  ascertains  and  declares  that  the  cause  came  on  to 
be  heard  on  the  bill  and  exhibits,  "process  duly  exe- 
cuted on  defendants,"  &c.     The  circuit  court  thus  ascer- 
tained, and  recited  in  its  decree,  that  process  had  been 
duly  executed  upon  the  defendants ;  and  that  is  perhaps 
sufficient  in  the  appellate  court  on  an  appeal,  according 
to  the  principles  settled  in  Craig  v.  Sebrell,  9  Gratt.  131 ; 
Moore  et  aL  v.  Holt,  10  Gratt.  284,  and  other  causes  in 
these  cases  cited,  in  support  of  the  principle.     But  the 
said  Adaline  Reese  and  her  husband  John  Reese  were 
made  defendants  to  the  plaintiffs'  bill  and  process  issued 
against  them; and  a  summons  was  also  issued  against 
them  in  this  Court  as  appellees,  and  they  have  appeared 
by  their  counsel  and  attorney  in  this  cause  before  this 
Court  and  filed  their  deed,  acknowledged  in  due  form, 
and  caused  the  same  to  be  made  a  part  of  the  record  of 
this  Court  in  this  cause,  in  which  they  declare,  among 
other  things,  that  they  are  in  "  interest  with   the  plain- 
tiffs' in  the  cause,  and  being  entirely  satisfied  with  the 
decree  of  the  circuit  court  of  Marshall  county,  of  the 
12th  day  of  December  1876,  and  with  all  the  proceed- 
ings thus  far  had   in  said  circuit  court,  and  it   being 
alleged  that  our  non-appearance  and  want  of  process  in 
that  court  is  made  a  ground  of  error  in  the  Supreme 
Court,  we  do  here  declare  that  we  were  represented  by 
counsel  in  said  cause  in  said  court,  ana  we  did  then  and 
there,  and  do  new,  for  then  and  now,  Avaive  all  process 
and  notice  of  said  suit;  and  we  further  release  all  errors, 
or  supposed  errors,  that  may  have  been  made  in  the  cause 
in  the  said  circuit  court  of  Marshall  county;  and  we 
hereby  appoint  and  constitute  J.  D.  Ewing  our  true  and 
lawful  attorney  for  us,  and  in  our  behalf^  to  make  all  such 
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appearance,  acceptances  of  process,  waiver  of  process,  gpeciai'Term. 
release  of  errors,  and  the  like,  as  raay  be  required  of  us    Arnold  e/  ol 
in  order  to  obtain  an  affirmation  of  the  decree  and  pro-    AmJdeiai. 
ceedings  had  in  said  circuit  court  of  Marshall  county  in 
said  cause,"  &c. 

Upon  this  release,  so  filed  and  made  part  of  the  record 
in  this  cause,  the  cause  was  heard  by  this  Court,  in  con- 
nection with  the  transcript  of  the  record  of  the  cause, 
filed  with  the  petition  of  the  appellants  for  an  appeal 
from  the  said  decree  of  the  circuit  court.  (See  proceed- 
ings and  order  of  this  Court  made  at  the  hearing  of  this 
cause,  June  12,  1877.)  It  does  not  appear  from  the 
bill,  or  other  pleadings,  that  said  Reese  and  wife 
were  not  residents  of  this  State.  The  only  matter 
having  any  bearing  upon  the  subject  is  an  entry  made 
by  the  clerk  of  the  court  at  December  rules  1879,  when 
the  bill  was  filed,  and  that  entry  is,  "and  an  order  of 
publication  taken  against  Adaline  Reese  and  John  Reese, 
her  husband."  It  does  appear  in  the  evidence,  that  said 
Reese  and  wife  were  in  the  west  at  the  date  of  the  said 
deeds.  The  circuit  court  having  in  its  decree  ascertained 
and  recited  that  the  "process  was  duly  executed  as  to  the 
defendants,"  of  which  said  Reese  and  his  wife  were  a 
part,  it  seems  to  me  that  under  the  authorities  above 
cited,  and  the  case  of  Mustard  v.  Wohljord^s  Heirs,  15 
Gratt.  329,  and  the  principles  therein  established,  and 
the  circumstances  and  facts  of  this  case,  above  stated  by 
me,  that  the  appellants  cannot  object  that  said  Reese  and 
his  wife  were  not  before  the  circuit  court  in  said  cause, 
at  or  before  the  rendition  of  said  decree  ;  although  it 
nowhere  appears  in  the  transcript  of  the  record  before 
us,  that  they  were  served  with  process  in  the  cause,  ex- 
cept in  and  by  the  said  recital  in  the  said  decree  of  the 
court  which  is  appealed  from. 

This  objection  and  assignment  of  error  is  therefore 
overruled  in  this  cause. 

The  only  questions  now  remaining  to  be  considered 
and  determined  in  the  cause  are  first :  Did  the  court  err  in 


Digitized  by 


Google    — 


468  SUPBEHE  OOUKT  OF  APPEALS 

spedai^Term.  Cancelling  and  annulling  said  six  deeds,  sought  to  be  set 
Arnold  etaL   ^^^^^  by  the  bill,  and  in  appointing  commissioners  to 
Arnold  €iai.  ]^^^^  partition  of  the  lands,  embraced  in  said  deeds,  as 
done  in  and  by  said  decree  ? 

And  second  and  lastly  :  Did  the  court  err  in  its  said 
decree,  in  referring  the  cause  to  a  commissioner  to  ascer- 
tain and  report  the  rents  and  profits  of  said  land,  &c.,  as 
it  did  in  and  by  said  decree  ? 

As  to  the  first  question :  It  appears  that  on  the  19th  day 
of  March  1874,  the  said  Samuel  Arnold  was  suddenly 
stricken  down  with  paralysis  at  his  home  in  Wetzel  county. 
That  subsequently,  on  the  23d  day  of  May  1874,  in  Marshall 
county  at  the  house  occupied  by  the  defendants.  Fish  and 
wife,  the  said  deeds  were  executed  and  acknowledged  by 
said  Samuel  Arnold,  before  a  justice  of  said  county,  and 
that  most  probably  all  the  grantees  in  said  deeds  were  pres- 
ent, except  the  said  Adaline  Reese  and  John  Reese,  her  hus- 
band. The  wife  of  said  Samuel  Arnold,  who  survived 
him,  and  her  four  infant  daughters  which  she  bore  by 
him,  were  absent  at  their  home  in  Wetzel  county  at  the 
time  j  and  it  does  not  appear  that  they  had  any  notice  or 
knowledoje  of  the  making  of  said  deeds,  until  aflerwards. 
That  said  Samuel  Arnold  was  married  twice  during  his 
life,  and  by  his  first  wife  he  had  the  six  children  who  are 
the  grantees  in  said  six  several  deeds ;  and  by  his  second 
wife  he  had  four  daughters,  who,  at  the  date  of  said 
deeds  and  the  commencement  of  this  suit,  were  infants, 
the  youngest  of  whom  being  at  the  time  about  seven  or 
eight  years  old,  and  the  oldest  about  eighteen  years  old ; 
that  said  Samuel,  at  the  date  of  said  deeds,  owned  the 
lands  in  Marshall  county  embraced  in  said  six  deeds,  on 
which  all  the  grantees  in  said  deeds,  or  most  of  them, 
except  Reese  and  wife,  resided  as  tenants  of  said  Samuel 
and  he  (said  Samuel)  at  the  date  of  said  deeds  owned  a 
tract  or  contiguous  tracts  of  land  situate  in  Wetzel 
county,  containing  in  the  aggregate  six  hundred  or  six 
hundred  and  fifty  acres,  of  which  some  one  hundred  and 
fifty  acres  were  cleared.     That  said  Samuel,  for  some 
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years  prior  to  his  moving  to  his  land  in  Wetzel  county,  specili^erm. 
occupied  his  said  lands  in  Marshall  county.  That  when  Aruoide/ai. 
said  Samuel  was  so  struck  down  with  paralysis,  he  was  Amom  etai. 
at  once  thereby  made  entirely  helpless  in  body  and  mind, 
and  his  power  of  speech  was  thereby  utterly  destroyed. 
That  some  days  after  he  was  so  stricken,  it  became  man- 
ifest that  one  side  of  the  said  Samuel,  including  his  right 
leg  and  arm,  was  paralysed ;  that  he  thereby  had  no  use 
of  his  said  right  arm  or  leg,  but  that  he  could  use  to 
some  extent  his  left  leg  and  left  arm;  that  from  the  time 
he  was  so  stricken  until  his  death,  which  occurred  on 
the  3d  day  of  June  1874,  about  ten  days  after  the  date 
of  said  six  deeds,  by  reason  of  said  paralysis  he  could 
not  use  his  said  right  arm  or  leg  or  speak  a  Avord ;  that 
he  had  no  means  of  communicating  with  others,  except 
by  nodding  his  head  for  a&sent  or  shaking  it  for  dissent, 
and  pointing  to  or  at  things  with  his  left  hand.  It  does 
not  appear  that  he  ever  walked  or  was  at  any  time  able 
to  walk,  after  he  was  so  stricken  ;  that  he  sometimes  sat 
in  an  armed  chair,  to  which  he  was  helped  by  others, 
and  was  sometimes  pushed  about  in  it.  That  before 
his  said  affliction  he  could  read  and  write ;  that  after- 
wards he  could  neither  write  nor  speak  a  word,  and  in 
this  condition  remained  until  his  death.  That  some  few 
weeks,  perhaps  about  three,  before  the  date  of  said  six 
deeds  the  defendants  Joseph  Arnold  and  Albert  G.  Ar- 
nold went  from  their  homes  in  Marshall  county,  a  distance 
of  about  twelve  miles,  to  the  home  of  their  said  father 
in  Wetzel  county,  and  took  and  hauled  their  father  there- 
from in  a  sled  to  the  house  of  said  Joseph,  where  he  re- 
mained, so  far  as  the  record  discloses,  the  most  of  the 
time  until  his  death  ;  that  about  the  time  the  said 
deeds  were  made,  the  said  Samuel  was  taken  in  a 
sled  from  the  house  of  said  Joseph  to  the  house  of  said 
Fish  and  wife  evidently  for  the  purpose  of  making  said 
deeds;  that  said  Samuel  was  not  taken  back  to  his  home 
in  Wetzel  county,  after  he  was  so  taken  therefrom,  before 
he  died.     From  the  face  of  said  deeds  it  appears,  that 
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spedit'xemi.  ^^^^  ^^^  fouoded  in  contract  and  for  a  money  considei^ 
Arnold  etaL  ^tion.  The  Consideration  of  the  deed  to  Joseph  Arnold 
Anuddcrot  for  two  hundred  acres  of  land  is  stated  in  the  deed  to 
him  to  be  $50.00 ;  and  the  proof  is  that  the  land  was  worth 
at  least  $30.00  per  acre.  The  consideration  stated  in  the 
deed  to  Elizabeth  Ann  Fish  for  fifty  acres  is  stated  in  the 
deed  to  be  $50.00 ;  and  the  proof  is  that  this  land  was 
worth  over  $30.00  per  acre.  The  consideration  stated  in 
the  deed  to  Roberta  Arnold,  now  Roberta  Homes,  for 
one  hundred  and  eight  acres  is  stated  to  be  $50.00;  and 
the  proof  is  that  this  land  was  worth  about  $30.00  per 
acre.  The  consideration  stated  in  the  deed  to  Albert  G. 
Arnold  is  also  $50.00;  and  the  proof  is  that  this  land 

was  worth  $ per  acre.     The  consideration  stated  in 

the  deed  to  Julia  Conkle  for  one  hundred  and  fifty  acres 
is  stated  to  be  $50.00;  and  the  proof  is  that  this  land  was 
worth  $30.00  and  upwards  per  acre ;  and  the  considera- 
tion stated  in  the  deed  to  Adaline  Reese  is  $50.00 ;  and 
the  proof  is  that  this   land,  containing  sixty-five  acres 
was  worth   about  from  $7.00  to  $8.00  per  acre.     The 
consideration  named  in  each  of  the  deeds  was  and  clearly 
is  grossly  in  adequate,  and  below  the  actual  value  of  the 
lands  at  the  date  of  the  deeds.     The  said  Samuel  at  the 
time  he  was  struck  down  by  paralysis,  it  seems  from  the 
evidence,  was  about  sixty-four  yearsold.    The  evidence  in 
the  case  tends  to  prove  that  the  tract  of  land  of  said  Samuel 
in  Wetzel  county  was  worth  from  $20.00  to  $30.00,  per 
acre.  It  does  not  appearthat  said  Samuel  made  or  at  temped 
to  make  any  disposition  of  any  part  of  his  Wetzel  county 
land.     From   the   evidence   it   would   seem,   that  said 
Samuel  at  his  death,  and  at  the  making  of  said  six  deeds 
had  not  sufficient  personal   estate  and  effects  to  pay  his 
debts  ;  but  the  extent  of  the  deficiency  does  not  distinctly 
appear  in  this  case.     Much  evidence  has  been  taken  on  the 
one  side  to  prove  and  tending  to  prove,  that  said  Samuel 
from  the  time  he  was  stricken  down  with  paralysis  until  his 
death   was  of  unsound  mind,  and  mentally  incapable  of 
making  a  deed,  contract  or  will :  and  upon  the  other  to 
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prove  and  tending  to  prove  the  contrary.  The  wit-  specia^'rerm. 
nesses,  whose  depositions  were  taken  for  and  against  the  Arnold  e/ a/, 
deeds,  are  so  numerous,  and  their  evidence  so  volumin-  Arnold «< at. 
ous,  that  to  attempt  to  analyze  the  evidence  and  discuss 
it  minutely,  would  extend  this  opinion  to  an  unreasona- 
ble length,  and  I  deem  it  unnecessary  to  do  more  than  state 
my  conclusions  from  the  whole  case  upon  this  branch 
thereof.  While  it  seems  to  me,  that  within  some  several 
days  after  said  Samuel  was  so  struck  down,  he  became 
somewhat  better  physically,  especially  as  to  his  left  side, 
and  perhaps  to  some  extent  better  mentally,  still  from  the 
whole  evidence,  facts  and  circumstances  disclosed  by  the 
evidence  in  this  cause,  I  am  of  opinion,  and  it  is  my 
conclusion,  that  at  the  time  said  deeds  were  executed  and 
acknowledged  by  the  said  Samuel,  to-wit:  on  the  23d 
day  of  May  1874,  the  said  Samuel  Arnold  deceased  was 
not  of  sound  mind,  and  was  mentally  incompetent  to 
make  said  deeds  or  any  of  them,  and  that  his  mental 
disability  was  produced  and  caused  by  the  paralysis,  with 
which  he  was  struck  on  or  about  the  19th  day  of  March 
1874.  I  feel  so  well  satisfied  in  my  opinion  upon  this 
subject,  that  I  do  not  think  it  would  be  proper  to  refer 
the  cause  to  a  jury  to  determine  the  question  of  the  men- 
tal competency  of  said  Samuel  Arnold,  to  make  said 
deeds  at  the  dates  thereof.  The  evidence  clearly  shows, 
that  these  deeds  were  all  made  at  the  same  time,  and 
were  all  immediately  acknowledged  before  the  same 
justice,  who  had  been  provided  for  the  purpose.  The 
deeds  were  made  under  such  circumstances,  that  their 
execution  and  acknowledgment,  &c.,  constitute  but  one 
act  or  transaction,  and  should  and  must  be  so  considered. 
It  does  not  appear,  that  any  money  was  paid,  or  contract- 
ed to  be  paid  by  any  of  the  grantees  in  the  deeds,  to  the 
said  Samuel  in  consideration  of  the  lands  otherwise  than 
from  the  face  of  the  deeds.  If  the  evidence  on  a 
question  of  fact  in  a  suit  in  chancery,  though  various 
and  conflicting,  be  such  as  ought  to  satisfy  the  chancel- 
lor's conscience  as  to  the  truth  of  the  case,  he  need  not 
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speciarrerm.  direct  an  issue  to  try  the  fact:  Samuel  v.  Marshall  et  ux,, 
Arooidc/a/.  ^^  ^'v  ^  Lcigli  567.  This  case  is  unlike  the  qase  of 
Arnold  e<<u.  G^'^^^  V.  GrecrSy  9  Gratt.  330.  In  that  case,  as  stated  by 
Judge  Allen,  in  his  opinion  in  the  cause,  the  deeds  ques- 
tioned in  the  cause,  contained  an  entire  disposition  of 
the  estate  of  the  grantor,  and  stood  in  the  place  of,  and 
seem  to  have  been  regarded  by  the  grantor,  in  the  nature 
of  a  disposition  of  hi&  property  ;  and  the  Judge  declared, 
that  such  being  the  fact,  "  the  principle*  which  has  been 
applied  to  hhst  wills  in  respect  to  the  state  of  mind  and 
degree  of  capacity,  sufficient  to  make  a  valid  devise  or 
disposition  of*  property,  is  equally  applicable  to  the  case 
of  this  grantor."  Judge  Allen  then  proceeds  and  states 
the  law  correctly,  as  it  seems  to  be  settled  by  the  weight 
of  authority,  as  far  perhaps  as  it  can  be,  as  to  the  state 
of  the  mind  and  degree  of  capacity,  sufficient  to  make  a 
valid  devise  or  disposition  of  his  property,  ordinarily. 
But  my  convictions  from  the  evidence,  facts  and  circum- 
stances disclosed  by  the  record  in  this  cause  are,  that  if 
these  deeds  could  be  regarded  in  this  case  in  the  light  of 
wills,  still  they  could  not,  and  ought  not  to  be,  sus- 
tained, but  should  be  cancelled  and  annulled.  Almost 
every  case  of  this  kind  must  depend  on  the  peculiar  cir- 
cumstances attending  it.  The  facts  in  one  case  can  but 
rarely  serve  to  illustrate  another. 

For  the  foregoing  reasons,  I  think  that  the  circuit  court 
did  not  en  in  cancelling  and  annulling  each  of  said 
six  deeds;  and  according  to  the  case  of  Deems  v.  Phillips 
et  aZ.,  5  W.  Va.  J  68,  it  was  not  error  in  the  court,  after 
annulling  the  said  deeds,  to  proceed  to  appoint  commis- 
sioners to  make  partition  of  the  lands. 

As  to  whether  the  court  erred  in  its  order  of  reference 
to  the  commissioner :  As  has  been  stated,  the  said  Samuel 
Arnold  died  on  the  3d  of  June  1874;  and  this  suit  was 
commenced  on  the  26th  of  October  1874,  a  little  over  four 
months  afterwards;  and  there  is  nothing  in  the  pleadings 
or  evidence  in  this  cause  showing,  or  tending  to  show, 
that  the  defendants,  or  any  of  them^  at  any  time  after 
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the  making  of  said  deeds,  made  any  lasting  or  valuable  gpo^ilf Term. 
improvements  on  said  lands,  or  any  part  of  them,  and  it    Arnold  era/. 
does  not  appear  from  the  record  that  the  appellants  are,    Arnold  «<  at 
will  or  can  be  prejudiced  by  the  form  of  said  order  as  to 
rents  and  profits. 

For  the  foregoing  reasons  1  see  no  error  in  the  said 
decree  of  the  circuit  court  of  the  county  of  Marshall, 
rendered^  in  this  cause  on  the  12th  day  of  December 
1874;  and  the  same  must  therefore  be  confirmed,  which 
is  done  by  and  with  the  consent  of  the  said  Adaline 
Reese  and  John  Reese,  who  appeared  in  this  cause  before 
this  Court,  by  their  attorney,  J.  D.  Ewing,  at  the  hear- 
ing thereof,  as  well  as  now,  and  waived  the  service  of 
process  upon  the  said  Reese  and  wife,  in  this  court,  and 
the  said  Reese  and  wife,  by  their  deed  and  by  their  at- 
torney and  counsel,  consented  to  the  affirmance  of  said 
decree  by  this  Court.  And  the  appellees  must  recover 
against  the  appellants  $30.00  damages  and  costs  about 
this  appeal  expended  in  this  Court.  And  this  cause  is 
remanded  to  the  said  circuit  court  of  Marshall  county, 
for  such  other  and  further  proceedings  therein  there  to 
be  had,  as  are  in  accordance  with  the  principles  and  rules 
governing  courts  of  equity. 

Decree  Affirmed  and  cause  remanded. 
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* 


Hayzlett  v.  McMillan  et.  al. 

(Absent,  Johnson,  Judge).* 
Decided  November  1,  1877. 

SDecla?'Te  ^'  ^^  ^^  ^  general  rule  in  equity,  that  an  injunction  will  be  dissolv- 
'-  ed  at  the  hearing  of  the  motion  to  dissolve  it  on  bill  and  an- 
swer sworn  to,  if  the  answer  fully,  fairly,  plainly,  distinctly 
and  positively  denies  the  allegations  in  the  bill,  on  which  the 
injunction  was  granted,  and  the  material  allegations  of  the 
bill  are  not  supported  by  proof  other  than  the  affidavit  veri- 
fying the  truth  of  its  allegations. 

2.  Generally  an  answer  to  a  bill  in  equity  can  only  be  filed  dur- 

ing the  session  of  the  court,  or  at  the  rules,  but  by  our  statute 
an  exception  is  made  in  cases  of  injunction.  The  larger  power 
to  entertain  and  decide  the  motion  to  dissolve  embraces  that 
of  receiving  the  answer  and  also  replication  thereto  and  mak- 
ing them  a  part  of  the  record. 

3.  Under  the  provisions  of  the  act  of  the  Legislature,  entitled  "An 

act  to  authorize  circuit  judges  in  vacation  to  dissolve  injunc- 
tionj*,"  it  is  competent  for  the  judge  of  a  circuit,  in  which  a 
case  is  pending  wherein  an  injunction  is  awarded,  to  dissolve 
such  injunction  in  vacation,  after  reasonable  notice  to  the  ad- 
verse party,  in  a  county  of  his  circuit  other  than  that,  in  which 
such  injunction  cause  is  pending. 

4.  The  word  "vacation,"  as  employed  in  said  act,  means  "vaca- 

tion" of  the  circuit  court  of  the  county,  in  which  such  cause 
may  be  pending. 

An  appeal  from,  and  supersedeas  to ^  a  decree  of  the  cir- 
cuit court  of  Wirt  county,  rendered  on  the  24th  day  of 
February  1875,  dissolving  an  injunction  awarded  the 
plaintiff  in  a  certain  suit  in  equity  pending  then  in  said 

^Couiuel  la  the  cauia. 
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court,  wherein  Lewis  Hayzlett  was  plaint iflf,  and  Jordan  speciai^Term. 
McMillan  and  others  were  defendants. 


The  facts  sufficiently  appear  in  the  opinion  of  the 
Court. 

Hon.  J.  M.  Jackson,  Judge  of  the  fiith  judicial  circuit 
rendered  the  decree  complained  of. 

John  A.  Hutchinson,  for  appellant. 

C.  C  Coh  &  D.  H,  Leonard,  for  appellees. 

H A YMOND,  Judge,  delivered  the  opinion  of  the  Court : 

The  plaintifiF  in  his  bill  alleges,  that  he  verily  believes 
that  Jordan  McMillan  is  justly  indebted  to  him  in  the 
sum  of  $800.00,  amount  of  certain  notes  for  borrowed 
money,  with  interest ;  that  said  indebtedness  arises  on 
said  notes,  and  also  out  of  certain  transactions  had  with 
said  McMillan,  when  the  plaintiff  and  said  McMillan 
were  co-partners  in  trade  and  business  in  the  county  of 
Wirt  in  a  lease  for  oil  purposes  at  Oil  Rock  ;  that  on 
the  27th  day  of  September  1869  the  said  McMillan  in- 
stituted suit  in  equity  in  the  circuit  court  of  said  county, 
for  the  purpose  of  settling  up  and  closing  said  partner- 
ship business,  that  various  and  different  reports  have 
been  made  therein,  which  have  been  set  aside ;  and  enough 
has  appeared  in  said  reports  to  show  that  said  McMillan 
owes  plaintiff  a  very  large  sum  of  money ;  that  said  suit 
is  still  pending.  Plaintiff  also  further  avers  that  said 
McMillan,  claiming  that  plaintiff  and  one  Charles  Gay  as 
co-partners  owed  him  a  large  sum  of  money,  brought 
an  action  of  assumpsit  against  them  in  said  court,  and 
that  Gay  being  a  non-resident,  service  of  process  was 
not  made  upon  him,  but  plaintiff  was  served  and  de- 
fended the  said  action ;  but  judgment  was  recovered 
against  him  for  $247. 50,  with  interest  and  costs,  as 
will  appear  by  a  copy  of  said  "judgment  to  be  made  a 
part  hereof;"  that  an  execution  was  issued  on  said  judg- 
ment against  plaintiff^  and  levied  on  his  personal  proper- 
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spcciii"^rm.  *^y  j  ^^^  ^c  g^ve  a  bond  for  the  forthcoming  of  said  prop- 
Hayziett     ^^^7  *o  the  sheriff  of  said  county ;  that  the  same  was 

McMinaD«<ai.  forfeited,  and  a  judgment  taken  thereon  at  the term 

of  said  circuit  court,  and  a  writ  of  fieri  facias  issued  on 
said  last  mentioned  judgment  against  plaintiff  and  his 
security  thereon,  W.  J.  Robinson,  which  went  into 
the  hands  of  said  sheriff  for  collection;  that  the  said 
sheriff  has  levied  the  same  upon  the  personal  estate  of 
plaintiff,  mentioned  in  the  return  of  said  sheriff  thereon, 
consisting  of  steam  mill,  engine,  boiler  and  lease,  as  will 
appear  by  reference  to  a  copy  of  said  fi^ri  facias  and  return 
to  be  filed  herewith  as  part  of  this  bill ;  that  the  amount 
of  the  last  mentioned  execution  is  $ ;  that  after  ob- 
taining said  judgment^  and  aflerit  became  apparent  to  him 
that  plaintiff  was  bound  to  obtain  a  decree  against  him  in 
said  suit  to  close  up  said  partnership,  the  said  McMillan 
assigned  the  said  judgment  to  one  D.  H.  Leonard,  who 
now  claims  to  own  and  have  the  right  to  enforce  the 
same  against  plaintiff;  plaintiff  charges  that  he  is  en- 
titled in  equity  to  the  amount  of  all  indebtedness,  which 
said  McMillan  owes  him,  as  an  offset  to  the  said  judg- 
ment and  execution  ;  that  said  McMillan  made  said  as- 
signment, well  knowing  his  said  indebtedness  to  plaintiff, 
and  for  the  purpose  of  defrauding  plaintiff  out  of  his  said 
claim  against  him  ;  that  the  said  McMillan,.ias  plaintiff 
has  been  informed  and  believes  and  so  expressly  charges, 
is  insolvent  and  bankrupt ;  that  he  is  indebted  in  much 
greater  amounts  than  he  is  able  to  pay;  that  unless 
plaintiff  can  offset  said  debt  which  McMillan  owes  him,  he 
will  suffer  loss ;  that  he  has  no  disposition  to  prevent  the 
payment  of  said  judgment,  except  to  protect  himself  in  the 
premises ;  that  the  said  Leonard  well  knew  the  circum- 
stances, pendency  and  nature  of  said  chancery  suit,  and  the 
insolvency  of  said  McMillan  at  the  time  of  said  assign- 
ment. Plaintiff  also  avers  that  he  is  advised  and  believes 
that  the  enforcement  of  said  execution  ought  to  be 
suspended,  until  the  final  decree  in  said  cause  is  entered. 
He  also  alleges,  that  the  said  sheriff  has  advertised  his 
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property  to  be  sold  under  fieri  facias  on  the  3d  day  of  spedlf  Term. 
December  1874,  and  that  if  the  sale   proceeds,  it  will      Hayziett 
cause  irreparable  injury,  loss  and  damage  to  plaintiff,  in  McMillan  e/ a/, 
view  of  the  feicts ;  that  the  has  no  means  whatever  of 
roooverinfy  anything  from  said  McMillan  bv   reason    of 
his   insolvency,  or  from  said  Charles  Gay,   who  is  also 
insolvent  and  a  non-resident.     Plaintiff  makes  Jordan 
McMillan,  W.  J.   Rol)inson,  D.  H.  Leonard  and  J.  C. 
Hale,  sheriff  of  Wirt  county,  parties  defendant  to  his 
bill  and  prays  that  his  bill  may  be  filed  in  said  chancery 
cause,  and  be  treated  and  regarded  as  a  part  of  said  cause ; 
that  said  defendants  may  answer  the  same  upon  oath  ;  that 
the  said  McMillan,  Leonard,  J.  C.  Hale,  sheriff,  &c.,  their 
agents,  attorneys  and  servants  may  be  restrained  from  all 
further  proceedings  on  the  said  judgment  and  fieri  faeaSy 
until  the  final  hearing  and  determination  of  the  suit  in 
equity  between  said  McMillan  and  plaintiff  in  settlement 
of  said  co-partnership;  and  that  plaintiff  may  have  said 
judgment  aud  fieii  facias  offset  by  the  demand,  which  is 
due  from  said  ^IcMillan  to  plaintiff;  and  that  plaintiff  may 
have  such  other  and  further  relief  in  the  premises,  as  to  a 
court  of  equity  may  seem  meet  &c.     The  bill  is  verified 
by  the  affidavit  of   plaintiff   in  the   usual    form.     This 
bill,  it  seems,was  presented  to  the  Judge  of  the  sixth 
judicial  circuit  of  this  State,  and  on  the  2d  day  of  De- 
cember   1874    he    granted    an    injunction,   as   prayed 
for  in  the  bill,  upon  the  terms  prescribed  in  the  order 
made  by  him  granting  the  same.     On  the  first  Wednes- 
day in  December  1874  plaintiff  filed  his  said  bill,  with 
said  order  granting  said  injunction  thereon,  in  the  clerk's 
office  of  the  circuit  conn  of  said  county    of  Wirt.      It 
appears  by  the  record  that  afterwards,  and  at  December 
rules  1874,  the  said  defendant,  Jordan    McMillan,  filed 
in  the  said  clerk's  office  his  answer  to  said  bill,  in  which 
he  says  it  is  not  true,  that  he  is   indebted  to  plaintiffs 
in  the  sum  of  $800.00  on  certain  notes  or  any  other  ac- 
count, or  in  any  sum  whatever;  he  admits  that  it  is  true, 
he  and  plaintiff  entered  into  a  co-partnership  in  the  fall 
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Speciii'Term.  ^^  1866,  for  the  purpose  of  merchandising  at  Oil  Rock 
Hayziett     ^^  6**^  county ;  and  that  said  co-partnership  was  con- 

KcMiiiAneia/.  tinned  until  the  spring  of  1867 ;  and  that  he  (McMillan) 
failing  to  get  sC  fair  and  amicable  settlement  of  said  co- 
partnership, instituted  a  suit  in  chancery  in  the  said  cir- 
cuit court  of  Wirt  county,  to  obtain  a  settlement  of 
said  co-partnership ;  that  he  verily  believes  that  plain- 
tiff owes  him  a  large  sum  of  money,  which  he  ought  to 
and  believes  will  recover  in  said  suit ;  he  admits  that 
the  said  suit  has  been  repeatedly  referred  to  commission- 
ers of  the  court,  with  instructions  to  settle  the  matters 
complained  of  in  said  suit,  and  that  the  same  has  also 
been  submitted  to  arbitration  of  W.  W.  Van  Winkle  and 
K.  B.  Stephenson  (two  gentlemen  learned  in  the  law,)  as 
arbitrators,  but  he  positively  denies  that  said  commis- 
sioners, and  arbitrators'  reports,  or  any  ot  them,  show  a 
large  balance,  or  any  balance  whatever  in  favor  of  the 
plaintiff;  but  on  the  contrary,  each  and  all  of  said  com- 
missioners, and  also  said  arbitrators,  report  a  balance  in 
favor  of  respondent,  as  follows :  F.  T.  Lockhart,  com- 
missioner, made  and  stated  his  report  of  co-partnership, 
and  filed  the  same  in  the  cause  on  the  20th  day  of  June 
1871 ;  that  by  reference  to  the  said  report  it  will  be  seen, 
that  said  commissioner  found  the  sum  of  $1,087.07  due 
from  the  plaintiff  to  respondent  after  allowing  a  credit  of 
the  two  notes,  referred  to  by  said  complainant  in  his  bill 
amounting  to  $660.00,  which  are  filed  in  said  cause  by  said 
plaintiff  as  sets-off,  and  were  all  owed  to  him  as  such  by 
said  commissioner ;  that  said  report  was  excepted  to  by 
plaintiff,  and  on  his  motion  was  re-committed  to  the 
said  commissioner;  that,  on  the  7th  of  November  1870 
the  said  commissioner  made  his  further  report,  showing 
that  said  Hayzlett  was  indebted  to  him  (McMillan)  in 
the  sum  of  $462.96,  and  that  he  was  also  chargeable  with 
one-half  of  the  goods  purchased  by  the  said  firm  of 
McMillan  &  Hayzlett,  amounting  to  $2,217.17;  that  the 
said  report  was  also  excepted  to  by  the  plaintiff,  and  by 
consent  and  agreement  of  the  plaintiff  and  respondeat, 
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all  the  matters  in  controversy  in  said  suit  were  referred  gpecUiTeim 
to  final  arbitration  of  W.  W.  Van  Winkle  and  K.  B,  iayriett 
Stephenson,  who,  after  hearing  the  evidence  and  exam-  McMiiian«««t 
ining  the  parties,  awarded  the  respondent  the  sum  of 
$381. 98 J,  with  interest  thereon  from  the  20th  day  of 
June  1867,  in  the  matter  arising  out  of  said  partnership 
transactions,  and  after  allowing  the  said  Lewis  Hayzlett 
credit  for  the  two  promissory  notes,  which  award  did  not 
interfere  with  or  include  the  said  judgment  at  law;  that 
plaintiff  not  being  satisfied  with  said  award^  and  respond- 
ent, believing  that  he  could  increase  said  amount,  at  least 
by  the  additional  sum  of  about  $110,00,  goods  which  the 
said  Hayzlett  got  of  said  firm  by  the  hands  of  Samuel 
Wamick,  which  the  arbitrators  overlooked  in  making 
said  award,  consented  to,  and  said  award  was  set  aside 
by  consent,  and  the  cause  referred  to  M.  L.  Lockhart,  as 

special  commissioner,  who  made  and  filed,  at term 

of  the  circuit  court  of  said  county,  his  report,  in  which 
report  he  brought  respondent  in  debt  to  said  Hayz- 
lett (including  said  notes),  in  the  sum  of  $54.20 ;  that 
said  amount  was  arrived  at  from  an  improper  view  of 
said  cause,  and  the  report  was  excepted  to,  and  set  aside 
by  the  court,  and  re-committed  to  C,  T.  Caldwell,  a  special 
commissioner;  all  of  which  fully  appears  from  the 
papers,  reports  and  decrees  made  in  the  said  cause,  which 
are  referred  to,  and  to  be  read  in  support  of  this  answer. 
He  further  says  and  avers,  that  he  recovered  a  judgment 
against  plaintiff,  in  the  circuit  court  of  Wirt  county,  for 
the  sum  of  $247.50,  with  interest  thereon  from  the  15th 
day  of  March  1870;  that  the  said  judgment  was  ren- 
dered upon  the  verdict  of  a  jury,  and  upon  the  trial  of 
which  suit  plaintiff  appeared  and  made  defense,  and  that 
the  verdict  was  rendered  upon  a  fair  trial  of  the 
cause;  that  afler  execution  issued  on  said  judgment 
in  favor  of  respondent,  and  on  the  28th  of  March 
1870  the  plaintiff  filed  his  bill  and  obtained  an 
injunction,  restraining  the  collection  of  the  judg- 
ment mentioned  in  plaintiffs  bill,  on  the  same  grounds 
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speeiirTerm.  ^^^^   ^^^  ^^c   samc  causcs  sct  forth   in  this  bill;    and 
Hayziett     respondent  answering  said  bill  of  injunction,  proofs  were 

McMillan  e<  a/,  filed,  and  the  court  after  considering  the  matteis  arising 
upon  said  bill  of  injunction,  dismissed  the  said  bill;  and 
he  also  avers  that  all  the  matters  set  up  in  the  bill  of 
plaintiff,  were  adjudicated  in  said  former  suit,  and  he 
pleads  said  former  adjudication  in  bar  to  this  suit.  He 
also  admit«4,  that  he  assigned  and  transferred  the  said 
judgment  to  D.  H.  Leonard  on  the  18th  day  of  October 
1873,  and  that  he  (McMillan,)  has  no  interest  in  the 
judgment  at  this  time,  as  said  Leonard  purchased  the 
same  and  paid  for  it  in  full.  He  also  denies,  that  he 
transferred  said  judgment  for  the  purpose  of  defrauding 
plaintiff,  or  preventing  him  from  setting  up  as  an  offset  to  it 
any  claim  plaintiff  might  have  against  him  but  being  in 
need  of  money  to  pay  some  just  debts,  he  transferred  the 
said  judgment  to  said  Leonard  to  pay  the  same.  He  also  de- 
nies, that  upon  a  just,  fair  and  equitable  settlement  of  the 
matters,  arising  in  his  bill  against  said  Hayziett  for  the 
settlement  of  said  co-partnership,  including  the  said  two 
notes  filed  in  said  suit,  that  he  will  owe  siiid  Hayziett  a 
large  sum  of  money,  or  any  amount  whatever;  but  on 
the  contrary  he  believes  and  charges,  that  the  said 
Hayziett  owes  him  a  large  sum  of  money,  and 
that  he  verily  believes  he  will  recover  the  same  in  said 
suit.  He  also  denies  that  he  is  insolvent  or  a  bankrupt, 
and  avers  that  he  owns  a  large  amount  of  real  estate  sit- 
uated in  this  State,  and  believes  that  he  will  be  amply 
able  to  pay  any  decree  or  judgment,  that  the  said  Hayz- 
iett may  or  can  obtain  against  him,  if  it  werepo&sible  for 
him  to  obtain  any  such  judgment.  He  admits  that  exe- 
cuti(m  issued  upon  the  said  judgment  for  the  use  of  D. 
H.  Leonard,  and  says  that  several  forthcominjr  bonds 
were  given, which  were  quashed  with  the  cognizance  and 
by  the  fraud  of  Hayziett;  finally  a  furthcoming  bond  wa;? 
given,  andjudgment  rendered  on  thesame  against  plaintiff* 
and  W.  J.  Robinson  for  the  use  of  D.  H.  Leonard,  and 
an   execution   issued    thereon,   and    that   J.    C.    Hall, 
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sheriff,  &c.,  after    levying   on  the   property   of  plain-  sped^^Term. 
tiff*,  and  adjourning  the  sale  from  time  to  time.   The  plain-      Hayziett 

tiff  on  the day  of ^1874  prepared  a  bill  for  an  ucmninetai. 

injunction,  setting  up  the  same  facts  and  matters  contained 
in  plaintiff's  bill,  to  which  respondent  and  said  Leonard, 
filed  their  answer  with  exhibits.  This  bill  was  submitted 
to  Hon.  J.  M.  Jackson,  Judge  of  the  circuit  court  of  said 
county ;  and  said  Judge,  after  hearing  arguments  of  counsel 
for  plaintiff  and  defendants,  and  considering  the  matters 
arising  in  said  bill,  refused  plaintiff  an  injunction,  and 
indorsed  his  refusal  upon  said  bill,  which  was  returned 
to  and  filed  in  the  clerk's  office  of  the  circuit  court  of  said 
county  of  Wirt;  and  he  avers  that  all  the  matters  arising 
upon  plaintiff's  present  bill  were  again  adjudicated  in  said 
last-mentioned  case,  which  adjudication  is  relied  on  as 
fully  as  if  pleaded  in  bar  of  this  suit.  He  also  prays  that 
the  injunction  in  this  case  be  dismissed,  and  that  he  be 
hence  di.<missed  with  his  reasonable  costs.  This  answer  is 
verified  by  the  affidavit  of  said  McMillan.  It  also  appears 
that  the  defendant,  D.  H.  Leonard,  filed  his  answerto  the 
said  bill  at  December  rules  1874,  in  which  he  says,  that  it 
is  not  true  that  the  defendant,  McMillan,  is  indebted  to 
the  plaintiff  in  the  sum  of  $800.00  on  notes  and  co-partner- 
ship transactions,  or  any  sum  whatever;  but  on  the  con- 
trary all  the  reports  and  award  of  W.  W.  Van  Winkle 
and  K.  B.  Stephenson,  two  arbitrators  chosen  by  said 
parties  to  settle  all  matters  in  dispute  between  the  plain- 
tiff and  the  defendant,  McMillan,  all  show  that  the 
plaintiff  is  largely  indebted  to  said  McMillan  upon  a 
settlement  over  and  above  the  judgment  enjoined  in  this 
fiuit ;  as  will  fully  appear  from  the  several  reports  of  com- 
missioners and  award  of  said  arbitrators,  filed  in  the  said 
suit,  instituted  by  said  McMillan  against  the  plaintiff, 
in  the  circuit  court  of  said  county ;  and  he  refers  to  said 
file  of  papers  and  the  preceding  reports  of  commissioners 
and  award  of  said  arbitrators,  and  asks  th  at  the  same  be 
read  in  support  of  this  answer.  He  further  says  that  the 
j  udgment  enjoined  in  this  suit,  was  obtained  in  an  action 
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Speciii^Term.  ^^  ossumpsit  in  the  said  circuit  court  of  Wirt  county  on 
Hayziett     the  15th  day  of  March  1870  after  a  fair^ trial,  &c. ;  that 

McMillan  e<  a/,  after  cxccution  issued  on  said  judgment,  the  plaintiff  ap- 
plied for  and  obtained  on  injunction  from  the  said  cir- 
cuit court,  restraining  and  enjoining  said  McMillan  from 
collecting  said  judgment;  that  the  grounds  of  said  in- 
junction were  substantially  the  same  as  set  up  in  plain- 
tiff's present  bill ;  that  said  McMillan  made  defense  to 
said  injunction,  and  after  a  fair  and  full  hearing  of  said 
cause,  the  court  dissolved  said  injunction  and  dismissed 
plaintiff's  bill,  as  will  fully  appear  from  said  bill  and 
the  papers  and  decrees  therein,  which  are  filed  here- 
with and  made  a  part  of  this  answer;  and  he  (Leonard) 
charges  that  all  the  matters  of  law  and  fact  arising  in 
this  suit  were  heard  and  determined  and  adjudicated  in 
said  suit,  and  he  pleads  said  former  adjudication  in  bar 
of  this  suit.  He  (Leonard)  further  says,  that  aft«r  said 
last-mentioned  injunction  was  dissolved,  the  said  McMil- 
lan caused  another  execution  to  issue  on  said  judgment, 
and  that  the  plaintiff  gave  a  forth  coming  bond,  which 
was  quashed,  and  that  after  trying  in  vain  for  some  length 
of  time  to  collect  said  judgment  and  being  hurried 
by  some  of  his  creditors,  he  did  on  the  18th  day 
of  October  1873,  more  than  three  years  after  obtain- 
ing said  judgment,  sell  said  judgment  to  him  (Leo- 
nard), and  that  he  paid  for  the  same  a  valuable  con- 
sideration, and  at  that  time  all  the  reports  and  award  of 
arbitrators  in  said  suit,  referred  to  in  plaintiff's  bill,  in- 
stituted for  the  purpose  of  settling  the  partnership  tran- 
sactions, showed  a  large  balance  in  favor  of  McMillan, 
in  said  suit.  He  further  says  that  afterwards  he  caused  , 
an  execution  to  issue  for  his  use,  and  plaintiff  gave  an- 
other forthcoming  bond,  which  was  forfeited  and  he 
(Leonard)  obtaineda  judgment  on  the  same  and  execu- 
tion was  issued  thereon.  He  alleges  the  presentation 
of  another  bill  to  the  judge  of  said  circuit  court,  praying 
for  an  injunction,  and  the  refusal  of  the  same  by  said 
judge   upon  all  matters  of  law  and  fact,  as  stated  and 
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pleaded  by  said  McMillan  in  his  answer  in  thiscause^  and  spedATrerm. 
he  relies  thereon  as  a  bar  to  this  suit.  He  also  denies  that  Hayaieu 
said  McMillan  assigned  said  judgment  to  the  respondent  for  mcmhim  a  ul 
the  purpose  of  defrauding  plaintiff^  and  he  denies  any 
notice  of  any  equities  existing  between  plaintiff  and  de- 
fendant^ McMillan,  that  ought  to  interfere  with  his  col- 
lecting said  judgment.  He  charges  and  says  he  verily 
believes  that  plaintiff  is  largely  indebted  to  the  said  Jor- 
dan McMillan  over  and  above  said  judgment,  and  he 
believes  that  said  complainant  well  knows  the  fact,  and 
only  brought  said  injunction  in  said  suits,  and  this  suit, 
for  the  purpose  of  harassing  and  annoyiug  him  and  said 
McMillan.  He  also  says  that  plaintiff*  presented  his  said 
bill  to  the  judge  of  the  said  circuit  court  of  Wirt  county; 
and  that  said  judge,  knowing  the  fact  of  the  former  ad- 
judication of  the  matters  arising  upon  said  bill,  refused 
plaintiff  an  injunction  ;  and  plaintiff  and  his  attorney 
requested  the  privilege  of  withdrawing  said  bill  without 
any  indorsement  being  made  thereon,  with  the  under- 
standing that  the  plaintiff*  intended  to  appeal  from  the 
order  refusing  said  injunction  in  July  before.  He  also 
charges,  that  after  withdrawing  said  bill,  under  the  pre- 
tence aforesaid,  said  plaintiff*  took  said  bill  of  injunction 
to  the  judge  of  another  circuit,  and  thus  fraudulently  ob- 
tained the  said  injunction  for  the  purpose  of  harassing 
and  annoying  him  (Leonard).  He  (Leonard)  also  denies 
that  said  McMillan  is  insolvent  or  a  bankrupt,  and  he 
prays  that  the  injunction  in  this  cause  be  dissolved,  and 
plaintiff's  bill  be  dismissed,  &c. 

This  answer  is  also  verified  by  the  affidavit  of  said 
Leonard.  On  the  12th  day  of  February  1875  the  de- 
fendants, McMillan  and  Leonard  caused,  tlie  plaintiff  to 
be  duly  notified  by  the  due  service  of  a  written  notice, 
that  on  the  24th  day  of  February  1875  they  would 
make  a  motion  before  Hon.  James  M.  Jackson,  Judge 
of  the  fifth  judicial  circuit  of  West  Virginia,  in  vacation, 
at  his  office  in  the  city  of  Parkersburg,  Wood  county 
West  Virginia,  to   dissolve  the  injunction   theretofore 
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speciii^Term.  awarded  in  this  cause.     On  the  said  24th  day  of  Feb- 
Hayriett     Tuary  the  Judge  of  the  said  fifth  judicial  circuit,  of  which 
McMillan  0<  o^.  Wirt  and  Wood  counties  constitute  a  part,  made  the  fol- 
lowing order,  viz : 

"  Lewis  Hayzlett  v.  Jordon   McMillan,  I).  IL  Leonard 
and  others,  in  Chancery, 

*'  Upon  a  notice  and  motion  to  dissolve  the  injunction 
heretofore  awarded  in  this  cause,  in  the  circuit  court 
of  Wirt  county,  W.  Va.  This  motion  came  on  this 
day  to  be  heard  before  .me,  James  M.  Jackson,  Judge  of 
the  fifth  judicial  circuit  of  West  Virginia,  at  my  office, 
in  vacation,  in  the  city  of  Parkersburg,  Wood  county, 
West  Virginia,  upon  the  notice  to  dissolve  the  injunc- 
tion heretofore  awarded  in  this  cause,  which  notice  was 
duly  executed  upon  the  plaintiff,  the  bill  of  the  com- 
plainant, the  answers  of  McMillan  and  Leonard,  two  of 
the  defendants,  which  answers  were  filed  at  December 
rules  1874,  and  exhibits  and  files  of  papers  therein  re- 
ferred to,  and  was  argued  by  counsel  for  complainant 
and  defendants.  On  consideration  whereof,  and  the 
several  files  of  papers  in  former  suits  referred  to  in  de- 
fendant's answer,  the  court  is  of  opinion  that  said  in- 
junction, awarded  by  Hon.  John  Brannon  on  the  2d  day 
of  December  1874  in  this  cause,  ought  to  be  dis- 
solved ;  it  is  therefore  adjudged,  ordered  and  decreed, 
that  the  said  injunction,  awarded  in  this  cause,  be  and  the 
same  is  hereby  dissolved. 

"Given  under  my  hand  this  24th  day  of  February  1875. 

"James  M.  Jactcson. 
"To  the  Clerk  of  the  Circuit  Court  of  Wirt  County,   West 

VirffiniaJ' 

It  appears  that  the  above  order  was  entered  of  record 
by  the  clerk  of  the  circuit  court  of  Wirt  county  on  the 
first  day  of  March  1875.  From  said  order  dissolving 
said  injunction,  the  said  Hayzlett  has  obtained  from  a 
Judge  of  this  Court  during  vacation  an  appeal,   and  to 
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the  same  also  a  supersedeas,  and  the  question  now  before  s,^ifxenn. 
this  Court  is,  whether  there  is  error  in  the  making  of  said      Hay«iett 
order  for  which  it  should  be  reversed.  McMiiUn  a  ai. 

Only  two  errors  have  been  assigned  by  the  appellant. 
The  firhst  error  assigned  is  as  follows,  viz : 

"  The  answer  of  the  defendants  admitting,  that  the  co- 
partnership set  up  in  the  bill  existed  between  the  com- 
plainant and  defendant  (McMillan),  who  was  plaintiff  in 
the  action  at  law),  and  it  appearing  from  the  record  that 
the  said  partnership  account  had  not  been  settled  and 
adjusted,  it  was  error  to  dissolve  the  injunction,  until  the 
court  had  ordered  said  account  to  be  taken  and  settled 
in  due  course." 

It  is  proper  to  remark  here,  that  the  record,  as  it  has 
been  brought  before  us,  fails  to  disclose  any  depositions 
on  either  side,  and  not  a  single  exhibit,  referred  to  in  the 
bill  or  answers,  appears  in  the  record  of  the  case.  It  is 
probable  that  the  appellant  has  failed  to  have  the  record  of 
the  proceedings  of  the  chancery  cause  of  McMillan  against 
him  for  the  settlement  of  their  partnership  accounts,  &(*. 
copied  into  the  record  of  this  cause,  because  he  supposed 
it  would  be  of  no  benefit  to  him  in  the  consideration  of 
the  same  befoi'e  this  Court;  and  looking  to  the  bill  and 
answers  I  am  .satisfied  that  the  absence  of  the  record  of  the 
ease  of  McMillan  v,  Hayzlett  is  not  injurious  or  prejudi- 
cial to  the  appellant.  In  the  case  at  bar  each  of  the  ap- 
pellees, McMillan  and  Leonard,  denies  emphatically  the 
allegations  of  the  appellant  in  his  bill  as  to  the  indebted- 
ness of  McMillan  to  the  appellant  on  any  account,  and 
avers,  that  in  truth  and  in  fact,  the  appellant  is  justly 
indebted  to  said  McMillan  on  the  settlement  of  their  co- 
partnership accounts  and  matters,  involved  in  said  suit 
of  McMillan  against  the  appellant,  and  said  answers  also 
deny  the  allegations  of  the  bill  as  to  the  said  McMillan 
being  insolvent  and  a  bankrupt.  The  judgment  com- 
plained of  in  the  bill  was  recovered  upon  a  claim  of 
McMillan  against  the  firm  of  Hayzlett  &  Gay,  and  is  in 
no  way  connected  with  the  co-partnership  of  McMillan 
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sped.i  ffrm.  &  Hayzlett  and,  it  is  plain  that  but  for  the  fact, 
Hay.iett     that  process   was  not  served  on  said  Gay,   the  judg- 

McMiiknefo^  ment  of  said  McMillan  against  Hayzlett  would  have 
been  against  Hayzlett  &  Gay  jointly,  instead  of  against 
Hayzlett  alone.  The  judgment  was  assigned  by  McMil- 
lan to  Leonard ;  and  McMillan  and  Leonard  both  in 
their  answers  deny  the  allegation  in  the  bill,  that  said 
assignment  was  made  to  defraud  the  appellant;  and  there 
is  no  evidence  in  the  record  tending  in  any  way  or  de- 
gree to  sustain  said  charge  of  fraud.  Said  Leonard  in 
his  answer  denies,  that  at  the  time  he  took  said  assign- 
ment, he  had  notice  of  any  equities  of  the  appellant 
against  said  judgment.  And  in  fact  the  appellant  has 
failed  to  show  any  equity  against  said  judgment,  except 
by  his  unsupported  allegations  in  his  bill,  and  which  are 
fully  denied  in  each  of  the  answers,  to  which  there  are 
no  replications  filed  so  far  as  disclosed  by  the  record. 
The  answers  were  filed  at  the  earliest  practicable  period, 
and  there  was  no  difficulty  for  want  of  time  and  oppor- 
tunity for  the  plaintiff  below  to  file  replications  to  said 
answers.  High  in  his  work  on  Injunctions,  §205,  says 
with  reference  to  dissolution  of  injunctions  against  judg- 
ments at  law:  ^'the  same  general  rule  prevails  as  in 
other  cases,  and  the  injunction  will  in  general  be  dis- 
solved on  filing  the  answer,*'  of  course  this  rule  is  sub- 
ject to  the  qualification,  that  the  answer  sufficiently 
denies  the  material  allegations  of  the  bill,  upon  which 
the  injunction  was  granted,  and  such  allegations  of  the 
bill  are  not  supported  by  proper  proof.  Hilliard  in  his 
work  on  Injunctions,  §37,  chap.  3,  says:  '^notwithstand- 
ing the  discretionary  power  on  the  subject  (see  §13,  35), 
it  is  the  general  rule,  that  an  injunction  will  be  dissolved 
at  the  hearing  of  a  motion  to  dissolve  it  on  bill  and 
answer,  if  the  answer  fully,  fairly,  plainly,  distinctly  and 
positively  denies  the  allegations  in  the  bill,  on  which 
the  injunction  was  granted;  and  if  the  bill  is  not  sup- 
ported by  proof,  or  where  the  answer  denies  the  equity 
charged    in    the    bill,    a    responsive    answer   must    be 
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taken  as  true.  In'such  case  the  injunction  cannot  be  specdi^Temi. 
sustained^  unless  there  be  some  special  reason  to  author-  Hay«iett 
ize  it.  Thus  when  the  answer  denies  the  equities  in  the  McMiUftn«<«<. 
bill,  and  there  is  no  replication,  the  injunction 
will  be  dissolved,  unless  the  plaintiflf  offers  satis- 
factory affidavits,  that  he  has  witnesses  to  disprove  the 
answer,  whom  he  can  produce  by  the  next  term,  but 
has  not  been  able  to  procure  since  the  answer." 
Our  Code  does  not  give  the  same  force  or  effect 
to  an  answer,  where  there  is  a  replication  thereto,  that 
was  given  to  an  answer  under  the  rules  of  equity  prior 
to  its  adoption.  The  59th  section  of  chapter  125  of  the 
Code  of  1868  of  this  State  provides,  that  "  when  a  de- 
fendant in  equity  shall  in  his  answer  deny  any  material 
allegation  of  the  bill,  the  effect  of  such  denial  shall  only 
be  to  put  the  plaintiff  on  satisfactory  proof  of  the  truth 
of  such  allegations,  any  evidence,  which  satisfies  the 
court  or  jury  of  the  truth  thereof,  shall  be  sufficient  to 
establish  the  same.''  But  I  do  not  understand  this  pro- 
vision of  law  to  change  the  rule  in  courts  of  equity,  that 
all  material  allegations  of  an  answer,  which  are  respon- 
sive to  the  bill,  will  be  taken  as  true  unless  there 
be  a  replication  thereto  denying  the  same ;  but  this  rule 
in  equity  is  modified  to  some  extent  by  the  4th  section 
of  chapter  134  of  the  Code  of  this  State  of  1 868.  It  may 
be,  and  I  think  it  probable,  that  on  a  motion  to  dissolve 
an  injunction,  an  answer,  which  is  verified  by  affidavit, 
may  in  addition  to  putting  the  plaintiff  on  proof  of  his 
case,  be  considered  as  an  affidavit,  and  have  such  weight 
as  it  is  fairly  entitled  to  in  considering  other  affidavits, 
including  the  bill  when  that  is  verified  by  affidavit;  but 
it  is  unnecessary  to  decide  that  question  in  this  case,  as 
the  bill  and  answers  are  all  verified  by  affidavits,  and  the 
affidavits  of  the  defendants  at  least  offset  that  of  the 
plaintiff,  and  the  plaintiff  produces  no  proof  other  than 
his  affidavit  to  the  bill. 

There  seems  to  be  some  con  fusion  of  opinion  among 
the  legal  profession,  as  to  when  and  where  an  answer 
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spedaj'Term.  ^^Y  be  filed  tc)  a   bill  of  injunction,  aud  be  considered 
Hsyxieta     ^"^  bavc  its  propcF  effcct  on  a  motion  to  dissolve.     In 

McMinin  ef  o/.  ^bc  casc  of  Goddin  v.  Vaughn^ 8  eac^ors  et  al,  14 
Gratt.  102,  Judge  Lee  in  delivering  the  opinion  of  thc» 
court,  at  pages  129  and  130  says:  "Another  ob- 
jection taken  for  the  first  time  in  the  argument  here,  is 
that  the  motion  to  dissolve  was  premature,  or  at  least 
that  the  answer  should  not  have  been  read  on  the  hear- 
ing, because  it  had  not  been  filed  either  in  court  or  at  tho 
rules.  Generally  it  is  true  that  an  answer  can  only  be 
filed  during  the  session  of  the  court  or  at  the  rules,  but 
by  our  statute,  us  I  think,  an  exception  is  made  in  cases 
of  injunction.  The  object,  in  giving  the  judge  in  x-aca- 
tion  power  to  dissolve  an  injunction,  was  to  prevent  de- 
lay and  this  would  be  to  some  extent  defeated,  if  a  party 
had  to  wait  until  the  rule  day  or  a  session  of  the  court, 
before  he  could  put  in  his  answer,  and  have  the  benefit 
of  it  on  a  motion  to  dissolve.  1  think  the  larger  power 
to  \Bntertain  and  decide  the  motion  to  dissolve,  embraces 
that  of  receiving  the  answer  and  making  it  a  part  of  the 
record.  If  there  was  anything  in  the  objection,  it 
should  properly  have  been  made,  when  the  motion  to 
dissolve  was  heard,"  &c.  It  seems  to  me,  that  thesi' 
views  of  Judge  Lee  are  correct  and  well  founded,  and  I 
think  in  addition,  that  the  answer  may  not  only  be 
received,  as  stated  by  Judge  Lee  and  made  a  part  ol  the 
record,  but  that  a  replication  to  such  answer  may  likewise 
be  received,  and  made  a  part  of  the  record  by  the  judge  at 
the  hearing  of  the  motion  to  dissolve.  Upon  the  whole 
case  and  upon  principle  and  authority  I  am  clearly  of 
opinion  that  the  appellant's  said  first  assignment  of  error 
is  not  well  taken ;  and  it  is  overruled. 

The  appellant's  second  assignment  of  error  is,  that 
"  It  was  error  to  dissolve  the  injunction  ujwn  the 
notice  given  by  the  defendants ;  the  Judge  of  the 
circuit  court  of  Wirt  county  had  no  jurisdiction  in 
vacation  to  hear  or  take  any  order  upon  a  motion 
to    dissolve   an  injunction,   beyond  the  jurisdiction    of 
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the  circuit  court  of  Wirt  county."  The  12th  sec-  gpeciii'Term. 
tion  of  chapter  151  of  the  Code  of  Virginia  of  1860,  Hay«iett 
which  was  in  force  in  this  State  until  the  Code  of  this  McMiUaa «/ a/. 
State  of  1868  took  effect,  provides  that "  The  judge  of  a 
circuit  court  in  which  a  case  is  pending,  wherein  an  in- 
junction is  awarded,  may  in  vacation  dissolve  such  in- 
junction after  reasonable  notice  to  the  adverse  party. 
His  order  for  the  dissolution  shall  be  directed  to  the 
clerk  ol  said  court,  who  shall  record  the  same  in  the 
order  book.  This  provision,  for  some  cause  unknown  to 
me,  was  omitted  in  the  Code  of  this  State  of  1868.  But 
the  Ijegislature  of  this  State,  by  an  act  entitled  "An  act 
to  authorize  circuit  judges  in  vacation  to  dissolve  injun- 
tions,  passed  February  24,  1870,  re-enacted  said  omitted 
section  in  the  exact  words  employed  in  the  Code  of 
Virginia  of  1860,  and  as  I  have  above  quoted  said  sec- 
tion :  See  Acts  of  1870,  pp.  31,  32;  Code  of  1868  un- 
der the  head  of  amendments  to  the  Code,  p.  742.  The 
word  "  vacation, "  as  used  in  the  law  under  consideration 
and  involved  in  the  appellant's  second  assignment  of 
error,  means,  beyond  question,  the  vacation  of  the  circuit 
court  of  the  county,  wherein  the  case  is  pending  in  which 
an  injunction  is  awarded.  The  object,  in  giving  the 
judge  in  vacation  power  to  dissolve  an  injunction,  was  to 
prevent  delay,  and  if  it  were  held  that  he  could  only 
dissolve  the  injunction  upon  notice  within  th^  county, 
where  the  cause  is  pending,  the  object  of  the  Legislature 
in  enacting  the  law  would  be  to  a  material  extent  defeated. 
The  Judges  of  the  respective  judicial  circuits,  each  com- 
posed of  the  several  counties  fixed  by  the  Constitution  and 
the  law,  are  absent  or  may  be  absent  from  each  county  of 
their  circuit  a  large  portion  of  each  year,  holding  the  terms 
of  the  circuit  court  required  to  be  held  in  each  county  of 
their  circuit.  While  they  are  holding  a  term  of  court  in 
one  county,  there  is  a  vacation  of  the  circuit  court  of 
each  of  the  other  counties  composing  the  circuit.  And 
if  the  Judge  of  the  circuit  court  in  which  a  case  is  pend- 
ing, wherein  an  injunction  is  awarded^  could  only  hear  a 
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specuf'rerm.  ™otion  to  dissolvc  an  injunction  within  the  county,  in 
Hayzieti     which  such  case  is  pending,  then  during  the  greater  part 

MeMiiian e< oz.  ^f  ^ach  year  a  motion  to  dissolve  an  injunction  could 
not  be  heard,  and  the  plain  object  of  the  law  would  be 
defeated.  The  Judges  of  the  circuit  court  of  this  State 
are  elected  by  the  qualified  voters  of  each  circuit;  and 
they  are  elected  Judges  of  their  respective  circuits,  and 
by  virtue  of  their  office  as  Judges  of  their  respective  cir- 
cuits hold  the  term  of  the  circuit  court  in  each  county, 
though  in  some  cases  a  Judge  may  preside  in  counties 
without  his  circuit.  A  Judge  of  any  particular 
circuit  is  ex  officio  Judge  of  the  circuit  court  of 
each  county  of  his  circuit.  The  6th  section  of  chapter 
133  of  the  Code  of  1868  provides,  that  any  Judge  of  a 
circuit  court  shall  have  a  general  jurisdiction  in  award- 
ing injunctions,  whether  the  judgment  or  proceeding 
enjoined  be  in  or  out  of  his  circuit,  or  the  party  against 
whose  proceedings  the  injunction  be  asked  reside  in  or 
out  of  the  same.  Thus  it  is  seen  that  while  a  Judge  of 
a  circuit  court  has  general  jurisdiction  in  awarding  in- 
junctions whether  the  judgment  or  proceeding  enjoined 
be  in  or  out  of  of  his  circuit,  &c.,  the  Judge  of  a  cir- 
cuit court  in  which  a  case  is  pending,  wherein  an  in- 
junction is  awarded,  only  has  authority  to  dissolve 
such  injunction  in  vacation.  It  has  been  the  general 
practice  of  the  circuit  court  Judges  of  this  State  under 
the  [provisions  of  the  said  act  of  February  25,  1870, 
so  far  as  I  am  advised,  to  dissolve  injunctions  upon  notice 
out  of  the  county,  in  which  the  injunction  case  was 
pending,  and  within  their  circuit,  as  was  done  in  the  case 
at  bar  and  the  correctness  of  the  practice  under  said 
act,  I  believe,  has  generally  been  concurred  in  by  the 
legal  profession.  To  construe  the  said  act  of  the  Leg- 
islature so  as  to  prohibit  a  circuit  Judge  from  dissolving 
an  injunction  out  of  the  county  in  which  a  case  is  pending 
wherein  an  injunction  is  awarded,  would  in  my  opinion 
be  plainly  a  departure  from  the  purposes  and  object  of 
said  act,  and  render  the  same  almost  useless  as  a  remedy . 
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For  the  foregoing  reasons  the  appellant's  said  second  as-  gpeciiS'Term. 
signment  of  error  is  not  well  taken,  and   is  annulled.      Hayziett 
No  other  errors  are  assigned  in  the  cause,  and  I  see  no  McMiiuin  et  at. 
errors  in  the  said  order  of  the  Judge  of  the  fifth  judi- 
cial circuit  dissolving  the  injunction,  theretofore  awarded 
in  this  cause,  prejudicial  to  the  appellant. 

For  the  foregoing  reasons  the  said  order  of  the  Judge 
of  the  fifth  judicial  circuit,  made  in  this  cause  dissolving 
the  injunction,  theretofore  awarded  therein,  is  affirmed 
with  costs  and  damages. 

And  the  cause  is  remanded  to  the  circuit  court  of  tlio 
county  of  Wirt,  for  such  further  proceeding  therein  to 
be  had,  as  may  be  in  accordance  with  the  principles  and 
rules  governing  courts  of  equity. 

Decree  Affirmed  and  cause  remanded. 
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Manion  v.  Fahy. 

Decided  November  1,  1877, 

1S77.        1.  A  clerical  error  in  entering  a  consent  decree  may  be  corrected 
Bpteui  Term.  |jy  ^^le  original  draft  of  the  decree,  furnished  the  clerk  by  the 

court,  on  motion  at  any  time,  under  the  provisions  of  sec- 
tion 5  of  chapter  134  of  the  Code. 

2.  A  consent  decree,  except  where  such  clerical  error  has  occurred, 

can  never  be  modified  or  altered  without  the  consent  of  par- 
ties, not  even  during  the  term  at  which  it  was  entered. 

3.  A  consent  decree  may  be  set  aside  during  the  term  at  which  it 

was  entered,  on  motion,  or  by  the  court  without  any  motion. 

4.  After  the  termination  of  the  term  at  which  a  consent  decree 

was  entered,  it  can  never  be  set  aside,  except  by  consent,  by 
any  proceedings  in  the  cause,  though  it  had  been  entered  by 
mistake,  or  by  the  fraud  of  one  of  the  parties. 

5.  A  consent  decree  may  be  annulled  when  it  was  procured  by 

fraud  or  was  entered,  by  mistake  of  one  or  both  of  the  parties* 
differently  from  what  it  should  have  been  on  an  original  bill 
filed  for  the  purpose. 

6.  An  original  bill  is  necessary  and  proper  to  annul  such  a  con- 

sent decree,  whether  it  be  an  interlocutory  or  final  decree. 

7.  In  such  a  suit  if  the  court  annuls  the  decree,  it  should  proceed 

further,  and  in  all  respects  restore  the  parties  to  the  situation, 
they  were  in,  when  such  consent  decree  was  entered. 

8.  After  such  consent  decree  has  been  thus  annulled,  the  court 

should,  in  the  suit  in  which  it  was  entered,  proceed  to  decide 
it  upon  its  merits,  as  if  no  such  consent  decree  had  been  en- 
tered. 

Appeal  and  supersedeas,  granted  upon  the  petition  of 
"William  Manion,  from  and  to  two  decrees  of  the  muni- 
cipal court  of  Wheeling,  rendered,  one  on  the  4th  dajof 
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April  1876,  and  the  other  at  the  May  term  1876  of  said  spechS^rerm. 
court,  in  a  cause  in  chancery,  then  in  said  court  pending,       ^^^ 
wherein  said  Manionwas  plaintiff,  and  Thomas  Fahy        p^y 
was  defendant. 

The  supersedeas  so  allowed  was  directed  to  extend  to 
the  judgment,  rendered  by  said  court  on  a  forthcoming 
bond,  executed  for  the  delivery  of  property,  levied  upon 
by  virtue  of  an  execution,  issued  upon  said  decree  of 
April  4,  1876. 

Green,  President,  who  delivered  the  opinion  of  the 
Court,  furnishes  the  following  statement  of  the  case  : 

The  plaintiff,  Wm.  Manion,  in  January  1874,  filed  a 
bill  in  chancery,  in  the  municipal  court  of  Wheeling,  to 
settle  up  a  mercantile  partnership  between  him  and  the 
defendant,  Thomas  Fahy.  The  bill  alleged,  that  the 
partnership  was  dissolved  by  mutual  consent  on  June 
16,  1873;  that  all  the  assets  of  the  firm  were  left  in  the 
hands  of  the  defendant,  who  continued  in  the  mercantile 
business  with  the  understanding,  that  he  would  collect 
the  debts  due  to  the  firm,  and  after  paying  all  the  debts 
of  the  firm,  pay  over  to  the  plaintiff  every  Saturday 
half  of  the  collections  made  during  the  week ;  that  all 
of  the  debts  had  been  thus  paid  off,  but  the  defendant 
refused  and  neglected  to  pay  over  to  the  plaintiff  his 
share  of  the  profits.  And  he  prayed  a  settlement  of  the 
partnership  accounts,  the  appointment  of  a  receiver,  a 
decree  against  Fahy  for  the  amount  due  to  the  plaintiff, 
and  for  general  relief.  On  February  24,  1874  an  order 
was  made  referring  the  cause  to  a  commissioner  to  settle 
the  partnership  accounts;  and  after  this  decree  the  de- 
fendant, Fahy,  filed  his  answer,  in  which,  admitting  the 
partnership  and  its  dissolution  as  stated  in  the  bill,  and 
that  the  books  were  left  with  him  to  collect  the  debts  due 
the  firm,  and  dispose  of  them  as  stated  in  the  bill,  he 
denies,  that  there  was  anything  due  at  that  time  to 
the  plaintiff,  and  alleges  that  be  and  the  plaintiff  ap- 
pointed certain  persons  as  arbitrators  to  settle  their  part- 
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speaiii^enu.  °ership  accounts,  who  rendered  their  award,  as  follows : 
^i[^^  "Thomas  Fahy  was  to  pay  to  William  Manion  $1,000.00 
Fahy  cash,  and  to  give  to  said  Manion  his  note  for  ?644.78,  pay- 
able in  three  months ;  also  was  to  give  him  (the  said 
plaintiff)  his  note  for  another  like  sum  of  $644.78,  with 
the  understanding,  however,  that  it  should  be  deposited 
with  one  W.  C.  Handlan,  and  was  not  to  be  payable  until 
after  the  decision  and  determination  of  a  certain  prose- 
cution in  the  United  States  district  court  of  West  Vir- 
ginia, in  which  said  partnership,  Thos.  Fahy  &  Co.,  were 
prosecuted  for  selling  liquor  without  license,  and  the 
said  William  Manion  should  have  paid  one-half  of 
whatever  fine  the  court  should  impose,  and  one-half  the 
costs  imposed  by  the  prosecution,  and  one-half  of  what- 
ever other  costs  might  be  incurred  in  making  defense 
against  said  charge;  and  that  this  defendant  was 
to  pay  to  said  Manion  one-half  of  all  collections,  that 
were  made  from  the  accounts  standing  on  the  books 
on  the  14th  day  of  August  1873,  supposed  to  aggre- 
gate about  the  sum  of  $1,953.33;  payments  to  be 
made  every  Saturday  night  of  one-half  of  the  accounts 
collected  during  the  preceding  week. 

The  defendant  avers  that  he  has  performed  this  award 
in  all  respects,  paying  the  money  required,  and  offering 
the  bond  to  W.  C.  Handlan.  The  defendant  then  al- 
leges, "that  the  arbitrators,  in  awarding  to  the  said 
Manion  one-half  of  the  amount  collected  on  the  accounts, 
that  remained  uncollected  up  to  August  14,  1873,  made 
an  obvious  mistake  in  this,  that  the  date  should  have 
been  June  14,  1873,  this  being  the  date  of  the  dissolu- 
tion of  the  partnership.  He  expresses  his  willingness 
to  account  with  the  plaintiff^  for  the  uncollected  credits 
of  the  partnership,  and  alleges  that  the  plaintiff  has  no 
excuse  for  bringing  this  suit. 

On  June  28,  1875  the  cause  was  heard  on  the  bill, 
answer  and  general  replication  thereto,  the  order  of  refer- 
ence was  set  aside,  and  the  court  ordered  that  an  issue 
be  tried  by  jury,  whether  the  defendant  is  indebted  to 
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the  plaintiff  in  any  sum  whatever,  and  if  so,  to  what  gpedlS'Tenn. 
amount;  and  further,  to  ascertain  by  their  verdict  what """"^ij^j;;; 
accounts  of  the  firm  oi  Thomas  Fahy  &  Co*  remained       riy 
uncollected  in  the  hands  of  either  party." 

On  August  26,  1875  a  consent  decree  was  entered, 
setting  aside  all  the  orders  made  in  the  cause,  and  adjudg- 
ing that  a  negotiable  note  for  $679.41  should  be  executed 
by  Thomas  Fahy  to  William  Manion,  payable  October 
1,  1875,  to  be  held  as  an  escrow  until  after  the  deter- 
mination of  the  prosecution  named  in  the  answer ;  and 
then,  in  the  event  that  this  prosecution  is  decided  against 
Thomas  Fahy,  one-half  of  the  fine  and  costs  of  prosecu- 
tion should  be  paid  out  of  the  proceeds  of  this  note,  and 
the  other  half  by  the  defendant;  that  Peter  W.  Bosley 
be  appointed  receiver  to  collect  the  credits  of  the  firm, 
and  that  he  should  further  report  to  the  court  all  collec- 
tions of  the  assets  of  the  firm,  which  the  defendant  had 
made  since  the  dissolution  of  the  firm,  his  report  to  be 
final ;  and  that  one-half  of  said  collections  shall  be  at 
once  paid  by  the  defendant  to  the  plaintiff,  with  interest 
from  the  time  of  their,  collection ;  and  that  plaintiff  re- 
cover of  the  defendant  the  costs  of  this  suit  to  that  date; 
and  all  other  questions  were  reserved  by  said  decree. 

On  November  24  1875  Peter  Bosley  made  his  report, 
showing  that  since  the  disolution  of  the  firm,  June  13, 
1873,  Thomas  Fahy  had  collected  $1,311.90,  and  Wil- 
liam Manion  $28.36;  also,  that  it  was  said  that  certain 
judgments  amounting  to  $71.75  in  addition  had  been 
paid  to  Thomas  Fahy.  His  report  also  shows  that  he 
had  collected  $138.63,  and  had  expended  $15.35,  leaving 
a  balance  in  his  hands  of  $123.35.  Upon  this  report,  to 
which  there  was  no  exception,  being  returned,  the 
court  on  December  4  1873  approved  the  same,  and  ad- 
judged that  the  defendant,  Thomas  Fahy,  pay  to  the 
complainant,  William  Manion,  $627.60,  the  half  of  the 
amount  reported  to  have  been  collected  by  him  since  the 
dissolution  of  the  firm  June  14,  1873,  with  interest  on 
the  same  from  November  24,  1875  till  paid,  and  that  said 
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speciy^erm.  Manion  might  have  execution  therefor,  and  that  the 
Utiaioa      special  receiver  pay  into  the  hands  of  the  general  receiv- 
FiSy        cr  of  the  court  the  funds  in  his  hands.      On  February 
25,  1876  Thomas  Fahy  filed  a  petition  for  the  re-hearing 
of  the  decree  of  August  26,  1873,  and  December  4, 1875, 
in  which  he  states  that  a  mistake  was  made  in  the  first  of 
said  decrees,  in  so  far  as  it  decrees  that  one-half  of  the 
collections  made  by  Thomas  Fahy  since  the  dissolution 
of  the  firm,  June  14,  1873,  should  be  paid  by  him  to 
William  Manion.     It  shoald  have  been  one-half  of  the 
collections  made  since  the  award  of  the  arbitrators,  August 
14  1873.     That  this  was  what  he  intended  to  consent  to, 
and  supposed  till  very  recently  that  he  had  consented  to. 
His  design  was  to  have  carried  out  said  award,  so  far  as 
the  same  had  not  been  performed.     He  files  with  his  peti- 
tion a  copy  of  the  award.     That  this  mistake  occurred 
through  a  mistake  of  his  counsel.     When  his  answer  was 
filed,  his  counsel  having  drawn  it  from  a  previous  state- 
ment made  by  him,  which  he  misapprehended,  his  coun- 
sel made  a  mistake  and  inserted  therein,  that  there  was 
a  mistake  in  the  award  awarding  to  Manion  one-half  of 
the  amount  collected  by  him   (Fahy)  after  August  14, 
1873,''  and  that  the  date  should  have  been  June  14, 1873, 
when   in   point  of  fact,  there   was  no  mistake   in  the 
award.     This  mistake  was  carried  into  the  consent  de- 
cree of  August  26,  1875.     That  as  the  award  of  said  ar- 
bitrators, filed  with  the  petition,  shows  the  collections 
made  by  him  (Fahy)  between  June  14,  1873  and  August 
14,  1873,  were  $1,000.00,  for  which  he   accounted    to 
Manion,  and  that  thus,  by  said  consent  decree,  he  is  re- 
quired  to  pay  to   Manion  his  half  of  this  $1,000.00  a 
second  time,  and  that  accordingly    the  decree  against 
him  of  December  4,  1875   was  $500.00  more  than  was 
justly    due.      He  states  that,  execution  having    issued 
on    the  decree,  the    city   sergeant,    Edward   M.  Davis 
enforced    it    by    selling    property    of    the    petitioner 
Fahy.     The  amount  thus  sold  being  $816.64,  of  which 
$185.60  was  costs  and  expenses,  and  $630.74  amount 
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improperly  decreed  to  Manion.  At  this  sale  Manion  bought  specila^Term. 
3578.81  worth  of  property,  which  the  petition  alleges  he  Manion 
had  not  paid  the  said  city  sergeant.  The  petition  prays  ylhy 
that  said  decrees  may  be  re-opened  as  to  the  part  thereof 
complained  of,  and  for  a  re-hearing ;  that  they  may  be 
modified  as  is  proper  and  right ;  that  Edward  M.  Davis 
be  made  a  party,  and  required  to  answer ;  that  Manion 
may  be  compelled  to  pay  for  the  property  bought  by  him ; 
that  the  proceeds  of  the  property  sold  may  be  decreed 
to  be  paid  to  him  except  J27.00  with  interest  thereon, 
which  he  concedes  is  coming  to  Manion ;  and  that  said 
Davis  may  be  enjoined  from  paying  out  the  funds  in  his 
hands,  till  the  further  order  of  that  court  and  for  general 
relief.  Depositions  were  taken  to  support  this  on  a 
notice,  which  was  excepted  to,  and  it  was  insisted  by  ap- 
pellant's counsel  was  not  reasonable,  and  the  execu- 
tion against  Fahy  and  the  return  thereon  was  filed.  This 
return  sets  out,  first,  the  levy  of  the  execution,  and  then 
there  is  an  addition  stating  that  '*  $876.34  of  property 
levied  on  was  sold,  of  which  William  Manion  bought 
$578.81,  which  he  had  not  paid  for." 

On  February  25,  1876,  the  day  the  petition  for  a  re- 
hearing was  filed,  the  court  ordered  Edward  M.  Davis  to  be 
made  a  party  defendant,  who  thereupon  waived  process  and 
consented  that  the  cause  might  at  once  be  heard  as  to 
him;  and  the  court  at  once  adjudged,  that  the  decree  of 
August  26,  1875  and  December  4,  1875  be  re-opened  for 
re-hearing,  as  to  the  parts  thereof  complained  of,  and 
granted  the  injunction  prayed  for  against  Edward  M. 
Davis.  And  the  re-hearing  was  deferred  till  the  next 
term.  No  process  was  ever  issued  against  Wm.  Manion 
to  answer  this  petition. 

At  the  next  term,  on  April  4,  1876,  the  cause  was 
heard  on  the  papers  formerly  read,  said  petition,  deposi- 
tions and  said  execution  and  return  thereon ;  and  the 
court  ordered  said  decrees  complained  of  to  be  set  aside, 
as  to  the  points  complained  of;  and  that  Wm.  Manion 
do  pay  to  Thomas  Fahy  $678.81  with  interest  from  De- 
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spcc^  Term.  cembcF  24,  1875 ;  and  that  Edward  M.  Davis,  city  ser- 
Manion  geant,  do  pay  to  Thomas  Fahy  $21.19  out  of  moneys  in 
Fahy  his  hands ;  and  that  execution  might  issue  against  Wm. 
Manion  at  once. 

On  the  31st  of  May  1876  the  plaintiflP,  Manion,  moved 
the  court  to  set  aside  this  decree,  which  by  the  decree  of 
May  31,  1876  was  rejected;  and  the  court  ordered  that 
Edward  M.  Davis,  sergeant  of  city  of  Wheeling,  do  out 
of  the  money  in  his  hands  pay  to  Thomas  Fahy  $30.74, 
to  be  credited  on  the  judgment,  that  day  entered  on  the 
forthcoming  bond  executed  by  Manion  and  A.  C.  Eger- 
ter,  his  surety,  on  the  execution  issued  by  Fahy  against 
Manion  on  the  decree  entered  April  4,  1876. 

An  appeal  and  supersedeas  was  allowed  to  William 
Manion  from  the  decrees  of  April  4,  1876  and  May  31, 
1876,  which  supersedeas  wsls  extended  to  the  judgment  by 
the  municipal  court  of  Wheeling  on  the  forthcoming 
bond. 

Davenport  &  Dovenevy  for  appellant: 

1st.  The  arbitration  was  not  binding. 

2d.  Motion  of  plaintiff  to  correct  decree  of  April  4, 
1876  was  proper:  Carper  v.  Hawkins,  S  W.  Va.  302; 
Moore  v.  fliffton,  12  Leigh  1 ;  Dunbar  v.  Woodcock* s  ex^ors, 
10  Leigh  648;  Code  W.  Va.  637,  638. 

3d.  Defendant's  notice  to  take  depositions  insufficient : 
Fant  v.  MiUer,  17  Gratt.  225 ;  Code  W.  Va.,  ch.  130, 
§35 ;  Stubbs  v.  BurtveU,  2  H.  &.  M.  536. 

4th.  A  personal  decree  against  Manion  was  error: 
Carper  v.  Hawkins,  8  W.  Va.  292. 

5th.  Decree  was  for  $578.81  with  interest.  If  Man- 
ion did  owe  Fahy,  yet  there  was  in  hands  of  receiver 
$123.35  and  therefore  decree  was  erroneous. 

6th.  If  court  opened  the  decrees  of  August  26,  and 
December  4,  1 875,  then  the  court  should  have  made  an 
order  of  reference  to  a  commissioner. 

7th.  The  return  on  the  execution  was  improper :  Shan- 
non  V.  McMullen,  25  Gratt.  211. 
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8th.  There  was  no  evidence  to  sustain  petition  of  re-  spedJa^Term. 

J^earing.  '  Manion 

9th.  The  court  erred  in  not  permitting  the  plaintiff's       Fahy 
motion  to  set  aside  or  reform  decree  complained  of,  to  be 
filed. 

Counsel  for  appellant  referred  to  the  further  authori- 
ties, viz : 

2Danl.  Ch.  Pr.  1006,  1612,  1472,  973,  1459,  1576;  2 
Tuck.  Coin.  505;  27  Gratt.  417;  7  Paige  18;  9  Paige 
636  ;  2  Pat.  &  H.  321 ;  1  Rob.  (Va.)  20 ;  4  Paige  476. 

Cald\Dell&  Caldtvelly  for  appellee: 

A  final  decree  by  consent,  given  under  mistake,  may 
be  set  aside  by  original  bill :  Anderson  v.  Woodford  ei 
aL,  8  Leigh  316,  328,  329.  An  interlocutory  decree, 
whatever  may  be  its  character,  rests  in  the  breast  of 
the  court,  until  it  has  been  made  final :  Cook  v.  Bay^  4  How. 
(Miss.)  485.  Every  order  made  in  a  cause  may  be  res- 
cinded, or  modified  in  the  progress  thereof,  for  good 
cause  shown  before  final  decree :  Ashe  v.  Moore,  2  Murph. 
N.  C.  383. 

The  decree  of  December  4,  1875,  was  interlocutory. 
It  directed  funds  to  be  paid  to  the  general  receiver,  to  be 
held  until  further  order  of  the  court.  The  parties  were 
not  out  of  court.  The  whole  relief  prayed  by  the  bill 
had  not  been  given. 

Where  the  further  action  of  the  court  in  the  cause  is 
necessary,  to  give  completely  the  relief  contemplated  by 
the  court,  there  the  decree  is  not  final  but  interlocutory: 
0)cke's  advi'r  v.    Gilpin,  1  Rob.  (Va.)  27,  28. 

The  decree  is  only  interlocutory,  if  something  still  re- 
mains to  be  done,  and  so  the  parties  are  not  put  out  of 
court:  ibid,  36. 

It  was  not  therefore  necessary  to  re-summon  the  par- 
ties into  court,  to  answer  an  original  bill  to  set  aside  the 
consent  decree  for  mistake  but  it  could  be  done  by  the 
court  below,  for  cause  shown  in  the  suit  pending.      A 
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specui^Term.  mistake  in  a  pending  cause  could  be  corrected  by  the 
scanion      lower  court  in  the  said  case  before  it  was  finished. 


Fahy 


Green,  President,  delivered  the  opinion  of  the 
Court  : 

The  question  presented  by  this  record  is :  Can  a  con- 
sent decree,  alleged  to  have  been,  through  the  mistake 
of  the  parties,  different  from  what  they  really  intended, 
be  in  any  manner  modified  so  as  to  correspond  with  what 
the  parties  really  intended  to  agree  to  as  the  decree  to  be 
entered,  or  should  the  consent  decree,  where  such  a  mis- 
take has  occurred,  be  set  aside  and  annulled  in  toto;  and 
in  either  case,  how  is  such  modification,  if  allowable,  or 
such  annulling  of  the  decree  to  be  effected ;  can  it  be 
done  by  any  mode  of  proceeding  in  the  cause,  in  which 
the  decree  was  entered  or  must  it,  in  every  case,  be 
done  by  a  separate  suit,  brought  for  this  express  purpose? 

Before  considering  this  question  it  will  be  necessary 
to  have  a  clear  conception  of  the  modes  of  modifying  or 
annulling  the  decrees  of  a  chancery  court,  other  than 
consent  decrees.  The  mode  of  so  doing  differs  in  this 
State  considerably  from  the  modes  adopted  in  England 
and  in  some  of  the  states  of  the  Union.  This  difference 
is  caused  principally  by  our  having  never  adopted  the 
English  practice  of  enrolling  decrees.  By  this  English 
practice  the  decree,  whatever  its  character,  is  first  en- 
tered in  the  registrar's  book ;  but  this  entry  does  not, 
strictly  speaking,  make  it  a  record.  It  is  subsequently 
enrolled  upon  parchment,  when  it  is  regarded  as  a  com- 
plete and  perfect  record.  The  time,  which  intervenes 
between  this  entry  of  the  decree  on  the  registrar's  books 
and  the  enrollment  of  it  on  parchment,  is  generally  con- 
siderable. During  this  intervening  time,  the  record  not 
being  regarded  as  complete  and  perfect,  the  decree  may 
be  modified  or  annulled  for  errors  appearing  on  the  face 
of  the  record,  upon  a  petition  for  a  re-hearing,  whether 
these  errors  be  errors  in  the  judgment  of  the  court,  or 
errors  arising  from  inadvertence ;  though,  if  the  error  be 
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a  clear  mistake  made  by  the  court,  or  by  the  counsel  in  gpecili^'erm. 
drawing  the  decree,  or  if  some  ordinary  direction  has  Maoion 
been  omitted,  or  a  clerical  mistake  made,  the  correction  rlhy 
may  be  made,  after  the  decree  is  entered  and  before  it  is 
enrolled,  upon  motion  simply.  But  if  the  error  be  in 
matter  of  substance,  the  proper  mode  of  correcting  it  is 
by  a  petition  for  a  re-hearing.  If  however  after  the 
decree  has  been  entered,  and  before  it  is  enrolled,  new 
matter  is  discovered,  which  ought  to  cause  a  modification 
or  annulling  of  the  decree,  It  must,  by  the  English  prac- 
tice, be  brought  forward  by  a  supplemental  bill,  in  the 
nature  of  a  bill  of  review  ;  and  it  cannot  be  done  by  a 
petition  for  a  re-hearing;  but  it  is  accompanied  by 
a  petition  to  re-hear  the  cause  at  the  same  time,  it 
is  heard  on  this  supplemental  bill.  Such  a  bill 
cannot  be  filed  without  the  leave  of  the  court, 
nor  without  an  affidavit  similar  to  that  required 
on  a  bill  of  review  proper  being  filed.  And  to  sustain 
such  a  bill  the  same  proof  is  required,  as  would  be  re- 
quired, if  it  had  been  a  bill  of  review,  filed  after  the  en- 
rollment of  a  decree.  If  a  decree  has  been  procured  by 
fraud,  discovered  after  the  decree  is  entered  but  before 
it  is  enrolled,  the  proper  mode  of  correcting  it  by  the 
English  practice  is  neither  by  a  petition  for  a  re-hearing 
nor  by  a  supplemental  bill,  in  the  nature  of  a  bill  of  re- 
view, but  the  correction  must  be  asked  by  an  original 
bill  in  the  nature  of  a  bill  of  review ;  see  Mussell  v.  Mor- 
gan, 3  Bro.  Ch.  R.  74,  79.  Such  a  bill  is  not  a  contin- 
uance of  the  former  suit,  as  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  is;  but  it  is  a  new  suit,  and  like 
any  other  original  bill,  it  may  be  filed  without  the  leave 
of  the  court.  After  the  decree  has  been  enrolled,  no 
matter  what  may  be  the  character  of  the  decree,  whether  • 
it  be  an  interlocutory  decree  in  the  sense  in  which  we 
use  the  term,  or  a  final  decree,  it  can,  according  to  the 
English  practice,  be  modified  or  annulled  by  the  court, 
who  pronounced  the  decree  only  by  bill  of  review,  which 
may  be  filed  for  error  of  law,  apparent  on  the  face  of  the 
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spedij'Term.  Tccord,  OF  because  of  newly  discovered  matter.  If  how- 
Manion  ^^cr  this  enrolled  decree  was  procured  by  fraud,  it  can 
Fahy  only  be  set  aside  by  an  original  bill,  in  a  new  suit,  and 
cannot  be  annulled  by  a  bill  of  review :  Mitssell  v. 
Morgan,  3  Bro.  Ch.  R.  74.  According  to  the  English 
practice,  there  is  no  practical  distinction  between  what 
we  call  interlocutory  decrees  and  final  decrees,  either  as 
to  the  right  of  appeal  or  the  right  to  file  a  bill  of  review. 
.  If  what  we  call  an  interlocutory  decree  be  enrolled  by 
the  English  practice,  it  may  be  ai)i>ealed  from,  or  a  bill 
of  review  may  be  filed,  to  modify  or  annull  it.  The  mere 
enrollment  of  any  decree,  without  regard  to  it«  character, 
by  the  English  practice  gives  that  degree  of  finality, 
that  makes  it  liable  to  correction  by  appeal  or  bill  of  re- 
view and  in  no  other  manner:  Codecs  adm^r  v.  Gilpin, 
1  Rob.  (Va.),  opinion  of  Baldwin,  Judge,  page  32  and  33. 
In  Virginia,  from  the  foundation  of  the  government,  the 
right  of  api)eal  was  regulated  by  statute,  and  for  a  num- 
ber of  years  was  made  to  depend  altogether  on  the  final- 
ity of  the  decree,  in  relation  to  appeals  to  the  supreme 
court  of  appeals.  See  9  Hen.  Statute  at  Large  523,  524, 
The  practice  of  enrolment  being  unknown  in  Virginia, 
it  became  necessary  to  substitute  for  the  simple  English 
rules,  above  explained,  regulating  the  question,  whether 
a  decree  should  be  modified  or  annulled,  by  motion,  a 
petition  for  a  re-hearing  or  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  or  an  appeal  or  bill  of  review, 
or  an  original  bill,  some  other  rule  which  of  necessity 
could  be  only  based  on  the  character  of  the  decree,  as 
their  was  no  such  distinction  between  decree,  such  as  ex- 
ists in  England,  that  is  decrees  which  were  entered  on  the 
registrar's  book  and  decrees  which  had  been  enrolled  on 
parchment.  It  was  therefore  determined  that,  what  we 
call  interlocutory  decrees,  should  for  the  purpose  of  de- 
termining the  manner  in  which  they  could  be  modified 
or  annulled,  be  regarded  as  an  English  decree  entered 
on  the  registrar's  book,  but  not  enrolled  on  parchment,  and 
final  decrees  should,  for  these  purposes,  be  regarded  as 
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English  decrees  which  had  been  enrolled  on  parchment,  speciai'rerm. 
A  necessity  then  arose  with  us  of  defining,  what  was  an  Manion 
interlocutory  decree  and  what  a  final  decree ;  and  though  ^Ihy 
this  has  been  a  subject  of  discussion  from  our  earliest 
judicial  history,  yet  our  courts  have  never  yet  laid  down 
any  really  satisfactory  definition  of  what  is  an  interlocu- 
tory decree  and  what  a  final  decree.  The  difficulty  lay 
in  the  subject  itself ;  for  by  various  gradations  the  inter- 
locutory decree  may  be  made  to  approximate  the  final 
decree  until  the  line  of  discrimination  becomes  too  faint 
to  be  readily  perceived.  Perhaps  as  satisfactory  a  cri- 
terion as  has  been  laid  down  is  laid  down  by  Judge  Bald- 
win in  the  case  of  Cocke's  adm'r  v.  Gilpin,  1  Rob.  27,  28. 
The  Virginia  decisions  on  the  question  of  what  is  a  final  de- 
cree and  what  an  interlocutory  decree,  are  more  numerous 
than  satisfactory.  See  Young  \ .  Skipioitliy  2  Wash.  300; 
McCall  V.  Peachy y  1  Call  55 ;  Bovryer  w! Lewis,  1  H.  &  M. 
553 ;  Templeton  v.  Steptoe,  1  Munf.  339 ;  Aldridge  v.  Giles, 
3  H.  &  M.  136 ;  Mackey  v.  Bell,  2  Munf.  523 ;  Goodwin  v. 
Miller,  2  Munf.  42;  Hills  v.  Fo:x^s  adm'r,  10  Leigh  587 ; 
Elzey  V.  Lane's  ex'or,  2  H.  &  M.  592 ;  Allen  v.  Belches,  ibid. 
595  ;  Harvey  et  wc,  v.  Branson,  1  Leigh  108 ;  Thotmtons  v. 
Fitzhugh,  4  Leigh  209 ;  RoyaVs  adm'r  v.  Johnson^  1  Rand. 
421  ;  Alexander's  heirs  v.  Coleman  et  ux.  6  Munf.  328 ; 
Cocke's  adm'r  v.  Gilpin,  1  Rob.  20;  Vanmetei^'sex'orsw, 
Vanmeter,  3Gratt.  143;  Euffy,  Starke's  adm'rx,  ibid,  1S4 ; 
Flemming  et  al.  v.  Boilings  et  aL,  8  Gratt.  292 ;  Davis  v. 
Grews,  1  Gratt.  407. 

It  would  be  difficult  to  determine  whether  the  consent 
decree  in  the  case  before  us  is  an  interlocutory  or  a  final 
decree.  I  am  inclined  to  think  it  is  a  final  decree  ;  but 
it  is  unnecessary,  in  this  case,  to  determine  its  character, 
as  we  shall  presently  show  that  if  the  decree  be  a  consent 
decree,  the  manner  of  setting  it  aside  and  declaring  it  a 
nullity  is  the  same,  whether  it  be  an  interlocutory  or  a 
final  decree.  It  may  be  here  remarked,  that  in  this  State 
and  in  Virginia  it  is  unusual  to  file  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  to  correct  an  interlocu- 
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spedid'Term.  ^^7  clccree  Under  circamstanceS;  such  as  would  require 
jianion  such  a  bill  in  England  ;  but  instead  of  such  a  bill  it  is 
sUhy  usual  to  file  a  petition  lor  a  re-hearing  of  the  interlocu- 
tory decree.  See  Robei^tSy  adm'r  v.  Cocke,  1  Kand.  121. 
But  the  difference  is  one  more  of  form  than  substance ;  for 
where  such  a  bill  was  necessary  in  the  English  practice, 
the  petition  for  the  re-hearing  here  would  have  to  be  filed 
in  the  same  manner^  contain  the  same  allegations,  and  be 
sustained  by  the  same  proof  as  such  supplemental  bill  of  re- 
view would  in  England ;  it  could  only  be  filed  l)y  leave 
of  the  court  and  would  have  to  be  sustained  by  affidavit. 
In  Maryland,  where  decrees  are  not  enrolled,  the  de- 
cisions of  their  courts  seem  to  differ  from  our  decisions 
in  considering,  that  a  decree  was  to  be  regarded  as  the 
equivalent  of  an  English  enrolled  decree,  though  inter- 
locutory in  its  character,  after  it  had  been  signed  by  the 
chancellor  and  filed  by  the  registrar,  and  the  term  had 
elapsed  during  which  it  was  made.  See  Burch  et  ah  v. 
Scott,  1  Gill  &  Johns.  393;  Olivet'  v.  Palmer  &  Hamilton, 
11  Gill  &  Johns.  137;  Stcivart  v.  Beard,  3  Md.  Ch.  De- 
cisions '^27.  In  this  State  and  in  Virginia  an  interlocu- 
tory decree  is,  aflerthe  adjournment  of  the  term  at  which 
it  was  made,  regarded  not  as  an  enrolled  decree,  but  as 
an  English  decree  would  be  regarded  when  entered  in  the 
registrar's  book  but  not  yet  enrolled. 

Where  a  final  decree  has  been  procured  by  fraud,  it 
should  be  annulled  or  modified,  not  by  a  bill  of  review 
proper,  but  by  an  original  bill,  or  by  an  original  bill  in 
the  nature  of  a  bill  of  review  :  Anderson  v.  Woodford 
et  aL,  8  Leigh  316;  Musaell  v.  Morgan,  3  Bro.  Ch.  Cases 
74;  Mums  v.  Worrell,  16  Barb.  221;  Sandford  v.  Sand^ 
ford,  5  Cal.  297  ;  Evans  v.  Bacon,  99  Mass.  213 ;  Johnson 
et  aL  V.  Johnson  et  aL,  3  111.  215 ;  The  Bank  of  th^  United 
States  V.  Ritchie,  8  Pet.  128.  Possibly  if  the  decree  has  been 
rendered  by  default,  it  might  be  corrected  otherwise  than 
by  an  original  bill :  Evans  v.  Vint,  6  Munf.  267  and 
authorities  cited.  The  reason  why  a  final  decree  pro- 
cured by  fraud  cannot  be  reversed  on  a  bill  of  review 
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which  constitutes  a  continuance  of  the  old  cause,  but  the  gpecifrerm. 
decree  must  be  set  aside  by  a  new  suit,  would  seem  to  be  Manion 
this :  a  bill  of  review  which  opens  the  final  decree  is  allow-  piy 
ed  on  a  newly  discovered  fact  which  affects  the  merits  of  the 
case  set  out  in  the  bill  and  proceedings,  and  which  ought 
therefore  to  be  heard  in  finally  disposing  of  the  case. 
But  facts,  which  establish  fraud  in  procuring  the  final 
decree,  have  no  effect  whatever  on  the  cause  of  action 
set  forth  in  the  bill  and  proceedings,  and  if  the  decree 
was  opened,  then  facts  establishing  fraud  would  not  be 
considered  in  entering  up  the  new  decree,  but  the  new 
decree  would  be  entered  up  on  the  pleading  and  evidence 
which  were  in  the  cause,  when  the  decree  assailed  was 
made.  The  setting  aside  of  a  final  decree,  thus  procured 
by  fraud,  would  seem  to  be  the  proper  subject  for  a  new 
suit,  having  no  connection  with  the  real  merits  of  the  orig- 
inal suit.  If  this  be  the  reason  why  a  new  suit  must  be 
brought,  it  would  follow  that  though  the  decree  procured 
by  fraud  was  an  interlocutory  decree,  it  could  still  only 
be  annulled  by  a  new  suit,  setting  up  the  fraud.  Under 
the  English  rule,  if  the  decree  had  been  entered  by  fraud, 
but  had  not  been  enrolled,  the  new  facts  constituting  the 
fraud,  it  would  seem,  could  not  be  brought  before  the 
court  in  that  suit  by  a  bill  in  the  nature  of  a  bill  of  re- 
view :  for  only  such  new  facts  can  be  brought  forward 
in  that  way,  as  are  newly  discovered  and  material  to  the 
decision  of  the  case,  as  made  by  the  bill  and  pleadings. 
And  for  the  same  reason,  here  or  in  Virginia,  the  facts 
constituting  the  fraud,  by  which  the  court  was  induced 
to  enter  an  interlocutory  decree,  it  would  seem,  ought  not 
be  brought  forward  by  a  petition  for  a  re-hearing,  for  as 
we  have  seen,  such  petition  is  a  mere  substitute  for  a 
bill  in  the  nature  of  a  bill  of  review  under  the  English 
practice.  A  decree,  other  than  a  consent  decree,  which 
has  been  entered  by  surprise  or  by  mistake  of  the  par- 
ties, would  seem  to  stand  upon  the  same  footing  and 
whether  interlocutory  or  final,  should  be  set  aside  by  a 
new  suit  for  the  purpose.    The  case  in  8  Leigh  was  one 
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speciirTemi.  ^^  surprisc  rather  than  fraud.  The  authorities  however 
lo^jtoi  on  the  question  whether  an  interlocutory  decree,  not  en - 
F«hy  tered  by  consent,  but  procured  by  fraud,  surprise  or  mis- 
take of  the  parties,  can  be  set  aside  by  a  bill  in  the 
nature  of  a  bill  of  review,  or  by  a  petition  for  a  re-hear- 
ing, are  not  clear  or  distinct,  though  the  probable  infer- 
ence to  be  drawn  from  them  is,  that  such  interlocutory 
decrees  cannot  be  so  set  aside,  but  only  by  an  original 
bill.  See  MiiSHell  v.  3Iorgan,  3  Bro.  Ch.  Cases.  74 ;  An- 
derson V.  Woodford  et  ah  8  Leigh  316;  Mayin  v. 
Worrell,  16  Barb.  221  ;  Stmdfard  v.  Sandford,  6  Cal. 
237;  Evam  v.  Bacon,  99  Mass.  213;  Johnson  et  aL  v. 
Johnson  et  al.y  36  111.  215;  Bank  of  United  States  v. 
Ritchie,  8  Pet.  128. 

Let  us  now  consider  how  consent  decrees  can  be  modi- 
fied. During  the  term  of  the  court,  at  which  a  decree  is 
entered,  it  is  completely  under  the  control  of  the  court, 
and  may  on  motion,  or  at  the  suggestion  of  the  court 
without  motion,  be  modified  or  annulled:  Burch  v. 
Scott,  1  Gill  &  J.,  398.  A  decree  procured  by  fraud  may 
be  so  set  aside  during  the  term  of  the  court,  at  which  it 
was  made,  but  not  afterwards.  See  Doss  v.  Tyack,  14 
How.  U.  S.  R.  297.  And  the  same  rule  would  apply  to 
a  consent  decree ;  but  from  the  very  nature  of  a  consent 
decree,  it  cannot  be  altered  or  modified,  except  by  con- 
sent, unless  there  has  been  a  clerical  mistake,  for  though 
the  court  be  satisfied  that  the  parties  had  formerly 
agreed  to  have  a  decree,  in  substance,  such  as  the  modi- 
fied one  entered,  which,  by  a  mistake  other  than  clerical, 
was  not  entered,  but  a  different  decree  entered,  how 
can  the  court  enter  this  modified  decree  as  a  consent  de- 
cree, when  one  of  the  parties  is  present  and  protests 
against  its  being  entered  as  by  his  consent?  The  entry 
of  a  consent  decree  is  a  statement  on  the  record,  not 
that  theretofore  the  parties  agreed  to  enter  such  a  de- 
cree, but  that  they  now  (when  the  decree  is  entered) 
consent  to  its  entry.  And  if  they  do  not,  when  it  is  to 
be  entered,  consent  to  the  court^s  entering  it,  it  cannot 
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be  so  entered.    Neither  could  the  court  enter  such  mod-  speciKerm. 
ified  decree  generally,  as  a  decree  made  by  the  court       Manion 
without  the  consent  of  parties;    for  such  a  decree   can        p^y 
only  be  entered  on  the  merits  of  the  case  according  to  the 
judgment  of  the  court;  and  this  modified  decree  is  not 
generally  such  a  decree,  but  is  one  only  which  the  par- 
ties formerly  agreed  to,  and  generally  is  not  sustained  by 
the  facts  in  the  record,  and  upon  the  propriety  of  which 
the   court  has  never  exercised  its  judgment.      A  case 
might  arise,  when  a  party  might  be  liable  to  a  common 
law  action  for  refusing  to  carry  out  liis  agreement,   and 
objecting  to  the  entering  of  the  consent  decree  as  modi- 
fied.    But,  except  by  consent  of  all   parties,  the  court 
cannot  modify  a  consent  decree,  except  in  the  case  where 
the  clerk,  in  entering  the  decree  from  the  draft  fur- 
nished him,  has  made  a  mistake.    Such  a  mistake  would 
formerly  have  been  corrected  by  bill  of  review,  or  by 
bill    in    the    nature    of    a    bill  of  review,  according 
to    the    English    practice    or    here   by   a  bill   of  re- 
view, if  the    decree   was  final,  or  a  petition  for  a  re- 
hearing, if  the   decree   was  interlocutory:  8  Anon.;  1 
Ves.  93;  and  Athiiison  v.  Marks,  1  Cow.  693.      Now 
such  clerical  mistakes  may  be  corrected  on  motion  at  a 
subsequent  term  :  Code  of  W.  Va.,  chap.  134,  §5,  p.  638. 
The  next  inquiry  is :  Can  a  consent  decree  be  set  aside ; 
if  so,  how  ?     It  seems  to  me  clear  both  on  principle  and 
authority,  that  except  in  the  before-stated  cases,  no  con- 
sent decree  can  be  set  aside,  whether  it  be  interlocutory 
or  final,  by  any  subsequent  proceedings  in  the  case.     If 
the  consent  decree  has  been  entered  through  the  fraud  of 
one  of  the  parties,  or  through  mutual  mistake,  or  by  sur- 
prise, it  may  be  set  aside  and  annulled  by  a  new  suit,  in 
which  the  bill  would  set  out  the  facts  constituting  the 
fraud,  surprise  or  mistake;  and  the  decree  thus  pro- 
cured, though  it  purported  to  be  a  consent  decree,  would 
be  annulled.     But  a  consent  decree,  though  its  entry  had 
been  thus  induced,  can  never  be  set  aside  on  motion, 
petition  for  a  re-hearing,   bill   of  review,  appeal,   or 
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specila"Term.  ^"7  ^^her  proceeding  in  the  cause,  in  which  such  decree 
Manion  ^^"^  ^ceu  entered.  This  i)osition  is  sustained  by  numer- 
Fahy  <>us  authorities.  It  was  so  held  by  Lord  Hardwick,  in 
Brudish  v.  Geey  1  Amb.  229.  In  Richmond  v.  Taylour^ 
1  Dick.  38,  the  Lord  Chancellor  stated  that  a  consent 
decree  might  be  impeached  for  fraud  in  its  procurement, 
by  an  original  bill.  It  was  held  that  a  consent  decree 
could  not  be  reviewed  by  a  bill  of  review,  in  Webb  v. 
Webb^  3  Swan.  658 ;  the  same  decision  was  rendered  in 
Smith  V.  Turner,  1  Vern.  274.  In  Toder  v.  Satisoniy  1 
Brow.  P.  C,  468,  it  was  held  that  an  appeal  would 
not  lie  from  a  consent  decree.  This  would  seem  almost 
self-evident,  as  on  the  appeal  no  evidence  could  be  pro- 
duced showing  fraud,  accident  or  mistake ;  yet  we  will 
presently  see  one  court  has,  in  modern  times,  decided 
otherwise.  In  King  v,  Wighiman,  1  Anstruther  81,  Chief 
Baron  Eyre  says,  there  has  been  no  instance  of  the  court 
granting  a  re-hearing  of  a  consent  decree,  though  it  were 
grounded  on  the  most  obvious  mistake  ;  and  in  Harrison 
v.  Ramsey  2  Vos.  Sr.  488  the  court  held,  that  where  the 
consent  to  the  decree  was  given  by  counsel,  it  bound  the 
parties  and  could  not  be  re-heard. 

Chancellor  Blond  in  Ringold's  case  1  Blond's  Ch. 
R.,  p.  12,  says :  "  In  order  that  an  appeal  may  lie, 
the  decree  or  order  appealed  from  must  have  been  ad- 
verse, and  not  made  by  the  express  or  tacit  consent  of 
the  appellants ;  as  when  a  party  thinks  proper  not  merely 
to  decline  opposition  to  measures  which  the  court 
would  enforce,  but  by  himself  or  his  counsel  consents  to 
a  decree  or  order,  there  lies  no  appeal  from  it,  even 
although  he  gave  no  such  authority  to  his  solicitor^ 
his  remedy  being  against  his  counsel.'^  In  French  v, 
Shotwelly  5  Johns.  Ch.  R.  564,  it  was  decided  that  a  de- 
cree entered  by  consent  is  binding  and  conclusive  on  the 
parties;  but  if  tit  was  procured  by  fraud,  it  could  be  set 
aside  in  a  suit  brought  for  that  purpose ;  and  if  was  en- 
tered in  form  diflferent  from  what  was  intended  by  the 
parties  or  either  oi  them,  by  mistake,  accident  or  sur- 
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prise,  I  see  no  reason  why  it  should  not  be  in  like  man-  specilf  Term, 
ner  set  aside  by  a  suit,  instituted  for  the  express  purpose  jjanion 
It  is  true  that  in  the  case  of  Olivet*  &  Brewer  v.  The  jahy 
State  of  Connecticut  etal,  8  Ohio,  p.  189,  the  court  decided 
that  in  Ohio  an  appeal  lies  from  a  consent  decree  ;  but  the 
court  in  its  opinion  states,  that  this  has  been  otherwise 
decided  in  England  and  in  New  York ;  and  they  base 
their  decision  on  the  comprehensive  language  of  the 
Ohio  statute  in  granting  the  right  of  appeal,  and  their 
so  doing  renders  it  unnecessary  to  comment  on  the  de- 
cision. These  authorities  seem  to  settle  it  to  be  law,  that 
a  consent  decree  cannot  after  the  term,  at  which  it  was 
entered,  be  set  aside  by  any  subsequent  proceedings  in  the 
cause,  except  for  a  mere  clerical  error,  even  though 
such  consent  decree  was  procured  by  the  fraudulent  con- 
duct of  one  of  the  parties,  and  that  this  is  true  whether 
the  consent  decree  be  interlocutory  or  final.  The  reason 
of  this  conclusion  would  seem  to  be,  that  by  the  rules  of 
chancery  practice  under  certain  circumstances  and  in  cer- 
tain manners  a  party  will  be  permitted  to  have  a  decree 
annulled  or  modified,  by  introducing  into  the  cause 
new  facts,  not  theretofore  considered  by  the  courts  when 
the  decree  was  entered;  but  such  new  facts  must  bear 
upon  the  issue  made  by  the  bill  and  pleadings,  and  be  such 
as  will  change  by  their  weight  the  judgment  of  the  chancel- 
lor on  the  subject  of  controversy.  But  if  the  decree  be  a 
consent  decree,  neither  party,  by  subsequent  proceedings  of 
any  sort,  ought  to  be  permitted  to  prove  new  facts,  which  in 
no  manner  bear  upon  the  issue  made  by  the  pleadings  be- 
tween the  parties,  but  which  tend  only  to  show  that  the 
consent  of  one  party  to  the  decree  was  obtained  by  the 
fraud  of  the  other,  or  by  his  mistake  ;  for  this  involves 
a  new  and  entirely  different  issue  between  the  parties, 
and  it  should  be  determined  only  in  a  new  suit  brought 
for  the  purpose.  When  such  new  suit  is  ready  for  de- 
cision, if  the  plaintifi*  sustains  his  allegation  in  the  bill, 
he  is  entitled  to  a  decree  nullifying  not  only  the  consent 
decree  complained  of,  but  all  subsequent  decrees  based 
upon  such  consent  decree;  and  if  the  consent  decree,  or 
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speoiii'renn.  ®^^^  Subsequent  decrees  based  on  it,  have  been  executed 
Manion  ^^  whole  OF  in  part,  the  plaintiff  is  entitled  to  such  further 
Fiuay  decree,  as  will  restore  the  parties  in  all  respects  to  the 
situation,  in  which  they,  were  when  such  consent  decree 
was  entered ;  such  consent  decree  and  subsequent  de- 
crees based  on  it  being  declared  nullities.  The  court  in 
which  the  suit  was  pending,  in  which  such  consent  decree 
was  entered,  will  then  proceed  in  the  cause,  precisely  a?  if 
no  such  decrees  had  been  entered,  and  decide  the  same  on  it 
its  merits.  The  order  annulling  the  consent  decree  and 
others  based  on  it'^having  been  filed  in  this  cause  first. 
The  court  below  therefore  erred  in  permitting  Thomas 
Fahy  to  file  his  petition  for  a  re-hearing,  based  on  the  alle- 
gation that  his  counsel  and  he  made  a  mistake  in  giving 
their  consent  to  the  decree  of  August  26, 1875  ;  and  in  pro- 
ceeding to  hear  the  cause  on  this  petition,  and  set  aside  said 
decree  of  August  26, 1875,  and  the  decree  of  December  4, 
1875  based  thereon,  or  any  part  of  said  decree.  It  is  there- 
fore unnecessary  to  consider  the  various  errors,  alleged  to 
exist  in  the  judgment  of  the  court  on  the  merits  of  said  peti- 
tion for  are-hearing,  and  in  the  details  of  the  decrees,  en- 
tered by  the  court  afler  setting  aside  said  consent  decree,  a5 
consequent  thereon.  The  decrees  of  February  26, 1 876  and 
of  April  4,  1876  must  therefore  be  reversed  and  annulled, 
but  without  prejudice  to  Thomas  Fahy  to  file  his  original 
bill,  to  have  set  aside  for  the|causes,  alleged  in  his  petition, 
the  said  decrees  of  August  26,  1875  and  December  4, 
1875,  and  to  be  restored  in  all  respects  to  the  position,  in 
which  he  was  prior  to  the  entry  of  said  decree  of  August 
26,  1875,  if  he*  shall  be  advised  so  to  do.  And  the  ap- 
pellant must  recover  of  the  appellee,  Thomas  Fahy,  his 
costs  expended  in  prosecuting  his  appeal ;  and  this  cause 
miiat  be  remanded  to  the  municipal  court  of  Wheeling, 
with  iiistnictions, that  it  be  further  proceeded  within  the 
manner  and  on  tlie  principles  laid  down  in  this  opinion, 
and  further  according  to  the  rules  and  principles  govern- 
ing courts  of  equity. 
Decrees  Reversed,  and  cause  remanded. 
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r^  rr.  ^  ir  40M0 

Probasco  et  al.  v.  The  Town  of  Moundsville.  {n^\ 


Decided  November  1, 1877. 


I*»  ^  llTaoi 


0&9* 


1877. 

1.  Municipal  charters  are  not  contracts,  but  are  granted  for  pub-  Special  Term. 

lie  purposes,  and  amended  or  repealed  at  the  discretion  of 
the  Legislature. 

2.  The  principle  is  well  settled,  that  the  power  of  exemption,  as 

well  as  the  power  of  taxation,  is  an  essential  element  of  sov- 
ereignty, and  can  only  be  surrendered  or  diminished  in  plain 
and  explicit  terms. 

3.  Where  exemptions  are  found  in  tax  laws,  they  are  usually 

nothing  more  than  directions  to  the  tax  officers,  and  not  un- 
ilertakings  or  contracts  with  anybody. 

4.  The  exemption  in  the  amended  charter  of  Moundsville  cannot 

be  considered  as  a  contract,  and  was  not  such  a  vested  right 
in  the  plaintiffs  as  would  prevent  the  Legislature  from  repeal- 
ing it. 

5.  The  1st  section  of  chapter  47  of  the  Code,  which  went  into 

effect  April  1,  1869,  declares  that  so  far  as  that  chapter  con- 
ferred "  powers  on  a  town  or  village  council,  not  conferred  by 
the  charter  of  any  such  town  or  village,  the  same  shall  be 
deemed  an  amendment  to  said  charter."  And  the  same  sec- 
tion declares:  "The  council  of  a  town  or  village  heretofore 
established  may  exercise  all  th^  powers  conferred  by  this  chap- 
ter, although  the  same  may  not  be  confen*ed  by  their  char- 
ter."    Held: 

I.  That  so  far  as  said  chapter  47  of  the  Code  gives  additional 

powers  to  the  council  of  towns  or  villages,  thos^  powers 
may  be  exercised  by  the  common  council  of  the  town  of 
Moundsville,  although  not  conferred  by  its  charter. 

II.  That  sections  30,  31,  and  41  of  said  chapter  47,  and  sections 

101  and  103  chapter  54  Acts  1875,  confer  additional  powers, 
which  may  be  exercised  by  the  common  council  of  said 
town  of  Moundsville. 
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.1877.  jn.  Tfiat   a«   the    said    47th  chapter  and    the  said   act  of 

1875,    authorized   such    council  to    levy  taxes   upon  all 


Probasco  el  al. 


real  and  pt^nonal  estate  within  the  town  or  village  subject 

The  Town  of  to  State  and  countv  taxes,  the  said  common  council  did 

Mounasyilie 

not  violate  the  charter  of  said  town,  but  had  full  author- 
ity to  make  the  levy  they  did. 

IV.  That  the  mprrsedeas  to  said  levy  was  properly  quashed 

Supersedeas  to  a  judgment  of  the  circuit  court  of  Mar- 
shall county,  rendered  on  the  4th  day  of  November  1876, 
allowed  upon  the  petition  of  John  W.  Probasco  and 
others,  who  had  obtained  a  writ  of  supersedeas  to  a  levy 
lor  taxes  upon  their  property  in  the  town  of  Mounds- 
ville,  and  which  writ  was,  by  said  judgment,  quashed, 
with  costs  against  the  j>etitioners. 

Hon.  T,  Melvin,  Judge  of  the  first  judicial  circuit, 
rendered  the  judgment  below. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
Court. 

R.  C  Holliday,  for  plaintiff  in  error,  referred  to  the 
following  authorities : 

Cons.  W.  Va.  1863,  art.  8  §1 ;  Cons.  W.  Ya.  1872,  art.  10 
§1;  CoolcyCons.  Lim.  515;  Gilkesonx,  The  Frederick  jus- 
tices,  ISGratt.  577 ;  Douglass  &  MeKinney  v.  Toxcnof  llar- 
risviUe,  9  W.  Va.  162 ;  Cons.  W.  1872,  art.  10  §9 ;  SutTtll 
v.  The  City  of  Philadelphia,  38  Pa.  St.  355 ;  Jolleti  v. 
City  of  Hartford,  31  Conn.  351 ;  Henderson  v.  Lambert, 
8  Bush.  (Ky.)  607 ;  Beuoist  v.  City  of  St.  Louis,  19  Mo. 
179;  Leigh  v.  Thomas,  49  Mo.  112;  Samuels,  Judge,  in 
City  of  Richmond  v.  Daniels,  14  Graft.  387 ;  Anderson, 
Judge,  in  Ould  &  Carrington  v.  Ciiy  of  Richmond,  23 
Gratt.  467;  Cooloy  Cons.  Lim.  192;  Code  1860,  ch.  54; 
Code  W.'Va.  ch.  47;  Charter  of  Moundsville,  1866;  20 
Gratt.  34,  94;  6  W.  Va.  574;  13  Graft.  86;  14  Gratt. 
387,  426  ;  25  Gratt.  9 ;  8  W.  Va.  613,  703 ;  City  of  Rich- 
mond V.  Richmond  and  Danville  R.  R,  Co.,  21  Gratt.  604, 
particularly  Staples,  Judge,  on  pp.  607,  613;  4  Pet.  11, 
546;  10  How.  376,  416;  3  W.  Va.  325. 
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J,  Dallas  Eminffy  for  appellee  :  Speciij'r'emi. 

It  has  been  held  that  such  acts  as  those,  under  which  Prohas^etai. 
the  .plaintiffs  claim  exemption,  are  not  contracts,  and  MotindsTSie! 
that  they  may  be  repealed.  Ead  Saginaw  Manu- 
facturing Co,  V.  Eant  Saginaw,  19  Mich,  259;  Lord  v. 
LitehfiMj  36  Conn.  116;  Lord  v.  Town  of  lAtchfield,  4 
American,  41.  Abbot's  Digest  of  Cor.  page  484,  §§16, 
17, 18,  19. 

We  insist  that  the  acts,  or  parts  of  acts,  by  which  the 
plaintiffs  claim  exemption,  are  repealed,  and  that  if 
they  are  not  expressly  repealed,  they  are  repugnant  to 
the  Constitution  and  tax  laws  of  this  State,  and  are  ille- 
gal and  void  ;  either  the  town  must  tax  all  property  or  it 
can  tax  none.  Beak  v.  Hale,  4  How.  37;  Ward  v. 
United  States,  16  Pet.  342;  Davis  v.  Fairbairn,  3 
How.  636. 

No  tax,  either  for  state,  county  or  corporation  purpo- 
ses, can  be  levied  without  express  authority  :  Zanesvilk 
V.  Richard.^,  5  Ohio,  St.  589 ;  Knoulton  v.  Supervisors,  9 
Wis.  410;  People  v.  McCluny,  34  Cal.  432;  Beats  v. 
Amador  County,  32  Cal.  624. 

Nor  is  the  claim  of  a  bargain  with  the  tow^n  set  up  in 
the  petition  tenable,  the  powers  conferred  upon  muni- 
cipal corporations  are  for  public  purposes,  and  as  their 
legislative  powers  can  not  be  delegated,  so  they  cannot 
bargain  and  barter  away  the  right  of  the  inhabitants  to 
uniform  taxation,  and  thus  throw  the  burden  of  govern- 
ment oil  a  portion  of  the  property  and  people.  Dillon 
on  Municipal  Corporations,  §61,  1st  ed.  page  110. 

Reference  is  also  made  to  Code  1868,  ch.  47  §§1, 30, 31, 
41;  Con§.  1863,  art.  8  §1;  Cons.  1872,  art.  10  §9;  Acts 
1875,  ch.  54,  §101. 

Moore,  Judge,  delivered  the  opinion  of  the  Court: 

By  virtue  of  the  77th  chapter.  Acts  1875,  Probasco 
and  others  filed  their  petition,  praying  the  circuit  court 
of  Marshall  county  to  supercede  a  levy  for  certain  taxes 
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spedii'rerm.  ^ade  by  the  common  council  of  the  town  of  Mounds- 
Proba««oe<<rf.  villc  August  21,  1876  On  certain  property  of  said  peti- 
TheT^Vnof  tioncrs,  locatcd  within  the  corporate  limits  of  said  town. 
On  the  29th  day  of  August  1876  the  judge  of  said  cir- 
cuit court  awarded  a  supersedeas  as  prayed  for,  so  far  as 
the  levy  complained  of  affects  land  mentioned  and  des- 
cribed in  section  6  of  the  act,  passed  by  the  Legislature 
of  West  Virginia  on  February  26,  1866,  consolidating 
the  towns  of  Moundsville  and  Elizabeth  town.  On  the 
4th  day  of  November  1876  upon  the  motion  of  the  de- 
fendant to  quash  the  supersedeas^  as  having  been  im- 
providently  granted,  the  court,  "having  fully  considered 
the  matter  of  law  arising  upon  the  issue  joined,"  ordered 
that  the  supersedeas  be  quashed,  and  gave  costs  against 
the  petitioners;  to  which  judgment  the  petitioners  ex- 
cepted, and  obtained  a  supersedeas  thereto  from  one  of 
the  judges  of  this  Court. 

The  petitioners  substantially  allege  in  their  petition, 
that  they  are  tax-payers  residing  within  the  limits  of  the 
town  of  Moundsville,  and  owners  of  real  estate,  &c., 
therein,  and  that  they  are  grieved  by  an  unlawful  and 
erroneous  levy  of  taxes  on  their  property  by  the  said 
town ;  "that  the  lands  are  now,  and  heretofore  always  have 
been,  used  for  agricultural  purposes,  and  that  the  same  is 
not  now,  and  never  was,  laid  off  into  lots,  streets  and 
alleys,  or  converted  in  any  manner  into  urban  property ;" 
that  the  said  towns  existed  for  many  years  as  separate 
corporations,  but  are  now  consolidated.  They  claim 
that  their  property  is  exempt  from  toum  taxeSj  by  virtue 
of  an  act  of  the  General  Assembly  of  Virginia,  passed 
February  18, 1853,  extending  the  corporate  limits  of  the 
town  of  Moundsville,  because  the  fifth  section  thereof 
exempted  from  town  taxes  such  lands  "  not  yet  laid  off 
into  lots,  streets  and  alleys,"  "  so  long  as  they  remain  in 
their  present  state;  and  when  thev  shall  have  been  so 
laid  off  by  the  proprietors  thereof,  respectively,  no  lot< 
remaining  unsold  in  the  hands  of  such  proprietors  shall 
be  subject  to  taxation  by  the  corporation,  unless  improve 
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ments  of  the  assessed  value  of  $200.00  are  erected  there-  spedlf  Term. 
on ;  '^  and  also  by  virtue  of  the  amended  charter  of  Eliza-  ProbaBco«<az. 
bethtown,  passed  by  the  said  General  Assembly  May  29,  TheTownof 
1852  extending  the  limits  thereof,  because  the  sixth  sec- 
tion provided  that,  "  said  addition  shall  not  be  taxed  as 
town  property,  until  laid  off  into  lots,  streets  and  alleys, 
and  sold  as  such  by  the  proprietors  thereof,  or  improved 
by  being  enclosed  and  built  upon ; "  and  also  by  the  act 
of  the  Legislature  of  West  Virginia  of  February  23, 
1866  (chapter  sixty,  consolidating  the  two  towns),  sec- 
tion six,  where  it  was  provided  that,  "  the  lands  lying 
within  the  corporate  limits,  not  yet  laid  off*  into  lots, 
streets  and  alleys,  shall  not  be  subject  to  town  taxes,  so 
long  as  they  remain  in  their  present  state ;  but  when 
they  shall  have  been  so  laid  off^  by  the  proprietors  there- 
of, respectively,  no  lots  remaining  unsold  in  the  hands  of 
such  proprietors  shall  be  subject  to  taxation  by  the  cor- 
poration until  assessed,  unless  improvements  of  the  as- 
sessed value  of  $100.00  shall  have  been  erected  thereon ; " 
that  said  last-mentioned  act  is  now  the  organic  law  of 
said  corporation,  &c.;  that  all  of  said  extensions  were 
made  with  the  express  understanding  and  agreement 
between  said  Moundsvifle  and  the  land-owners  within 
the  new  and  extended  corporate  limits  of  said  Mounds- 
ville,  that  the  new  territory  thus  embraced  within  said 
limits  "w(w  not  to  be  subject  to  taxation  for  municipal  pur- 
poses,  until  it  was  laid  off  into  lots,  streets  and  alleys,  and 
the  lots  whre  either  sold  or  built  upo7i/^  &c. ;  and  if  not  for 
that  agreement,  they  would  not  have  consented  to  have 
been  included  within  the  corporate  limits  and  that  the 
town  had  always  before  acted  upon  these  chartered  ex- 
emptions. 

The  question  therefore  for  our  consideration  is:  Was 
the  levy,  made  August  21,  1876  by  the  common  council 
of  the  town  of  Moundsville  on  said  lands  legal?  In 
other  words  the  question  involved  is  the  right  to  tax 
the  said  property  under  the  law  existing  August  21,  1876. 

^'  Municipal  charters  are  not  contracts,  but  are  grant- 
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speeil^^Term.  ^^  ^^^  public  purposes,  and  amended  or  repealed  at  the 

~Pwbai>c^ei ai  ^^^^^^^^^  of  the  Legislature."     Cooley  on  Taxation,  56, 

Thcxl.wii  of   and  note  2;  City  of  Richmond  v.  i?.  &  D,  R.  -R.,  21  Gratt. 

Moundbville.     l\(\A 

"Every  municipal  corporation,  and  every  |K>litiral 
division  of  the  State,  which  demands  taxes  from  the  peo- 
ple, must  be  able  to  show  due  authority  from  the  State 
to  make  the  demand.  The  authority  in  some  eases  is 
conferred  by  the  State  Constitution ;  but  if  not  found 
there,  it  must  be  given  by  Legislative  enactment.  No 
person  is  compellable  to  pay  taxes,  for  imjwsing  which 
the  authorities  are  unable  to  show  a  legislative  grant  of 
power."  Cooley's  Law  of  Taxation,  474.  Towns  are 
corporations  of  limited  powers,  and  cannot  tax  except  for 
the  very  purpose  allowed  by  law,  and  in  the  manner, 
and  under  the  conditions  prescribed  by  law.  Id,  pages 
253,  254. 

In  the  case  of  City  of  Richmond  v.  R,  &  7).  R.  i?. 
Co.y  21  Gratt.  604,  it  was  held  that  the  power  of  ex- 
emption, as  well  as  the  power  of  taxation,  is  an  essen. 
tial  element  of  sovereignty ;  and  can  only  be  surren- 
dered [or  dimnished  in  plain  and  explicit  terms. 
In  that  case  it  was  decided,  that  the  exemption  from 
taxation  of  the  real  estate  of  the  R.  &  D.  R.  R.  Co.  in 
the  city  of  Richmond  was  not  unconstitutional,  as  being 
in  conflict  with  the  charter  of  the  city,  previously 
granted,  giving  the  city  the  power  to  tax  real  estate  &c. 

In  the  case  of  the  City  of  Henderson  v.  LcimAert,  8  Bush. 
608,  it  appears,  that  the  Legislature  of  Kentucky  pass- 
ed an  act  ^February  11,1867  extending  the  corporate 
limits  of  the  city  of  Henderson,  and  expressly  exempted 
one  hundred  and  two  acres  of  farming  land  owned  by  Lam- 
bert from  assessment  and  taxation  by  the  city  council- 
and  by  an  act  passed  March  9,  1867  the  Legislature 
authorized  certain  cities,  towns  and  counties  to  aid  in 
building  a  certain  railroad,  and  declared,  that  for  that  pur- 
pose the  mayor  or  council  of  such  city  should  be  au- 
thorized  to  levy  a  tax   upon  the   tax  payers  thereof, 
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sufficient  to  pay  the  interest  on  the  bonds  <&c.  The  court  spodifTerm. 
held  that,  the  two  acts  having  passed  at  the  same  session 'p^basi^^air 
of  the    Legislature,  so   far  as  they  related  directly  to    The  Town  of 
the  subject   of  taxation  in  the  city  of  Henderson,  they 
must  be  construed  as  one  entire  act,  and  that  to  make  a 
latter  provision  repeal  a  former,  there  must  be  an  ex- 
press declaration  of  that  intention,  or  an  absolute  incon- 
sistency between  them.     The  court  therefore  held  that 
the  said  lands  were  exempt  from  taxation  for  the  pay- 
ment   of  subscriptions  to  said  railroad.     But  the  court 
further  held,  that  under  the  act  of  March  15,  1869  said 
lands  were  liable  to  taxation,  by  the  common  council,  for 
school  purposes,  the  tax  itself  being  a  special  common 
school  tax,  and  not  a  municipal  assessment.     That  act 
empowered  the  common  council  to  "  cause  an  annual  tax 
to  be  levied  and  collected  upon  the  same  property  in  the 
said  city,  as  is  taxed  by  the  State  for  common  school  pur- 
poses."    In  the  cause  of  East  Saginaw  Manufaciuring 
Company  v.   East  Saginaw,    19  Mich.  259,    where   the 
powers  of  exemption  from  taxation  and  the  right  to  amend 
and  repeal  by  the  Legislature  is  fully  sustained  upon  au- 
thority. Judge  Cooloy  in  delivering  the  opinion  of  the 
court,  pp.  278-4,  said  :  "It  has  been  too  often  remarked  by 
the  courts  to  render  it  important  for  us  to  enlarge  upon  it 
here  that  the  power  of  taxation  is  one  of  the  essential  powers 
of  sovereignty,  which  the  State  must  exercise  again  and 
again,  as  often  as  its  needs  or  it^  interests  may  re(iuire, 
and  one  that  cannot  in  the  least  be  crippled  or  abridged, 
without  to  that  extent  crippling  the  state,  impairing  its 
vitality,  and  in  some  degree  endangering  its  existence. 
It  is  upon  this  ground  that  it  has  been  so  often  and    o 
earnestly  denied  by  learned   and  able  jurists,  that  it  is 
within  the  grant  of  authority  to  any  legislative  body, 
chosen  as  the  representatives  of  the  people,  to  enter  into 
any  contract,  by  which  they  bargain  away  any  portion  of 
the  power  to  levy  taxes  for  the  needs  of  government. 
For  the  representatives  of  the  people  do  not  receive  the 
powers  of  government  for  any  purposes  of  sale  or  grant; 
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speciil^Tenn.  ^^^  ^^^7  ^^^^  them  in  trust  for  a  brief  period,  to  be 
Probasco  et  du  employed  for  the  general  welfare,  within  such  limits  as 
The  Town  of  the  people  may  have  prescribed,  and  under  obligations 
to  transmit  them  unimpaired  to  their  successors."  In 
that  case  it  appears  the  Legislature,  to  encourage  com- 
panies and  corporations  in  the  manufacturing  of  salt,  by 
an  act  of  February  15,  1859  exempted  ^*from  taxation 
for  any  purpose'^  [all  property,  real  and  personal,  used 
for  the  purpose  "of  boring  for  and  manufacturing  salt" 
in  the  State  of  Michigan.  The  act  was  amended  March 
16,  1861,  the  first  section  limiting  its  benefits  to  those 
actually  engaged  in  such  manufacture  prior  to  August  1, 
1861,  and  the  second  section  limiting  the  exemption 
from  taxation  to  five  years  from  the  organization 
of  the  company  or  corporation.  The  plaintiff  claimed 
that  its  right  to  exception  was  a  vested  right,  which 
it  is  not  competent  for  the  Legislature  to  take  away 
without  complainant's  assent.  The  court  held  the  first 
act  not  a  contract,  and  that  it  might  be  repealed  at  any  time. 
In  the  same  opinion,  at  page  290,  Judge  Cooley  said: 
"There  is  nothing  to  prevent  a  state  from  discontinuincr 
at  any  time  such  exemptions,  as  are  not  agreed  upon,  but 
merely  gratuitous  benefits  not  offered  on  any  considera- 
tion. Where  exemptions  are  found  in  tax  laws;  they  are 
usually  nothing  more  than  directions  to  the  tax  officers, 
and  not  undertakings  with  anybody.  The  distinction 
was  referred  to  in  the  Ohio  Bank  Tax  Cases,  and  has 
been  often  recognized.  In  the  case  of  Christ  Church  v. 
The  County  of  Philadelphia,  24  How.  300,  the  right  of  the 
Legislature  to  make  permanent  exemptions  from  taxa- 
tion is  expressly  stated  not  to  have  been  disputed ;  but 
the  whole  argument  of  court  and  counsel  rested  on  the 
want  of  consideration,  and  the  intent  to  make  a  sponta- 
neous concession,  without  any  corresponding  service. 
The  statute  in  its  preamble  referred  entirely  to  past 
charities  and  losses,  as  the  occasion  of  its  passage. 

From  the  foregoing  authorities,  and  others,  some  of 
which  were  cited  in  argument,  I  am  led  to  believe  that 
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the  exemption^  stated  in  the  case  now  before  us,  cannot  speciafTerm. 
be  considered  as  a  contract ;  and  that  the  exemption  was  probascoa^iT 
not  such  a  vested  right  in  the  plaintiffs  as  would  prevent   The  Town  of 
the  Legislature  from  repealing  it.      The   question  then    ^'^"°**»^*^«' 
recurs:  Has  the  Legislature  repealed  that  exemption? 

It  is  argued  that  as  the  Code  of  1868,  which 
went  into  effect  April  1,  1869,  by  chap.  47,  §1, 
provides  that :  "  The  towns  and  villages,  heretofore 
established  in  this  State,  remain  subject  to  the 
law  now  in  force  applicable  thereto  respectively; 
and]the  provisions,  hereinafter  contained  in  this  chapter, 
shall  be  deemed  applicable  only  to  towns  and  villages 
hereafter  established,  except  that  the  council  of  a  town 
or  village  heretofore  established  may  exercise  all  the 
powers,  conferred  by  this  chapter,  although  the  same 
may  not  be  conferred  by  their  charter;  and  so  far  as 
this  chapter  cojifers  powers  on  a  town  or  village  council, 
not  conferred  by  the  charter  of  any  such  town  or  village, 
the  same  shall  be  deemed  an  amendment  to  said  char- 
ter;'^ that  therefore  the  eSOth  and  31st  sections  of  said 
chapter  must  be  construed  to  be  an  amendment  to  the 
charter  of  the  town  of  Moundsville  and  that  being  so, 
the  aforesaid  exemption  is  thereby  repealed.  Section 
30  of  said  chapter  declares:  *'The  council  shall 
cause  to  be  annually  made  up  and  entered  upon  its  jour- 
nal an  accurate  estimate  of  all  sums,  which  are,  or  may 
become  lawfully  chargeable  on  such  town  or  village, 
and  which  ought  to  be  paid  within  one  year ;  and  it  shall 
order  a  levy  of  so  much,  as  may,  in  its  opinion,  be  neces- 
sary to  pay  the  same."  Section  31  declares :  "  The 
levy  so  ordered  shall  be  upon  all  dogs  in  the  said 
town  or  village,  and  upon  all  the  real  and  personal 
estate  therein,  subject  to  state  and  county  taxes;  provid- 
ed that  the  taxes  so  levied  upon  property  shall  not  ex- 
ceed one  dollar  on  every  one  hundred  dollars  of  the 
value  thereof." 

Chapter  54  §101  provides,  that  taxes  for  town  pur- 
poses "  shall  be  levied  only  upon  the  values  of  property 
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Specif  Term,  ascertained  for  State  purposes ;"  and  section  103  of  the 
"Soii^oiT^ '"^ame  act  declares:  "All  acts  and  parts  of  acts  inconsivstent 
The  Town  of   witli  this  act  are  hereby  repealed." 

It  seems  to  me  plain,  that  those  statutory  provisions 
confer  additional  powers,  which  may  be  exercised  by  the 
common  council  of  the  town  of  Moundsville ;  and  as 
they  authorized  the  councils  of  such  towns  and  viilao:es 
to  levy  taxes  upon  all  real  and  personal  estate  within  the 
town  or  village,  subject  to  state  and  county  taxes,  I 
think  the  common  council  of  Mouudsville  did  not  vio- 
late its  charter,  but  had  full  authority  to  make  the  levy 
they  did ;  and  that  the  supersedeas  to  said  levy  was  prop- 
erly quashed. 

The  judgment  of  the  circuit  court  should  be  affirmed 
with  costs  and  damages. 

Judgment  Affirmed. 
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1.  A  subpoena  served  is  not  a  siifficient  Zw  pendens^  unless  a  bill  be  special  Term 

filed  ;  but  when  the  bill  is  filed  the  lis  pendens  i  elates  back  to 
the  service  of  the  subpoena. 

2.  H.  sues  out  hi^  summons  in  chancery  against  B.  on  the  3d 

January  1872,  which  is  served  on  the  6th  of  the  same  month  ;  gg      ^v 

the  bill  is  filed  at  February  rules  following ;  on  the  20th  Janu- 
ary, after  summons  served  and  before  bill  filed,  P.  purchases 
the  whole  or  a  part  of  the  land,  which  is  proceeded  against  in 
the  suit :    Held  : 

P.  is  a  pendente  lite  purchaser. 

3.  Generally  a  purchaser  pendente  lite  need  not  be  made  a  party  to 

a  bill  or  brought  before  the  court. 

4.  Every  person  purchasing  pendente  lite  is  treated  as  a  purchaser 

with  notice,  and  is  subject  to  all  the  equities  of  the  persons, 
under  whom  he  claims  in  privity  ;  and  it  makes  no  diflference 
whether  the  purchaser  p^c^te  lite  be  the  claimant  of  a  legal 
or  equitable  interest,  or  whether  he  be  the  assignee  of  the 
plaintifi*s  or  defendants. 

5.  Section  14  of  chapter  139  of  the  Code  does  not  affect  the  common 

law  doctrine  of  lis  pendens,  where  a  judgment  lien  had,  under 
the  provisions  of  the  Code,  been  previously  acquired  on  the 
land,  and  duly  docketed. 

Appeal  from,  and  supersedeas  to,  a  decree  of  the  circuit 
court  of  Putnam  county,  rendered  on  the  24th  day  of 
April  1873,  in  a  cause  in  chancery,  pending  then  in  said 
court,  wherein  John  A.  Harmon  was  plaintiff  and  Ben- 
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speciiii^Term.  j^niin  P.  ByraiTi's  administrator  and  others  were  defend- 
Harmon      ^iits,  granted  upon  the  petition  of  Robert  Patton. 

V. 

"'"""J/***""'      Hon.   Joseph   Smith,   Judge  of   the  seventh  judicial 
circuit,  rendered  the  decree  complained  of. 

Johnson,  Jui>oe,  prepared  the  following  statement  of 
the  case : 

In  February  1872  John  A.  Harmon  filed  a  bill  in 
equity  in  the  circuit  court  of  Putnam  county,  to  enforce 
a  judgment  lien,  alleging  that  the  defendant,  Byram,  on 
the  14th  day  of  March  1870,  in  the  circuit  court  of  Put- 
nam county,  confessed  a  judgment  in  his  favor  for 
?1,.S74.06|,  and  costs,  and  filed  a  copy  of  such  judgment 
with  his  bill ;  that  execution  issued  on  said  judgment, 
and  was  returned  "no  property  found  ;^'  that  his  judg- 
ment was  docketed,  &e. ;  that  the  defendant  owned  a 
tract  of  land  on  Eighteen  Mile  creek,  in  Putnam  county, 
and  exhibited  the  deed  as  part  of  the  bill ;  and  that  de- 
fendant was  seized  and  possessed  of  several  tracts  of  land 
in  the  county  of  Mason,  and  filed  copies  of  deeds  there- 
for ;  and  that  he  believed  he  owned  another  tract  of 
two  hundred  acres  of  land  on  said  Thirteen  Mile  creek, 
but  had  been  unable  to  find  the  title  thereto,  although 
he  had  had  the  records  of  Mason  county  searched  there- 
for; and  prayed  that  said  real  estate,  or  sufficient  thereof 
to  pay  his  said  judgment,  interest  and  costs,  might  be 
sold ;  and  for  general  relief.  The  said  Byram  was  sum- 
moned to  answer  the  bill,  but  did  not  appear;  and  the 
bill  was  taken  for  confessed. 

On  the  24th  day  of  April  1873,  more  than  a  year 
after  the  institution  of  the  suit,  one  Robert  Patton  ten- 
dered his  petition,  alleging  that  in  the  month  of  Jan- 
uary 1872  he  entered  into  a  contract  in  writing  with 
Benjamin  P.  Byram,  since  deceased,  by  which  the  pe- 
titioner became  the  purchaser  of  all  the  lands,  and 
interest  in  lands  owned  by  the  said  Byram,  lying  in  the 
counties  of  Mason,  Putnam  and  Kanawha,"  a  copy  of 
which  agreement,  duly  recorded  in  the  county  of  Putnam 
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icUl  be  filed  heretoith  as  soon  as  the  same  can  be  transcribed)  specilfxerm. 
and  petitioner  prays,  may  be  considered  as  pari  hereof."  Harmon 
That  by  said  agreement  it  will  appear  that  the  consider-  ByraiJi  adm'r 
ation  in  part  of  the  sale  and  transfer  of  said  lands,  paid  ""'* 
and  assumed  to  be  paid  by  petitioner,  was  not  less  than 
$2,900.00  of  which  ?1,000.00  was  acknowledged  by  said 
By  ram  to  have  been  paid  in  hand,  $600.00  assumed  to  Jas. 
Capehartof  Point  Pleasant,  and  $1,300.00  or  more  assum- 
ed to  be  paid  in  discharge  of  a  judgment  of  John  A.  Har- 
mon of  Putnam  county,  the  said  agreement  further 
))rovidos  that  certain  portions  of  the  i)rocecds  of  snid 
lands  or  some  of  them  when  sold  were  to  bo  paid  to 
said  Byram.  That  said  John  A.  Harmon  had  instituted 
a  suit  on  the  chancery  side  in  the  circuit  court  of  Put- 
nam county  to  subject  to  sale  the  most  valuable  portions 
of  the  lands,  sold  to  your  petitioner,  to  satisfy  the  said 
judgmentof  $l,300.00ormore,assumed  to  be  paid  by  your 
petitioner,  and  in  which  suit  said  Harmon  is  now  urging 
the  court  to  render  a  decree  for  that  purpose.  That  as 
soon  after  the  purchase  of  said  lands  by  petitioner,  as  he 
could  make  arrangements  therefor,  he  caused  a  portion 
of  the  land  sold  to  him,  lying  at  the  mouth  of  Thirteen 
Mile  creek,  to  be  laid  off  into  town  lots  and  other  small 
sub-divisions,  and  advertised  the  same  to  be  sold  at  public  ' 
sale;  and  in  the  months  of  May  and  June  1 872  made  such 
sale,  a  portion  for  cash  and  the  residue  payable  within  one 
year,  of  lands  and  lots  enough  to  discharge  the  entire  sum 
assumed  by  the  petitioner  aforesaid  to  Byram,  and  to  dis- 
charge the  Capehart  lien  of  $600.00.  In  this  estimate  is  in- 
eluded  a  contract  with  the  firm  of  Barron  &  Son  for  timber 
growing  on  a  part  of  said  land,  on  which  contract  tliere 
is  now  due  the  sum  of  $750.00;  that  at  the  time  of  said 
public  sale  petitioner  proclaimed,  in  the  hearing  of  all 
the  purchasers,  that  the  entire  proceeds  would  be  de- 
voted t^>  the  extinguishment  of  said  liens;  agreements  or 
title  bonds  were  executed  by  petitioner  to  make  good  title 
to  the  purchasers,  when  purchase  money  was  paid ;  that 
most  of  the  purchase  money  was  paid  up  as  it  became  due 
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speciii  Term.  ^^"^  sonio  influence  unkiiowii  to  petitioner,  was  brought  to 
^  uarmoa      *^^^i'  upon  the  purchasers  in  consequence  of  which,  with 
Bymm's  admr  ra^c  exceptions,  they  determined  to  make  no  more  paymenls 
unti  i,  l)y  some  action  of  the  court,  in  which  proceedings  had 
been  instituted  to  enforce  the  liens  aforesaid,  they  could 
have  some  assurance  that  a  clear  title  to  the  lands  would 
be  made  to  them  on  making  payment  of  the  final  install- 
ment.    Petitioner  had  employed   Mr.  George  Rowley, 
living  near  the  lands  in  Afason  county,  to  make  these 
sales  and  to  collect  the  purchase  money  and  apply  the 
same  to  the  liens  aforesaid.     The  said  Rowley  has  col- 
lected and  applied  of  said  proceeds  more  than  $400.0() 
to  the  debt  of  said  Harmon,  and  some  $260.00  to  the 
lien  of  said  Capehart,  and   has  now  in  his  hands  .some 
forty  bonds  or  notes,  calling  for  a  sum  sufficient  at  least, 
Avith  the  money  now  in  his  hands,  to  pay  oft  the  balance 
of  the  debt  due  to  Harmon  ;  that  there  is  a  suit  pending 
in  the  circuit  court  of  Mascm  county,  to  enforce  the  lien 
held  by  said  Capehart  against  the  lands  lying  in  that 
county,  in  which  such  proceedings  hav^e  been  had  that  a 
special   commi.ssioner  has  been   appointed    to  sell  said 
land.     This  decree  was   rendered  prior  to  the  collection 
of  the  purchase  money  by  petitioner  on  said  lands.     In 
that  suit,  at  a  term  of  the  court  held  the  present  month, 
petitioner  was  admitted  as  a  party,  and  through  his  coun- 
sel proposed  to  consent,  after  the  collection  of  the  money 
due  from  the   purchasers  of  said  lots,  that  so  much  of  ' 
said  lands  as  might  be  necessary  to  discharge  not  only 
the  debt  of  .said  Capehart,  but   that  of  the  plaintiff  in 
this  suit,  might  be  sold  by  a  special  commissioner,  to  be 
named  for  that  purpose.     But  as  the  personal  representa- 
tives and   devisees  of  said  Byram  were  not  before  the 
court,  no  decree  could  be  entered.     The  petition  further 
shows  that  the  devisees  of  said  Byram  had  tendered  their 
joint  and  several  answers  to  the  bill  of  John  A.  Harmon, 
admitting  the  truth  of  the  main    allegations   thereof. 
They  aver,  that  they  are  the  devisees  and  owners  of  all 
the   property,  of  which    Byram    died   seized ;  to  prove 
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which  they  exhibit  the  will  of  said  Byram,  admitted  to  spcciafxerm. 
record  in  the  county  of  Putnam  in  March  1873.  In  u^^ 
this  answer,  they  consent  that  the  lands  in  the  bill  men-  BTranJsadm'r 
tioned  may  be  sold  for  the  satisfaction  of  Harmon's  ^  ^' 
judgment,  but  ask  that  the  Thirteen  Mile  creek  tract 
be  sold  first.  Petitioner  calls  attention  to  the  fact  that 
the  will  Avas  executed  in  1861,  and  the  contract  ten  years 
afterwards.  ^  The  petitioner  charges  that  the  will  did  not 
operate  on  any  of  the  lands  embraced  in  the  agreement ; 
and  that  said  devisees  well  knew,  that  said  Byram  had 
revoked  said  will  as  to  said  lands,  and  that  they  were  the 
property  of  the  petitioner,  and  that  their  consent  could 
not  affect  the  rights  of  petitioner,  nor  authorize  the  sale 
of  the  said  lands;  they  also  knew  that  petitioner  through 
said  Rowley  had  sold  to  bona  fide  purchasers  and  at  a  fair 
price  a  large  part  of  the  Thirteen  Mile  creek  tra<;t  of  land, 
which  they  urge  the  court  to  decree  to  be  sold  first,  and 
thereby  perpetrate  a  gross  wrong  against  innocent  pur- 
chasers, who  had  paid  a  large  portion  of  the  purchase 
money,  and  at  the  same  time  had  the  court  to  enter  a 
decree,  which,  under  any  aspect  of  the  case,  would  be 
erroneous,  in  re-selling  sold  land,  before  that  which  is 
unsold.  The  prayer  of  the  petition  is  that  petitioner 
may  be  a  defendant  to  the  suit,  and  that  petition  may  be 
taken,  not  only  as  an  answer,  but  also  as  a  cross-bill, 
thai  the  defendants,  and  each  of  them  be  required  to 
answer  the  same  ;  that  George  Rowley  be  made  in  like 
manner  a  defendant  in  the  suit,  and  required  to  answer 
and  say,  what  sum  of  money  is  in  his  hands  arising  from 
sale  of  lands,  and  Avhat  sum  is  due  and  uncollected,  and 
how  much  of  the  Thirteen  Mile  creek  tract  remains  un- 
sold ;  and  that  such  other  order  be  made  in  the  case, 
as  may  be  necessary  to  preserve  and  promote  the  inter- 
ests of  all  parties  ;  and  for  general  relief. 

The  petition  is  sworn  to  by  the  counsel  for  the  peti- 
tioner. 

On  the  same  day  the  petition  was  tendered,  the  ad- 
ministrator, with  the  will  annexed,  of  Benjamin  P.  By- 
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sjioriarTerra.  ^^^^>  <^lecease(],  and  the  devisees  under  the  will  of  said 
HaTiii^ii      Byrani,  filed  their  joint  and  several  answer  to  the  bill  of 

Byram''H  adm'r  Complaint,  in  whlcli  they  admit  the  most  of  the  material 
allegations  thereof.  The  answer  sets  up  the  will  of  said 
B.  P.  Byram,  deceased,  and  claims  that  the  devisees  under 
said  will  are  the  owners  of  all  the  property  of  which  said 
Byram  died  siezed,  subject  to  the  payment  of  his  debts; 
that  defendants  are  anxious  that  said  debts  shall  he 
paid,  and  are  willing  that  so  much  of  the  lands  of  the 
testator,  as  may  be  necessary,  should  under  the  direction 
of  the  court  be  sold,  to  pay  the  lien  of  plaiutiflfs  judg- 
ment ;  but  respondents  prefer,  if  it  meets  the  approbation 
of  the  court,  that  the  lands  lying  and  being  in  Mason 
county  on  Thirteen  Mile  creek,  set  out  and  described  in 
complainant's  bill,  should  first  be  sold  to  pay  complain- 
ant's demand,  and  if  that  should  not  be  sufficient,  then  the 
lands  in  Putnam  county  should  be  sold  to  satisfy  any  bal- 
ance remaining  unpaid.  The  answer  also  averred  "that 
there  should  be  two  credits  placed  on  said  judgment 
for  money  paid  them   since  the   rendition  of  the  same, 

to-wit:  one  for  $297.80  as  of day  of  June  1872; 

and  the  other  for  $200.00  as  of  the  28th  day  of 
August  1872,  as  they  have  been  informed  and  be- 
lieve in  the  case.  The  will  accompanies  the  answer 
as  an  exhibit,  and  is  as  described  in  said  answer.  On 
the  same  day,  to-wit:  on  the  24th  day  of  April  1873,  a 
decree  was  rendered  in  the  cause.  It  provides  as  fol- 
lows:  "It  a})i)earing  to  the  court  that  the  defendant 
Benjamin  P.  Byram  has  departed  this  h'fo  since  the  last 
term  of  this  court,  upon  motion  of  David  Jones,  admin- 
istrator with  the  will  annexed  of  the  said  Benjamin  P. 
Byram,'  deceased,  it  is  ordered  that  this  suit  be  revived, 
and  henceforth  be  conducted  against  the  said  David 
Jones,  administrator  as  aforesaid,  and  David  Jones, 
Martha  Ann  Jones  and  Benjamin  B.  Jones,  the  only  de- 
visees of  the  said  Benjamin  P.  Byram,  deceased,  under 
his  said  will.  And  then  comes  Robert  Patton,  and  asked 
leave  to  file  his  petition  to  be  made  a  party  defendant, 
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1877. 
'eiTTi. 


and  for  other  purposes  in  this  cause,  to  the  filing  of  sp,^jj,fr 
wliich  phiintiff  by  counsel  objected;  and  the  objection  Hatmo.i 
being  argued  by  counsel,  it  is  ordered  by  the  court  that  Byranrsadm 
leave  to  permit  the  said  petition  to  be  filed  be  refused. 
And  thereupon  the  said  new  defendants  tendered  their 
joint  and  several  answers  to  the  complainai:t^s  bill,  and 
asked  leave  to  file  the  same,  which  is  ordered  to  be  done, 
and  to  which  the  complainant  replies  generally."  The 
decree  proceeds,  tliat  the  cause  was  heard  upon  the  bill, 
and  exhibits  filed  therewith,  and  the  joint  and  several 
answers  of  the  defendants,  and  replications  thereto,  and 
former  orders  and  proceedings  had  in  the  cause  ;  and  the 
court  decreed  that  unless  the  defendants,  the  devisees 
under  the  will  of  B.  P.  Byrani,  deceased,  pay  the  sum  of 
$1,130.30,  with  interest  and  costs  within  thirty  days 
from  the  end  of  the  term,  that  the  lands  lying  on  Thir- 
teen Mile  creek  in  Mason  county  be  sold  to  pay  the  said 
lien  ;  and  if  the  said  lauds  did  not  sell  for  an  amount  suffi- 
cient to  pay  the  same,  that  the  Putnam  county  lands  should 
be  sold  to  pay  the  residue.  It  will  be  observed,  that  by 
the  decree  a  credit  of  over  $400.00  was  allowed  on  the 
judgment. 

From  and  to  the  foregoing  decree  the  said  petition(»r 
Robert  Patton  was  allowed  an  appeal  and  svpcrffcdcafi. 

James  31.  Laidkij^  for  a])pellaut : 
Hof/e  di-  Harcef/,  for  a])pellees  : 

JoHNsox,  Judge,  delivered  the  opinion  of  the  Court. 

The  question  presented  in  the  record  is:  Did  the  peti- 
tioner, Robert  Patton,  under  the  circumstances,  have  the 
right  to  be  made  a  defendant  to  the  cause,  and  did  the 
court  err  in  denying  him  leave  to  file  his  petition? 
Counsel  for  the  j)etitioner  insists  that  the  court  did  err 
in  so  refusing  the  leave  to  file  the  petition,  and  assign  a 
number  of  errors.  The  first  is  that  "  the  petition 
sought  to  be  filed,  and  the  accompanying  exhibit  dig- 
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speciirTerra.  closcd  facts  which  rendered  it  illegal,  unjust  and  oppres- 
Harmon      ^^ve,  to  enter  the  decree  conii>lained  of,  until  an  oppor- 

Byram^sadm'r  tunity  had  been  afforded  the  petitioner  to  establish  facts 
therein  alleged.  Some  of  the  facts  are  abundantly  es- 
tablished by  the  exhibit  filed  with  the  petition."  It 
must  be  remembered  that  there  is  absolutely  nothing  in 
the  record  to  show,  that  the  court  below  ever  saw  the 
exhibit  referred  to  in  the  petition.  The  petition  was 
tendered  on  the  24th  day  of  April  1873,  and  on  that  day 
the  decree  of  sale  was -rendered,  and  the  petition  itself 
declares,  with  reference  to  said  exhibit,"  "  a  copy  of 
which  agreement,  duly  recorded  in  the  county  of  Put- 
nam, will  be  filed  herewith,  (uh  soon  as  the  same  can  be 
transcribed,  and  which  petitioner  prays  may  be  considered 
a  part  thereof."  It  is  not  designated  in  the  petition 
by  any  mark,  as  an  exhibit,  and  the  record  does  not  dis- 
close that  it  ever  was  filed;  it  is  true  that  a  paper  pur- 
porting to  be  an  agreement  between  Benjamin  P.  By- 
ram  and  Robert  Patlon,  dated  June  20,  1872,  is 
copied  in  the  record :  but  how  it  came  into  the  file  we 
are  not  informed ;  certainly  there  is  no  evidence  that  it 
was  before  the  court  when  the  decree  was  rendered. 
The  case  must  stand  upon  what  is  alleged  in  the  i>eti- 
tion,  unproved  by  anything  that  may  be  in  the  so-called 
exhibit.  The  second  error  assigned  is:  That  "even  if 
upon  the  hearing  of  the  matter  of  said  petition,  the  court 
should  have  deemed  them  insufficient  to  delay  the  ren- 
dering of  the  decree  complained  of,  it  was  a  gross  viola- 
tion of  the  principles  of  natural  justice  to  refuse  per- 
mission to  the  petitioner  to  allege  and  show,  if  he  could, 
the  existence  of  such  facts;  for  the  refusal  to  allow  the 
petitioner  to  Jile  his  petition  is  equivalent  in  force  and 
effect  to  denying  him  the  right  to  assert  that  he  has  right-s 
in  the  property  in  controversy." 

.  It  could  have  no  such  effect ;  he  might  have  rights  in 
the  property  in  controversy,  and  yet  have  no  right  to  be 
a  party  to  the  suit.  He  was  a  pendente  lite  purchaser, 
as  we  shall  hereafter  show.      If  he  had  no  right  to  be  a 
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(lefendant  to  the  suit,  then  it  would  have  beon  a  vain  speci^'Tenw. 
thing  to  have  allowed  him  to  file  his  petition.     If,  by      HaniJdii 
filing  his  petition,  he  had  no  right  to  delay  the  cause,  By^aiJiadrn'r 
and  prevent   the   rendering  of  the  decree  that  was  ren-        *'*'^* 
dered  in  the  cause,  it  would  certainly  have  not  availed 
him  anything  to  have  filed  his  j)etition,  and  he  is  not 
prejudiced  thereby. 

Another  error  assigned  is,  "that  it  appears  by  the 
agreement  aforesaid  that  Patton  had  assumed,  in  part 
l>ayment  of  the  price  of  said  lands,  to  pay  the  plaintiff 
(Harmon's)  debt,  as  well  as  the  debt  to  Capehart^s  execu- 
tor. On  this  fact  being  known  to  the  court,  taken  in 
consideration  with  the  allegation  of  said  petition,  that 
he  had  paid  part  of  said  debts,  and  had  sold  of  the  lands 
in  controversy  enough  to  pay  the  residue  of  said  debts, 
it  was  error  to  refuse  permission  to  said  Patton  to  show 
these  facts."  If  he  had  agreed  to  pay  the  Harmon  debt, 
why  did  he  not  pay  it  ?  He  certainly  could  not  ask 
Harmon,  who  had  nothing  to  do  with  any  agreement  be- 
tween himself  and  Byram,  to  wait  until  he  could  collect 
money  enough  off  the  parties,  to  whom  he  had  sold  any 
of  the  lands,  to  pay  the  said  lien.  The  allegation  as  to 
payment  of  any  part  of  the  Harmon  debt  is  vague,  and 
indefinite;  it  is :  "Your  petitioner  employed  Mr.  Geo. 
Rowley,  living  near  the  lands  in  Mason  county,  to  make 
these  sales,  and  to  collect  the  purchase  money,  and  apply 
the  same  to  the  lien  aforesaid.  The  said  Rowley  has  col- 
lected and  applied  of  said  proceeds  more  than  $400.00 
to  the  debt  of  said  Harmon."  It  is  not  said  how,  when 
or  to  whom,  the  money  was  paid.  In  the  joint  and 
several  answers  of  the  administrator,  with  the  will  an- 
nexed, and  devisees  of  said  Byram,  it  is  claimed 
*'  that  there  should  be  two  credits  placed  on  said 
judgment  for  money  paid  thereon  since  the  rendi- 
tion of  the  same,  to-wit:  One  for  the  sum  of  $297.80 
as  of  the  —  day  of  June  1872,  and  the  other  for  $200.00 
as  of  the  18th  day  of  August  1872,  as  they  have  been 
informed  and  believe  is  the  case.  It  is  presumed  that  this 


Digitized  by 


Google 


520  SUPREME  COTTRT   OF   APPEA.LS 

speciirTerm.  '"^  ^'^^^  sanio  nionov  referrrd  to  in  the  petition;  and  as  there  is 
jj^^Qn      was  more  than  S400.00  eredited  on  the  judgment   by  thi^ 

BynuJiadm'r  dcoreo,  the  i>etiti()ner  has  no  right  to  eomplain  of  that 
*^'"''  matter.  It  is  further  claimed  as  error,  that  the  deeree 
requii'ed  tlie  sold  lands  to  be  first  sold  instead  of  last. 
If  *'sold"  lands  refers  to  the  sale  of  the  lands  to  Patton, 
the  petitioner,  by  Byrani,  then  aeeordingto  the  petition 
they  were  all  sold  lands,  and  it  could  make  no  difference 
which  were  ottered  first  ;.if  by  this  is  meant  lands  that 
Patton  had  sold,  the  answer  to  that  objection  is,  that  the 
name  of  a  single  purchaser  from  him  is  not  mentioned  in 
his  petition,  and  not  one  of  such  purchasers  made  any 
complaint.  On  this  point  under  the  circumstance  ap- 
j)earing  in  the  case,  the  petition  i?  not  sufficient  to  allow 
the  petitioner  to  be  made  a  defendant  to  the  suit. 

It  is  assigned  as  error,  "  to  decree  tlie  sale  of  the  lands, 
in  the  face  of  the  allegations  of  said  petitioner,  that  he 
had  already  sold  to  fjona  fide  ])urchasers  at  a  fair  price 
sufficient  of  the  same  land  to  satisfy  the  plaintiff  's  de- 
mand, before  inquiry  had  been  made  on  this  point.  This 
assignment  is  not  worthy  of  serious  consideration.  It 
would  be  monstrous  to  hold  thata  judgment  lienor  under 
the  circumstances  of  this  case,  should  be  arrested  in  his 
etfort  to  enforce  his  lien,  until  the  debtor  or  his  vendee 
had  sold  lands  and  collected  the  money  sufficient  to  pay 
the  debt,  or  wait  until  he  had  collected  by  suit  or  other- 
wise sufficient  money  to  discharge  the  lien.  It  is  also 
assigned  as  error,  "  to  decree  the  sale  of  the  land,  wheu 
it  appeared  to  the  court,  that  there  were  bona  fide  owners 
of  the  ecjuitable  title  thereof,  without  giving  such  owner, 
an  opportunity  of  showing  their  rights  in  the  premises." 
It  does  not  appear  what  equitable  owners  there  were  ex- 
cept Patton  him«:elf,  and  he  claims  to  be  a  legal  owner. 
The  petition  does  not  show,  that  anybody  had  any  right 
to  prevent  the  judgment  lienor  from  enforcing  his  lien 
and  again  those  alleged  "equitable owners,"  if  such  there 
be,  were  not  asking  anything  of  the  court. 

It  is  also  assigned  as  error,   "to  enforce  the  lien  of  ^ 
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judgment  on  land  when  it  appeared  to  the  court  that  the  gpedij^Term. 
legal  title  was  not  then  in  the  judgment  debtor,  but  in  iarmon 
the  petitioner  or  in  some  purchaser  from  him  for  value,  Byrwm'B «dm'r 
without  giving  the  petitioner  and  tht)se  claiming  under  ^^ 
him'an  opportunity  of  exhibiting  ihi^'r  rights/'  The 
question  whether  the  petitioner  showed  he  had  a  legal  or 
other  title  to  any  of  the  lands  sought  to  be  sold  will  not  be 
discussed  here.  Taking  his  petition  to  be  true,  he  was  a 
pendente  lite  purchaser,  and  all  the  rules  of  equity  with 
reference  to  the  rights  of  such  purchaser  must  apply  to 
him  if  he  was  a  purchaser.  Generally  speaking  an  as- 
signee pgnden<€  lite  need  not  be  made  a  party  to  a  bill,  or 
be  brought  before  the  court,  for  every  person  purchasing 
pendente  lite  is  treated  as  a  purchaser  with  notice,  and  is  sub- 
jecttoall  the  equities  ofthe  person,  under  whom  he  claims 
in  privity.  And  it  will  make  no  difference  whether  the 
assignee  pendente  lite  be  the  claimant  of  the  legal  or  of 
an  equitable  interest,  or  whether  he  be  the  assignee  of 
the  plaintitfe  or  of  the  defendants.  Story^s  Eq.  PI.  sec- 
tion 156.  There  can  be  no  doubt  that  Patton  was  a 
purchaser  pe?iden/€  lite.  The  subpoena  was  issued  on  the 
3d  day  of  January  1872,  and  w^as  served  on  the  defend- 
ant Byram  on  the  6th  of  the  same  month.  On  the  20th 
of  January  of  the  same  year  the  purchase  was  made;  and 
the  bill  was  filed  at  February  rules  following.  A  sub- 
poena served  is  not  a  sufficient  lis  pendens,  unless  a  bill 
be  filed  ;  but  when  the  bill  is  filed,  the  Us  pendens  begins 
from  or  relates  back  to  the  service  of  the  subpoena.  3 
Sug.  459  ;  Newman  v.  Chapman,  2  Rand.  93. 

The  common  law  doctrine  of  lis  pendens,  as  applied  to 
this  case,  is  in  no  way  affected  by  sec.  14  of  chap.  139 
of  the  Code,  which  provides  that:  ^'The  pending  of  an 
action,  suit  or  proceeding  to  subject  real  estate  to  the 
payment  of  any  debt  or  liability,  upon  which  a  previous 
lien  shall  not  have  been  acquired  in  some  one  or  more 
of  the  methods  prescribed  by  law,  shall  not  bind  or  affect 
a  purchaser  of  such  real  estate,  unless,  and  until  a  mem- 
orandum, setting  forth  the  title  of  the  cause,  the  court 
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Speciid^Term.  1^  which  it  is  pending,  the  several  objects  of  the  suit, 
jj,^^^^      the  location  and  quantity  of  the  land,  as  near  as  may  be, 

Byram^iadB'r  ^^^  ^^^  name  ofthc  pcrson  whose  estate  therein  is  intend- 
ed to  be  affected  by  the  action  or  suit,  shall  be  filed  with  the 
recorder  of  the  county  in  which  the  laud  is  situated ;"  be- 
cause in  this  case  a  lien  by  judgment  had  been  pre- 
viously acquired,  and  duly  docketed.  We  do  not  think 
the  petitioner,  Patton,  showed  in  his  petition  a  right 
to  be  made  a  defendant  in  said  cause.  Whether  if  he 
had  such  right,  he  could  or  could  not  have  appealed  from 
the  whole  decree,  or  from  such  part  as  denied  him  the 
right  to  be  made  a  defendant,  we  will  not  now  decide; 
'as  the  question  does  not  properly  arise  in  the  record. 

For  the  foregoing  reasons  I  am  of  opinion,  that  the 
appeal  was  improvidently  allowed ;  and  it  is  therefore  dis- 
missed at  the  co8ts  of  the  appellant. 

Appeal  Dismissed. 


Digitized  by 


Google 


OF  WEST  VIRGINIA.  623 


'f^Il^^^Iitti. 


PuGH  V.  Cameron's  Adm'r. 

(Absent,  Haymond,  Judge.)  ii^^l 

Decided  November  17, 1877.  f  u  523 

1 .  J.  C,  who  lived  in  Ohio,  executed  his  single  bill  in  Ohio,  pay-  g^^J^'^Z; 

able  to  P.,  and  pursuant  to  a  former  arrangement  with  S.  C, 

the  brother  of  J.  C,  P.  took  the  single  bill  to  Virginia,  where 
he  and  S.  C.  lived,  and  there  S.  C.  signed  the  bill,  which  was  a 
joint  and  several  obligation,  as  surety  for  his  brother.  The 
single  bill  did  not  specify  where  it  was  to  be  paid,  and  on  its 
face  was  to  bear  interest  at  eight  per  cent  per  annum  from 
date.  By  the  laws  of  Ohio  the  interest  was  lawful,  but  by  the 
law  then  in  force  in  Virginia,  December  1858,  a  greater  rate  of 
interest  than  six  per  cent  per  annum  rendered  the  contract 
void.  S  C.  died,  the  single  bill  still  being  unpaid ;  suit  was 
brought  in  Hancock  county  against  the  administrator  of  S.  C. 
to  recover  the  amount  thereof;  the  administrator  pleaded 
usury ;  the  case  was  tried  before  the  court,  in  lieu  of  a  jury,  and 
judgment  rendered  for  the  amount  of  the  single  bill,  with 
eight  per  cent  interest.    Held  : 

I.  That  if  the  plea  of  usury  could  not  have  availed  the  princi- 

pal obligor  in  the  single  bill,  it  could  not  have  been  of  any 
avail  to  the  surety,  as  the  surety  could  not  attack  the  val- 
idity of  the  contract,  if  the  principal  could  not. 

II.  That  the  single  bill  being  executed  by  the  principal  in 
Ohio,  and  the  surrounding  circumstances  showing  it  was 
to  be  paid  there,  S.  C.  in  signing  it  in  Virginia  as  surety, 
ratified  it  as  an  Ohio  contract. 

III.  It  being  an  Ohio  contract  and  valid  under  the  usury  laws 
of  that  state,  the  surety,  although  he  signed  it  in  Virginia, 
could  not  avail  himself  of  a  plea  of  usury  thereto. 

Supersedeas  to  a  judgment  of  the  circuit  court  of  Han- 
cock county,  rendered  on  the  7th  day  of  September 
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spedai^'erm.  1^75,  in  a  Certain  action  of  debt  originally  instituted  in 
:^~^        the  county  court  of  said  county,  in  which    David  Pugh 
Camaon'i     (^^  Peter)  was  plaintiff,  and  John  H.  Atkinson,  admin- 
istrator of  Samuel   Cameron,  deceased,  was  defendant, 
allowed  upon  the  petition  of  said  administrator. 

The  facts  sufficiently  appear  in  the   opinion   of  the 
Court. 

Hon.  T.  Melvin,  Judge  of  the  first  judicial  circuit, 
presided  in  the  circuit  court  below. 

O.  W.  Caldwell,  for  plaintiff  in  error ; 

Demurrer  was  well  taken:  1st.  Because  the  venue  U 
laid  in  the  state  of  Ohio,  and  also  in  West  Virginia,  and 
it  being  material  in  this  case  to  lay  the  venue,  it  could 
not  be  laid  in  both  states.  Code,  603.  2d.  Because  it 
did  not  appear  that  the  note  sued  on  was  made  in  the 
state  of  Ohio,  or  other  state,  or  county,  where  by  law 
eight  per  cent,  is  allowed ;  the  court,  in  the  absence  of 
such  allegation,  could  not  presume  such  fact,  and  should 
have  sustained  the  demurrer  on  the  ground  that,  from 
aught  which  appears  on  the  face  of  the  declaration,  said 
note  was  made  in  Virginia,  and  under  the  statute  then 
in  force  was  null  and  void  for  usury.  1  Daniel  on  Ne- 
gotiable Ins.  658. 

The  bond  sued  on  was  the  joint  and  several  obligation 
of  Joseph  Cameron  and  Samuel  Cameron,  bearing  eight 
per  cent  interest,  made  and  signed  by  Joseph  Cameron 
in  the  state  of  Ohio,  and  carried  by  Pugh  to  Vbginia, 
where  Samuel  resided,  and  where  he  signed  said  bond 
as  surety  for  Joseph,  under  a  previous  promise  made  in 
Virginia  to  sign  said  bond,  and  there  delivered  the  bond 
to  Pugh;  that  therefore  said  bond  was  a  Virginia  con- 
tract as  to  said  Samuel,  hAng  completed  and  delivere<l 
in  Virginia.  8  Leigh,  93.  2  Kent,  460,  461.  2  W. 
Va.  22.  1  Daniel  on  Negotiable  Instruments,  para- 
graphs 865,  868,  870,  872,  873,  895,  896,  897,  899,  900, 
and  note  2  and  §3,  page  666,  d  seq.     Parsons  on  Notes 
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and  Bills,  347,  348.     Story  on  Conflict  of  Law  5th  ed.  specw^erm 
§§263,  266,  267.  '  —pugT- 

The  bond  is  silent,  as  to  where  made  or  payable ;  camwon'* 
and  it  may  be  fairly  presumed  the  parties  intended  it  *  '' 
should  be  paid  in  Virginia,  where  the  surety  and  obligee 
resided  ;  and  had  Samuel  indorsed  or  accepted  a  bill  un- 
der similar  circumstances,  he  could  only  be  held  by  the 
law  of  the  place  of  his  endorsement  or  acceptance,  and 
bj'  analogy  the  same  rule  will  apply  to  a  surety. 

The  plaintiff,  Pugh,  had  no  property  in  the  bond  while 
in  transitu — incomplete  and  unfinished — and  it  was  not 
his  property  until  signed,  sealed  and  delivered  to  him 
by  Samuel  in  Virginia  and  was  void  for  usury.  1 
Daniel  on  Negotiable  Instruments,  658,  660,  678,  868, 
895.  Story  on  Conflict  of  Laws,  314,  410,  and  note 
page  509. 

The  facts  proved  show,  that  the  obligee  and  obligors 
all  understood,  that  said  bond  was  to  be  completed  and 
delivered  in  Virginia,  and  was  therefore  a  blank,  worth- 
less paper,  until  signed  by  Samuel  in  Virginia. 

J,  R.  DonehoOy  for  defendant  in  error;  cited  : 
Hoodv.  Maxwell,  1  W.Va.  219;  Brakeley  v.  TuMle,  3 

W.  Va.  87,  130  ;  1  Ch.  PL  430,  433,  275,  365  ;   Warrm 

et  ux.  V.  Syme,  7  W.  Va.  474;   Cutler  v.  Wright^  22  N. 

Y.472;  Smith  v.  WhUtaker,  23  111.  367;  Code  W.  Va. 

chapter  13,  §4;  Klinck  v.  Price,  4  W.  Va.  4;    Wilson  v. 

Lazier,  1 1  Gratt.  477 ;  Freese  admW  v.  Broionell,  10  Am. 

239 ;  Dillingham  v.  Jenkins,  7  S.  &  M.  479 ;  Evans  v. 

Keeland,  9  Ala.  42  ;  Roberts  v.  McNeely,  7  Jones's  Law 

506;  Findley  v.  Hall,  12  Ohio  610;  2  Pars.  Cont.  12; 

Oreigh  v.  Hedrick,  5  W.  Va.  140 ;  Nicholses  ex'or  v.  Porter, 

2  W.  Va.  12. 

Johnson,  Judge,  prepared  the  following  statement  of 
the  case : 

At  May  rules  1873  David  Pugh  filed  a  declaration  in 
debt  against  John  H.  Atkinson,  administrator  of  Samuel 
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8peciii'Term.  Cameron,  deceased^  in  the  county  court  of  Hancock 
J^  county,  in  which  he  alleged  that  the  said  Samuel  Cam- 
caml^n'8  ^Fon,  and  one  Joseph  Cameron  in  the  lifetime  of  the 
said  Samuel  Cameron,  to-wit,  on  the  20th  day  of  Decem- 
ber in  the  year  1858,  at  the  state  of  Ohio  to-wit :  at  the 
county  of  Hancock  aforesaid,  by  their  certain  writing 
obligatory,  sealed  with  their  seals  and  to  the  court  now 
here  shown,  the  date  whereof  is  the  day  and  year  last 
aforesaid,  jointly  and  severally  promised  and  obligM 
themselves  to  pay  to  said  plaintiff,  three  days  afler  the 
date  thereof,  $442.00,  for  value  received  at  eight  per 
cent  interest  from  date,  &c. 

Demurrer  was  filed  to  the  declaration,  and  overruled ; 
and  the  defendant  filed  the  plea  of  usury.  A  jury  was 
waived  and  the  cause  submitted  to  the  court,  which  found 
for  the  defendant. 

The  writing  obligatory  is  as  follows  : 

"  Three  days  after  date,  we,  or  either  of  us  promise  to 
pay  David  Pugh  (of  Peter)  the  sum  of  four  hundred  and 
forty-two  dollars,  ($442.00)  for  value  received,  for  which 
we  bind  ourselves,  our  heirs,  executors  or  assigns,  as  wit- 
ness our  hands  and  seals,  at  eight  per  cent  interest  from 
date,  December  20,  1858. 

"Joseph  Cameron,  [Seal.] 
"Samuel  Cameron,  [Seal.]" 

To  the  judgment  of  the  county  court  the  circuit  court 
of  Hancock  county  granted  a  supersedeas,  on  the  hearing 
of  which  the  circuit  court  reversed  the  judgment  of  the 
county  court,  and  retained  the  cause  in  the  circuit  court 
for  trial.  Thereupon  the  plaintift  replied  to  the  special 
plea  of  usury,  the  issue  was  thereon  joined  and  filed,  also 
plea  of  nil  debity  to  which  the  plaintiff  replied  generally, 
<&c.,  and  the  cause  was  submitted  to  the  court  in  lieu  of  a 
jury,  and  upon  hearing  the  evidence,  the  court  found  for 
the  plaintiff  the  sum  of  $1,032.72,  being  the  amount  of 
the  single  bill  with  interest  at  eight  per  cent  per  annum 
and  gave  judgment  for  that  amount  with  costs^  against 
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the  defendant,  to  be  paid  out  of  the  goods  and  chattels  specisd'Term. 
of  his  decedent  in  his  hands  to  be  administered. 


Pugh 

The  defendant  moved  to  set  aside  said  judgment  and     cameron't 
grant  a  new  trial,  which  motion  the  court  overruled,  and       **™*'' 
certified  the  facts  proved   in  the  following  bill  of  ex- 
ceptions : 

"jB€  it  remembered,  That  on  the  trial  of  this  cause  by 
the  court,  at  the  March  term  1875,  the  following  facts 
were  proven :  Joseph  Cameron  and  Samuel  Cameron 
were  brothers,  the  former  living  in  Carroll  county,  Ohio, 
the  latter  in  Hancock  county,  Virginia,  now  West  Vir- 
ginia, at  date  of  obligation  sued  on,  and  afterwards. 
The  plaintiff  also,  then  and  subsequently,  lived  in  Han- 
cock county.  Joseph  Cameron  is  the  principal  in  said 
note  or  bond,  and  Samuel  was  his  surety.  Joseph,  who 
is  still  living,  before  execution  thereof,  was  indebted  to 
the  plaintifi  in  the  sum,  mentioned  therein,  for  security 
money  before  then  paid  by  plaintiff  for  said  Joseph.  The 
plaintiff  and  Joseph,  before  payment  of  such  security 
money,  had  arranged  in  Carroll  county,  Ohio,  that  if 
plaintiff  could  make  such  payment^  he,  Joseph,  would 
give  him  his  note  for  the  amount  so  paid  with  his 
brother,  the  said  Samuel,  as  surety  thereon.  After  pay- 
ment by  plaintiff,  and  a  few  days  before  the  execution  of 
the  note  or  bond,  he,  the  plaintiff,  went  to  Carroll  county, 
Ohio,  and  thereupon,  in  pursuance  of  former  arrangement, 
Joseph  executed  the  note  or  bond  and  handed  it  to  plaintiff 
for  presentation  to  his  brother  Samuel.  The  plaintiff  re- 
turned with  bond  to  Virginia,  presented  it  to  Samuel,  who 
ftigned  it  as  surety  for  his  brother,  he  having  previously 
promised  the  plaintiff  to  so  sign  in  consideration  of  time  be- 
ing allowed  his  brother.  This  promise  of  Samuel  was  made 
ID  Hancock  county.  It  was  admitted  that  no  proceed- 
ings had  ever  been  instituted  against  Joseph,  the  princi- 
pal although  he  had  been  frequently  applied  to  for  pay- 
ment. Nothing  was  ever  received  by  plaintiff  on  obli- 
gation. The  statute  law  of  Ohio  in  force  at  date  of 
obligation,  it  was  agreed^  should  be  considered  in  evi- 
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spwJar'erm.  ^^^^^e,  and  was  examined  by  the  oourt.  And  the«e  were 
J~^  all  the  material  facts  proved  upon  the  trial.  And  the 
Cameron's  causc  having  been  submitted  to  the  court  after  argu- 
ment, the  court  rendered  judgment  for  the  plaintiff 
as  appears  by  the  entry  on  the  minutes,  dated  on 
the  7th  day  of  September  1875,  and  thereupon  the 
defendant  moved  for  a  new  trial  of  the  cause,  on  the 
ground  that  the  finding  of  the  court  was  against  the  law 
and  the  evidence ;  but  the  court  overruled  the  said  motion 
and  refused  to  set  aside  the  said  judgment,  to  which 
ruling  and  to  the  judgment  of  the  court  the  defend- 
ant excepted,  and  presented  this  his  bill  of  exceptions, 
and  asked  that  it  be  signed  and  sealed  and  made  part 
of  the  record,  which  is  done." 

Johnson,  Judge,  delivered  the  opinion  of  the  Court : 

Is  the  judgment  in  this  case,  under  the  pleading  and 
evidence  right  ? 

The  single  bill  sued  on  is  in  those  words : 
"Three  days  after  date,  we,  or  either  of  us,  promise  to 
pay  to  David  Pugh  (of  Peter)  the  sum  of  four  hundred 
and  forty-two  dollars  ($442.00),  for  value  received,  for 
which  we  bind  ourselves,  our  heirs,  executors  or  assigns, 
as  witness  our  hands  and  seals,  at  eight  per  cent  interest 
from  date,  December  20,  1858. 

"Joseph  Cameron,   [Seal.] 
"Samuel  Cameron,  [Seal.]'^ 

As  the  facts  appear  in  the  bill  of  exceptions,  Joseph 
Cameron  and  Samuel  were  brothers.  Joseph,  at  the  time 
the  contract  was  made,  and  at  the  time  of  the  trial,  was 
living  in  CarioU  county,  Ohio,  and  at  the  time  the  con- 
tract was  made,  Samuel  lived  in  Hancock  county,  Vir- 
ginia, now  West  Virginia.  The  plaintiff  at  that  time 
also  lived  in  Hancock  county,  and  did  also  at  the  time 
of  the'^trial.  Samuel  died  in  Hancock  county,  and  has 
estate  there,  and  this  suit  was  brought  against  his  admin- 
istrator. The  consideration  for  the  note  was  a  debt,  which 
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the  plaintiiF^  as  security  for  Joseph^  had  paid  for  him ;  spechS'iirm. 
and  before  he  paid  the  debt  for  Joseph,  the  said  Joseph        ^^^j^^ 
and  plaintiff   had  agreed   together,  in   Carroll  county,     cjimeron'* 
Ohio,  that  if  plaintiff  would  make  such  payment,  that       *^™'^' 
he,  Joseph,  would  give  him  his  note  for  the  amount  so 
paid,  with  his  brother  Samuel  as  surety  thereon.     A  few 
days  before  the  execution  of  the  note,  and  after  he  had 
paid  the  debt  for  Joseph,  the  plaintiff*  went  to  Carroll 
county,  Ohio,  and  in  pursuance  of  the  former  agreement 
Joseph  executed  the  single  bill  in  Carroll  county,  and 
handed  it  to  the  plaintiff*  for  presentation  to  his  brother 
Samuel.     The  plaintiff  returned  with  the  single  bill  to 
Virginia,  presented  it  to  Samuel,  who  signed  it  as  surety 
for  his  brother,  he  having  previously  promised  the  plaintiff 
in  Hancock  county,  to  sign   it  in  consideration  of  his 
giving   his   brother   time.      Nothing  had  been  paid  on 
the    bond,   and  no  proceeding  ever  instituted    against 
Joseph  to  collect  the  money  due  thereon,  although  he 
had  been  frequently  applied  to  for  payment. 

The  Ohio  law  at  that  time  allowed  eight  per  cent  in- 
terest, per  annum,  to  be  charged  for  the  loan  or  forbear- 
ance of  money.  Tn  Virginia,  at  that  time,  the  whole 
debt  was  forfeited  by  charging  more  than  six  per  cent 
interest  per  annum  therefor. 

Usury  was  pleaded  by  the  administi*ator  of  Samuel ; 
and  the  question  is:  Could  the  plea  avail  him? 

This  raises  two  questions : 

1st.  Could  the  surety  in  the  bond  avail  himself  of  the 
defense  of  usury,  if  the  principal  could  not? 

2d.  Could  the  principal  have  availed  himself  of  the 
defense  of  usury  ? 

In  Freeae  v.  Brotcnell,  35  N.  J.  285,  it  was  held,  that  a 
surety  for  a  bank,  which  could  not  plead  usury,  could 
not  himself  set  up  that  defense.  In  Dillingham  v,  Jenkins, 
7  S.  &  M.  475,  it  was  held,  that  a  surety  could  not  rely 
upon  a  failure  of  consideration,  if  his  principal  by 
means  of  his  declarations  could  not ;  and  Sharkey,  C. 
J.,  said  :  '*The  consideration  does  not  pass  to  a  surety. 
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His  obligation  arises  from  the  consideration  received  by 
his  principal.      The  contract  of  a  surety  is  accessory  to 
the   contract  of  his  principal  ;  and  if  the  principal  be 
bound^  the  surety  is  also,  sinless  he  is  discharged  by 
some  variation  in  the  terms  of  the  contract;  but  if  there 
is  no  change  in  the  risk  he  took  upon  himself^  he  is  not 
discharged."    In  Evans  &  Arrington  v.  Knedand,  9  Ala. 
42,   the   court  held,  that  "  as  upon  a  recovery  by   the 
creditor  against  the  surety,  he  could  reimburse  himself 
by  a  suit  against  his  principal ;  it  also  results  necessarily 
that  the  surety  may  in  general  make  any  defense,  which 
his    principal     could    make,    so    on    the    other    hand 
it  necessarily  follows,  that  a  defense,  which  the  principal 
could    not   make,   or    which    by   his   conduct   he  had 
precluded  himself  from  making,  or  had  waived,  cannot  be 
made  by  the  surety.     A  moment's  reflection   will  show 
the  propriety  of  this  conclusion.     If  the  principal  could 
abide  by  the  contract,  and  the  surety  repudiate  it,  the 
strange   result   would  be  produced,  that   the   principal 
would  retain  the  fruits  of  the  contract,  whilst  the  surety 
would  avoid  the  performance  of  his  obligation   on  the 
ground     of    its    invalidity,    in    direct   op{>osition,  to 
the    acts    of    his    principal,    admitting     the    contract 
valid.     This  would  be    to  destroy  the  accessorial 


was 


character  of  the  contract  of  suretyship,  without  impos- 
ing on  the  surety  the  obligation  of  a  principal  debtor." 

In  Rosa  v.  Buiterfield  33  N.  Y.  665  was  a  defense  of 
usury,  set  up  by  guarantors  to  notes  of  a  railroad  company, 
which  under  the  laws  of  the  state  of  New  York  could 
not  set  up  the  defense  of  usury.  The  referee  held  the 
agreement  of  guarantors,  signed  by  the  defendant,  void 
for  usury,  and  gave  judgments  against  the  plaintiff,  which 
judgments  were  affirmed  at  the  general  term  on  appeal, 
and  the  plaintiff  then  appealed  to  the  court  of  appeals  of 
the  state  of  New  York.  The  court  held  that  as  the 
statute  in  that  state  denied  to  corporations  the  right  to 
set  up  the  defense  of  usury,  contracts  for  a  greater  rate 
of  interest  than  that  allowed  by  law  were,  valid  when 
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made   by  a  corporation ;  and  that  the  notes  of  the  rail-  specw^Temi. 
road  company  were  not  therefore  usurious,  but  were  en-        ^^^ 
forcable  against  the  company  upon  their  intrinsic  validity;     ctaneron'i 
that  the  defendants  were  guarantors  of  lawful  contracts, 
and  therefore  liable  upon  their  guarantees.     The  judg- 
ments were  reversed. 

This  is  equivalent  to  saying,  as  the  corporation  could 
not  set  up  the  defense  of  usury,  neither  could  the  surety 
of  said  corporation  set  up  such  a  defense. 

In  R088  V.  Woodvilk  et  al.  4  Munf.  324  it  was  held, 
that  "  a  purchaser  of  land  having  given  bond  and  security 
for  the  price  without  getting  a  good  title,  it  is  compe- 
tent to  him  to  bind  his  surety  as  well  as  himself,  by 
waiving  such  a  title,  as  he  might  have  insisted  upon,  as  a 
condition  precedent  to  the  payment  of  the  money.  If 
therefore  he  does  not  appeal  from  an  order  dissolving  an 
injunction,  which  was  granted  him  for  the  want  of  title, 
his  surety  has  no  right  to  another  injunction  on  the  same 
ground.'^  If  sureties  were  allowed  defenses,  that  existed 
at  the  time  of  the  making  of  the  contract,  that  were  not 
allowed  to  their  principals,  great  injustice  would  often 
be  done. 

This  agreement  is  only  accessorial  to  that  of  the  princi- 
pal, and  in  this  case,  we  conclude,  if  the  principal  in  the 
bond  could  not  have  pleaded  usury  as  a  valid  defense, 
the  surety  could  not. 

Was  the  bond  an  Ohio  contract  ?  Story  in  his  Conflict 
of  Laws,  §241,  says :  "  Generally  speaking,  the  validity 
of  a  contract  is  to  b«  decided  by  the  law  of  the  place 
where  it  is  made,  unless  it  is  U)  be  performed  in  another 
country."  And  in  section  280  of  the  same  work, 
he  says:  "The  rules  already  considered  suppose, 
that  the  performance  of  the  contract  is  to  be  in  the  place, 
where  it  is  made,  either  expressly  or  by  tacit  implica- 
tions. But  where  the  contract  is  either  expressly  or 
tacitly  to  be  performed  in  any  other  place,  then  the  gen- 
eral rule  is  in  conformity  to  the  presumed  intention  of 
the  parties,  that  the  contract,  as  to  its  validity,  nature, 
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obligation  and  interpretation,  is  to  be  governed  by  the 
"law  of  the  place  of  performance/' 

Judge  Daniels  in  delivering  the  opinion  of  the  court,  ia 
Wilson  V.  Lazier  et  ahy  1 1  Gratt.  477,  said :  "  It  neems 
to  be  well  settled  that  a  negotiable  note  made  in  a  j>ar- 
ticular  country,  is  to  be  deemed  a  note  governed  by  the 
law  of  that  country,  whether  it  is  expressly  made  payable 
there  or  is  payable  generally,  without  naming  any  par- 
ticular place ;  since  at  most  under  the  latter  circum- 
stances, it  is  as  much  payable  in  that  country  as  else- 
where." In  Mndley  v.  HaM  &  Oolcoi'dy  12  Ohio  610  the 
note  sued  on  was  as  follows : 

"  Santb  Fe,  August  27,  1849. 
"  One  day  after  date,  we  or  either  of  us,  promise  to  pay 
to  Jacob  Hall  and  Jonathan  Colcord,  or  to  their  order, 
the  sum  of  three  thousand  one  hundred  and  ninety-six 
dollars,  ($3,196.00)  for  value  received,  negotiable  and 
payable  without  defalcation  or  discount,  together  with 
interest  at  the  rate  of  ten  per  cent  per  annum  from  due. 

"J.  Houghton, 
"Jared  W.  Folger, 
*' James  Findlby/' 

The  consideration  of  this  note  was  hire  for  transport- 
ing goods,  for  which  a  note  was  given,  and  when  the 
former  note  became  due,  which  was  signed  by  Houghton, 
Town  and  Findley,  the  note  not  being  paid,  the  plaintiffs 
attached  the  goods  of  Town,  and  in  order  to  settle  the 
matter,  plaintiffs  agreed  to  take  at  their  appraised  value 
the  goods  attached  toward  the  .satisfaction  of  their 
claim,  as  far  as  they  would  go,  and  to  take  the  note  of 
Houghton,  Folger  and  Findley  lor  the  balance,  and  on 
the  complete  execution  of  the  new  note,  to  give  up  or 
cancel  the  first;  this  arrangement  was  made  without  the 
knowledge  of  Findley  for  he  was  absent  from  Sante  Fe, 
and  had  returned  to  the  state  of  Missouri.  Houghton 
and  Folger  thereupon  signed  the  note  sued  on  in  the 
case,  and  delivered  it  to  one  of  the  plaintifls  who  brought 
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both  notes  with  him  to  Missouri,  where  he  saw  the  de-  specilfTerm. 
fendant  Findley,  stated  to  him  what  had  been  agreed  on  ^~^ 
and  done,  received  his  signature  to  the  new  note,  and  cameWi 
gave  up  or  cancelled  the  old  one.  The  note  was  sued  on  *^"''* 
in  the  city  of  Cincinnati ;  and  it  was  claimed  by  defend- 
ant that  the  note  was  a  Missouri  contract,  and  that  by  the 
laws  of  Missouri  six  percent  interest  only  was  allowed, 
and  if  more  was  contracted  for,  all  interest  was  forfeited 
andjten  per  cent  in  addition;  the  plaintifis  claimed  ten 
per  cent,  the  amount  contracted  for,  which  was  allowed 
by  the  New  Mexico  law,  and  judgment  was  given  for 
plaintiffs  for  the  amount  of  the  note  with  ten  per  cent 
interest,  and  the  supreme  court  aflBrmed  the  judgment, 
and  held  that  the  note  was  a  New  Mexico  contract.  The 
above  cited  case  is  similar  in  many  respects  to  the  one 
here.  The  contract  in  this  case  was  undoubtedly  made 
with  Joseph  Cameron  in  Carroll  (county,  Ohio ;  he  there 
signed  it  after  it  was  reduced  to  writing  the  considera- 
tion he  had  received  in  Ohio,  he  had  promised  plaintiff 
that  he  would  get  his  brother  Samuel  to  go  his  security 
on  the  bond ;  it  was  joint  and  several,  and  as  soon  as  he 
signed  it,  was  complete  as  to  him ;  it  was  the  evident 
intention  of  the  parties  at  the  time,  that  Joseph  was  to 
pay  it  in  Ohio;  Samuel  undoubtedly  so  understood  he  was 
to  be  but  a  surety  on  the  bond,  and  when  he  signed 
it  in  Hancock  county,  he  but  ratified  the  contract 
made  in  Ohio,  and  became  accessory  to  it.  It  was  an 
Ohio  contract  made  there,  and  to  be  performed  there.  It 
would,  it  seems  to  me,  be  grossly  unjust  to  hold  other- 
wise under  the  facts  and  circumstances  of  this  case,  in 
view  of  the  highly  penal  character  of  our  statute  at  that 
time  in  Virginia.  Joseph,  for  whose  benefit  the  money 
had  been  paid  by  the  plaintiff,  lived  in  Ohio,  where  he 
received  the  benefit  of  the  consideration  of  the  bond, 
and  to  get  further  time  executed  the  bond  in  Ohio, 
bearing  eight  per  cent  interest,  a  legal  rate  there,  and  the 
contract  was  valid  there ;  and  because  Samuel  signed  it  in 
Virginia,  where  the  legal  rate  of  interest  was  only  six 
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per  cent,  and  to  contract  for  more  rendered  void  the 
whole  debt,  it  is  contended  the  surety  cannot  be  held. 
We  do  not  think  the  position  tenable  according  to  law, 
reason  or  justice.  The  authorities,  referred  to  by  the 
plaintiff  in  error  to  show  that  the  contract,  as  to  Samuel 
Cameron,  was  made  in  Virginia  and  should  as  to 
him  be  governed  by  the  Virginia  law,  relate  to 
negotiable  paper ;  and  it  is  well  settled  that  an  indorser  of 
negotiable  paper,  makes  a  new  contract,  and  would  be 
held  thereto,  although  the  note  itself,  as  to  the  maker, 
was  a  forgery.  The  bond  in  this  case  was  a  joint  and 
several  one  ;  and  the  question,  whether  the  plaintift 
elected  to  treat  it  as  joint,  or  several,  does  not  arise  in  this 
case,  because  the  surety  was  dead  at  the  time  the  suit  was 
instituted,  and  he  could  not  have  brought  the  action 
against  the  living  principal  and  the  administrator  of  the 
deceased  surety.  We  see  no  error  in  the  judgment  of 
the  circuit  court  of  Hancock  county,  rendered  in  this 
case,  and  the  same  is  affirmed  with  costs  and  damages 
according  to  law. 

Judges  Green  and  Moore  concurred. 

Judgment  Affirmed. 
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Nutter  v.  Sydenstricker. 

(Absent,  Haymond,  Judge). 

Decided  November  8,  1877. 

It  is  not  error  to  ignore  an  order  remanding  a  case  to  rules,  and  _      1877. 

,           ,       ,    ,      ,                              ,        1        ,   ,            Special  Term, 
try  the  same,  where  the  defendant  appears  and  makes  defense 


at  the  trial,  and  does  not  object  thereto. 

2.  Where  there  are  several  counts  in  a  declaration,  and  a  general 

demurrer  is  filed  to  the  whole  declaration,  and  one  or  more  of 
the  counts  is  good,  the  demurrer  should  be  overruled. 

3.  Where  a  case  is  tried  by  the  court,  in  lieu  of  a  jury,  it  is  not 

error  in  the  court  to  hear  illegal  testimony,  the  court  being 
fully  competent  to  discanl  the  illegal  evidence. 

4.  Upon  a  writ  of  error  to  a  judgment  rendered  by  the  court  under 

such  circumstances,  the  inquiry  by  the  appellate  court  is:  was 
there  sufficient  legal  evidence  before  the  court  below  to  sus- 
tain the  judgment  ? 

6.  In  a  case  tried  by  the  court  in  lieu  of  a  jury,  the  defendant 
in  error  must  be  regarded  as  a  demurrant  to  the  plaintiflTs  ev- 
idence; and  the  judgment  of  the  court  below  will  not  be 
reversed,  unless  it  is  plainly  erroneous. 

6.  If  the  appellate  court,  should  come  to  the  conclusion,  that  the 

judgment  of  the  court  below,  rendered  in  such  a  case,  was 
plainly  erroneous,  it  would  not  remand  the  case  for  a  new 
trial,  unless  under  the  circumstances  the  court  below  ought 
to  have  awarded  a  new  trial,  but  will  render  such  judgment 
upon  the  law  and  evidence,  as  the  court  below  should  have 
rendered. 

7.  In  general,  where  the  plaintiff  shows  that  he,  either  by  com- 

pulsion of  law,  or  to  relieve  himself  from  liability,  or  to  save 
himself  from  damage,  has  paid  money  which  the  defendant 
ought  to  have  paid,  the  count  for  inoney  paid  will  be  supported. 
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SpeciaS^Terra    ^'  ^^^^^^  *^^  money  has  been  paid  for  the  use  of  the  defendant, 

the  request  necessary  may  be  either  express  or  implied.     It  will 

""  V.  be  implied  as  well  as  the  promise^  where  the  consideration  con- 

Sydenstricker.  siats  in  the  plaintiff's  having  been  compelled  to  do  that,  to 

which  the  defendant  was  legally  compellable,  or  where  the 
defendant  has  adopted  and  ejijoyed  the  benefit  of  the  con- 
sideration. 

9.  Generally,  he  for  whose  interest  a  promise  is  made,  may  main- 

tain an  action  upon  it ;  although  the  promise  be  made  to 
another  and  not  to  him. 

10,  An  execution  issues  in  favor  of  ]Mc.  against  M.  and  N.,  h 
surety  ;  M.  credits  S.  and  S.  on  their  indebtedness,  in  a  sam 
equal  to  the  execution  and  costs,  and  they  execute  their  writ-., 
ten  agreement  under  seal,  whereby  they  bind  themselves  to 
pay  the  execution  and  coats.  Whereupon  N.  and  S,  ami  S. 
became  the  surety  of  M.  on  a  forthcoming  undertaking  to  re 
turn  the  property  levied  upon  under  the  execution ;  and  N.is 
induced  to  sign  the  undertaking  by  S.  an<l  S.,  executing  the  said 
agreement  to  pay  the  execution  ;  the  un<lertaking  is  forfeitetl. 
execution  awarded  thereon  against  M.,  N.  and  S  ,  which  N.  is 
compelled  to  pay.  N.  thereupon  brings  an  av'tion  of  (is.<itmp' 
sit  agamst  S.  and  8.,  founded  upon  the  al)ove  iiwtin:  and  hia 
declaration  contains  the  common  money  counts,  and  a  spe- 
cial count  on  the  said  agreement.     Held; 

The  action  could  be  maintained  on  the  count  for  m<mcY  paid, 
and  also  on  the  special  count. 

Hupei'sedeas  to  a  judgment  of  the  circuit  court  of  tlie 
county  of  Greenbrier,  rendered  on  the  19th  day  of  June 
1876,  granted  upon  the  petition  of  Philander,  Sydcn- 
stricker  defendant  below,  in  a  certain  action  ofassumpsit, 
then  pending  in  said  court,  in  which  Jeremiah  Nutter  was 
plaintifl,  and  John  F.  Sydenstricker  and  said  Philander 
Sydenstricker  were  defendants. 

Hon.  Homer  A.  Holt,  Judge  of  the  eighth  judicial 
circuit,  rendered  the  judgment  complained  of. 

Johnson,  Judge,  who  delivered  the  opinion  of  the 
Court,  furnishes  the  following  statement  of  the  case  ; 

At  rules  on  the  first  Monday  in  September  1872, 
in  the  clerk's  office  of  the  circuit  court  of  Green- 
brier   county,    Jeremiah    Nutter    filed    a    declaration 
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in  ctMumpwt  against  John  F.  Sydenstricker  and  Phil-  gj^cilli^Term. 
ander  Sydenstricker,  claiming  J600.00  damages.    The      ^^JJ^; 
declaration  contained  the   common  money  counts,  and  Bfdenttrieker. 
two  special  counts  setting  up  the  following  writing  : 

"Whereas  Matthew  McClung,of  the  county  of  Nicho- 
las, state  of  West  Virginia,  did  at  the  May  term  1871  of 
the  circuit  court  of  said  county  recover  a  judgment 
against  John  McMartin,of  Greenbrier  county,  and  Jere- 
miah Nutter,  of  Nicholas  county,  for  the  sum  of  $100.00 
principal  money  with  $51.60  interest,  and  $61.46  costs, 
to  which  the  interest  up  to  this  day  is  added,  making  in 
all  the  sum  of  $213.81;  and  whereas  execution  has  issued 
against  said  McMartin  and  Jeremiah  Nutter,  as  surety 
of  said  McMartin,  on  the  appeal  bond  in  the  said  cause, 
now  therefore,  for  value  received,  we  hereby  bind  our- 
selves, jointly  and  severally,  to  pay  the  amount  of  said 
execution,  including  all  interest  and  costs,  that  may 
hereafter  accrue,  or  be  incurred  upon  and  by  reason  of 
the  judgment  and  execution  aforesaid. 

"Witness  our  hands  and  seals,  this  6th  day  of  June  1871. 
"John  F.  Sydbnstkicker,        [Seal.] 
"Philander  Sydenstricker,  [Seal.] 

"Teste:  B.  H.  Jones.'' 

The  account  filed  with  the  declaration  is  as  follows : 
"1872,  January  29.  To  amount  of  execution  with 
interest  and  costs  in  favor  oi  Matthew  McClung  v.  John 
McMartin  and  Jeremiah  Nutter,  which  you  bound  your- 
selves to  pay,  but  which  I  this  day  paid  for  you,  amount 
of  execution,  interest  and  costs  for  which  forthcoming 
bond  was  given,  1^244.30 ;  costs  of  forthcoming  bond, 
(4.80;  totaU249.10.'' 

The  forthcoming  bond  referred  to  was  an  undertaking 
executed  under  the  statute,  then  in  force,  and  was  dated 
the  24th  of  June  1871,  and  was  signed  by  John  McMar- 
tin, Jeremiah  Nutter,  John  F.  Sydenstricker  and  Philan-  " 
der  L.  Sydenstricker.  The  defendants  demurred  to  the 
declaration,  and  also  pleaded  non-cusumpsU,  9jid  also  filed 


Digitized  by 


Google 


538  SUPREME  COURT  OP  APPEALS 

specila'Term.  *  Special  plea.     The  recoid  also  shows  that  the  cause  was 
Nutter       ^^  *^®  21st  of  November  1873  remanded  to  rules,  with 

sydenstricker.  l^^ve  to  thc  plaintiff  to  amend  his  declaration,  which  was 
not  done;  and  on  the  19th  day  of  June  1875,  by  consent 
of  the  appellant  Philander  Sydenstricker  and  the  plain- 
tiff*, the  cause  was  submitted  to  the  court  in  lieu  of  a 
jury  ;  and  the  court  after  hearing  the  evidence  found  in 
favor  of  the  plaintiff  against  both  the  defendants  the 
sum  of  $293.74  with  interest  from  June  7,  1875,  for 
which  judgment  was  rendered.  To  which  judgment 
the  defendant  excepted,  and  tt^ndered  his  bill  of  excep- 
tions containing  all  the  evidence  in  the  cause,  which  was 
signed  and  sealed  by  the  court. 

The  second  special  count  in  the  declaration  is  as  fol- 
lows: ^^  And  also  for  that  the  plaintiff  heretofore,  to- wit: 
On  the  6th  day  of  June  1871,  was  the  surety  of  one 
John  McMartin,  and  legally  bound  with  said  McMar- 
tin  for  the  payment  of  an  execution  issued  from  the 
clerk's  office  of  the  circuit  court  of  Nicholas  county,  in 
favor  of  Matthew  McClung,  against  said  McMartin  and 
the  plaintiff  for  a  great  sum,  to- wit :  the  sum  of  1^213.81, 
and  the  said  McMartin  intending  to  relieve  the  said 
plaintiff  from  and  indemnify  him  against  the  payment  of 
said  execution,  and  the  defendants  having  notice  of  the 

intention    of  ,    promised  said    McMartin 

that  if  he  would  deliver  for  cancellation  their  certain 
written  obligation  for  the  payment  of  a  large  sum  of 
money,  to-wit :  the  sum  of  $345.00  owing  by  them  to  said 
McMartin ,  subject  to  certain  credits,  and  would  credit  them 
with  the  payment  of  a  still  further  sum,  to-wit :  the  sum 
of  $50.00  upon  their  further  indebtedness  to  said  Mc- 
Martin, evidenced  by  their  certain  other  written  obliga- 
tion then  held  by  said  McMartin,  they,  the  said  defendants, 
would  pay  off  and  discharge  said  execution,  and  all  costs 
incurred  upon  the  same,  in  full  relief  and  discharge  of 
plaintiff  as  debtor  aforesaid  upon  said  execution;  and 
said  McMartin  thereupon  did  make  said  deliver}',  and 
give  said  proposed  credit;  and  by  the  promise  aforesaid 
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of  the  defendants,  the  said  McMartin  was  induced  to  speciaf Term. 
make  no  other  provision  for  the  relief  of  plaintiff,  as  his  Nuttei^ 
surety  as  aforesaid,  and  no  such  relief  has  in  fact  ever  sydenltricker. 
been  provided  them  as  aforesaid ;  and  the  plaintiff^  in 
fiict,  says  that  the  defendants  did  not  pay  said  execution 
or  any  part  thereof,  and  the  plaintiff  knowing  of,  and 
relying  upon  the  said  promise  of  the  defendants  to  said 
McMartin,  entered  into  a  joint  undertaking  with  the 
defendants,  given  for  the  delivery  of  property  seized 
under  said  execution ;  and  said  undertaking  having  been 
forfeited  and  execution  awarded  thereon,  the  plaintiff 
was  compelled  to  pay  and  discharge,  and  did  heretofore 
to-wit,  on  the  22d  of  January  1872,  discharge  said  last 
named  execution,  amounting  at  said  last  mentioned  date 
to  a  large  sum,  to-wit,  the  sum  of  $249.10,  and  being 
the  same  debt,  with  subsequently  accrued  costs,  for  the 
recovery  of  which  said  first  mentioned  execution  was 
issued.     In  consideration  of  the  premises  aforesaid,  the 

defendants,   to-wit:  "On   the  day  of  1872, 

promised  the  plaintiff  to  pay  him  the  said  sum  of  $249.1 1 
on  demand,  yet  the  said  defendants,  although  often  re- 
quested, have  never  paid  any  of  said  money,  but  wholly 
neglected  so  to  do,  to  the  damage  of  the  plaintiff  8500.00. 
Therefore,  &c.'' 

The  evidence  is  somewhat  conflicting  on  some  material 
points.  From  the  evidence  it  appears  that  Matthew 
McClung  sued  John  McMartin  before  a  justice  of  the 
peace,  and  recovered  judgment  and  McMartin  gave  an  ap- 
peal bond  with  the  plaintiff,  Jeremiah  Nutter,  as  his  surety. 

That  judgment  was  rendered  by  the  circuit  court  of 
Nicholas  county,  upon  such  appeal  against  said  McMartin 
and  his  surety,  Nutter,  upon  which  an  execution  issued, 
and  was  leveid  on  property,  but  whose  property  does  not 
appear.  This  execution  issued  on  the  22d  of  May  1871,  re- 
turnable to  July  rules  1871,  and  on  the  6th  of  June  1871, 
the  obligation  described  in  the  special  counts  was  executed; 
and  on  the  24th  of  June  of  the  same  year,  the  joint  under- 
taking of  McMartin,  the  plaintiff  Nutter,andthe  defend- 
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speciifTerm.  *^*s  ^^  *^is  suit  was  executed,  which  undertaking  wag 
jfytter       forfeited.     From  the  execution,  which  was  subsequently 

Sydenltricker.  i'^sucd,  it  would  secm  that  no  execution  was  awarded 
from  some  cause,  on  the  said  last  mentioned  judgment 
against  Philander  Sydenstricker ;  perhaps  he  had  no 
notice.  This  execution,  the  plaintiff  here,  and  defend- 
ant there,  was  compelled  to  satisfy  and  discharge.  John 
McMartin  shows  by  his  evidence,  that  the  Sydenstrickers 
owed  him  the  full  amount  of  the  execution,  and  that  he 
gave  up  to  them  the  evidence  of  indebtedness  against 
them,  in  consideration  that  they  would  pay  off  and  dis- 
charge the  execution  and  the  costs.  He  further  testified : 
"  I  went  to  see  Philander  Sydenstricker ;  he  agreed  to 
come  up  and  confess  judgment  on  that  obligation,  after 
this  suit  was  brought;  and  he  went  to  see  Colonel  Davis, 
and  Colonel  Davis  told  him  not  to  do  it ;  he  offered 
then  to  pay  it  with  a  discount."  McMartin  also  testified, 
the  sheriff  would  not  take  the  Sydenstrickers  as  sureties 
on  the  undertaking ;  that  at  the  time  the  obligation  in 
the  declaration  mentioned  (and  which  was  given  in  evi- 
dence) was  executed,  the  Sydenstrickers  agreed  to  sign 
the  undertaking  ;  and  this  was  reported  to  Nutter  at  the 
time  he  signed  it ;  and  at  the  time  witness  McMartin 
showed  Nutter  the  said  obligation,  and  that  he  thought 
it  would  be  paid ;  and  thereupon  Nutter  signed  the  un- 
dertaking. 

Nutter  testified,  that  he  was  induced  to  sign  the  under- 
taking by  McMartin  showing  him  the  said  obligation, 
and  being  assured  that  it  would  be  paid,  and  that  he  had 
satisfied  the  execution. 

Philander  Sydenstricker,  testified  that  he  had  never 
signed  a  bond  payable  to  John  McMartin  with  John  F. 
Sydenstricker  for  $345.00,  and  did  not  authorize  any  one 
else  to  sign  his  name  thereto ;  denied  that  he  had  ever 
offered  to  confess  judgment  in  this  suit,  or  that  he  had 
ever  told  McMartin  that  he  would  do  so ;  that  at  the 
time  the  said  obligation  mentioned  in  the  declaration  was 
signed,  John  F.  Sydenstricker  owed  witness  more  than 
♦13.41. 
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The  defendant  Philander  Sydenstricker  filed  an  affi-  spedlf Term. 
davit  in  support  of  a  motion  for  a  new  trial,  which  was       t^^t 
so  manifestly  insufficient  to  support  any  such  motion,  sydenJtncker. 
that  it  will  not  be  noticed  here. 

To  the  judgment  rendered  in  this  case  the  defendant. 
Philander  Sydenstricker  obtained  a  supersedeas. 

J.  W.  Davis,  tor  plaintifi  in  error,  cited : 
Harrison  v.  Germans,  4  Rand.  177;  Chitty  Con.  889; 
1  Shep.  Touch.,  ch.  7  §1,  ch.  8  §1,  ch.  21  §1. 

James  M.  Laidley,  for  plaintifi  in  error,  cited : 
5  Taunt.  144 ;  5  Bing.  37 ;  Spencer  v.  Perry,  30  Eng. 
C.  L.  R.  or  3  Ad.  &  El.  331. 

A.  C.  Snyder,  for  defendant  in  error: 

The  declaration,  in  addition  to  two  special  counts,  con- 
tains the  common  counts  in  ossumpsiL  The  demurrer  is 
general  to  the  whole  declaration,  and  as  there  can  be  no 
question  as  to  the  sufficiency  of  the  common  counts,  the 
court  properly  overruled  the  demurrer :  HoUingsworth  v. 
MilUm,  8  Leigh  50;  Hood  v.  Maxwell,  1  W.  Va.,  219; 
Henderson  v.  Stringer,  6  Gratt.  130. 

If  the  demurrer  to  the  declaration  was  not  well  taken, 
the  circuit  court  erred  in  remanding  the  cause  to  rules, 
and  it  therefore  properly  disregarded  said  erroneous 
order  by  trying  the  cause  without  regard  to  it :  Pleasants 
V.  Clemmts,  2  Leigh  474,  481. 

In  this  case,  the  law  and  the  fiicts  were  both  submit- 
ted to  the  court.  There  was  a  judgment  for  the  plain- 
tiff and  the  defendant  moved  for  a  new  trial,  which  was 
overruled.  The  evidence  is  certified  to  this  Court. 
There  has  been  much  doubt  and  controversy  upon  the 
powers  and  duties  of  the  appellate  court  in  such  cases : 
Pryor  v.  Kuhn,  12  Gratt.  615;  Wickham  v.  Lewis  Martin 
&  Co.,  13  Gratt.  427,  444 ;  Rep.  Rev.  816.  But,  finally, 
in  Mitchell  v.  Barratta,  17  Gratt.  445,  the  court  settled 
the  practice,  and  announced  the  law  as  follows  : 
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SpeciU^Term.       ^^^'  That  in  such  cases  the  evidence,  and  not  the  facts 

2jutter       proved,  should  be  certified. 
.sydenstricker.      2d.  That  the  casc  8hoiild  not  be  reversed  by  the  appel- 
late court,  unless  it  is  plainly  erroneous,  particularly  if 
the  evidence,  or  a  part  of  it,  be  oral,  especially  if  it  be 
conflicting. 

3d.  That  the  whole  case,  being  before  the  appellate 
court,  it  would  not  remand  the  case  f()r  a  new  trial,  but 
enter  final  judgment  upon  the  law  and  the  evidence: 
Harrison  v.  Farmers^  Bank,  6  W.  Va.  1. 

Under  these  decisions,  this  court  will  not  consider  ob- 
jections to  the  admissibility  of  evidence :  but  it  will 
simply  inquire  whether  or  not  there  is  sufficient  compe- 
tent evidence  in  the  record,  treating  the  appellant  as  a 
demurrant  to  the  evidence,  to  sustain  the  judgment  of  the 
court  below;  and  unless  the  judgment  is  plainly  errone- 
ous, it  will  affirm  it:  Claflin  v.  Steenbock,  18  Gratt.  842. 
Wright  v.  Rartiho,  21  Gratt.  158;  Newlin  v.  Beard,  6  W.' 
Va.  110. 

It  is  claimed  that  copies  of  the  executions  and  under- 
takings from  the  circuit  court  of  Nicholas  county  were 
not  competent  evidence,  because  the  whole  record  was 
not  produced.  These  were  not  offered  as  direct  evidence 
to  establish  the  debt  sued  for,  but  simply  as  collateral 
evidence,  to  show  the  fact  that  the  execution  did  actually 
exist,  so  that  the  proof  might  be  supplemented  with  cral 
evidence,to  show  that  the  execution  was  in  the  hands  of 
the  sheriff,  and  that  the  plaintiff  was  compelled  to  pay, 
and  did  pay  it.  If  the  execution  was  sufficient  warrant 
for  the  sheriff  to  sell  the  plaintift's  property,  it  is  cer- 
tainly proper  evidence  for  him  to  show  that  he  was  forced 
to  pay  the  debt  mentioned  in  it :  Kevan  v.  Branch,  1 
Gratt.  274 ;  Yeager  v.  Carpenter,  8  Leigh  454 ;  White  v. 
Clay,  7  Leigh  68 ;  Taylor  v.  Dundass,  1  Wash.  94. 

To  show  that  the  affidavit  filed  by  the  appellant  was 
not  ground  for  a  new  trial  the  following  decisions  are 
cited:  Gillilan  v.  Ludington,  6  W.  Va.  128;  Broiai  v. 
Speyers,  20  Gratt.  296. 
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Johnson,  Judge,  delivered  the  opinion  of  the  Court:  gpeciTTcrm. 

It  is  alleged  as  error,  that  the  case  was  remanded  to       ^"\*^ 
rules,  with  leave  to  the  plaintiff    to   file  an  amended  Sydenstricker. 
declaration ;  and  the  record  does  not  disclose  that  any 
amended  declaration  was  ever  filed,  or  how  the  case  camie 
again  upon  the  trial  docket. 

It  was  perfectly  competent  for  the  court  to  ignore  the 
order  made  remanding  the  case  to  rules,  where  the  de- 
fendant was  in  court,  at  the  time  the  trial  was  had,  and 
not  objecting  thereto. 

The  demurrer  ought  to  have  been  overruled ;  the  com- 
mon money  counts  in  the  declaration  were  certainly  good, 
as  is  also  the  second  of  the  special  counts:  the  demurrer 
being  to  the  whole  declaration,  and  some  one  or  more 
of  the  counts  being  good,  the  demurrer  should  have  been 
overruled ;  and  the  court  treated  the  case  as  if  it  had 
been  so  overruled :  HoUingsworth  v.  Milton,  8  Leigh  50 ; 
Henda^son  v.  Htringer^  6  Gratt.  130. 

Several  exceptions  were  taken  to  the  judgment  of  the 
court  in  overruling  objections  to  the  admissibility  of 
testimony  offeied  by  the  plaintiff*.  All  matters  of  law 
and  fact  were  submitted  to  the  court  by  the  plaintiff  and 
defendant  in  error.  The  court,  in  lieu  of  a  jury,  tried  the 
whole  case.  The  principles  governing  trials  of  this  kind 
have  been  settled  in  Virginia  and  in  this  State :  Pryor 
v.  Kuhn,  12  Gratt.  61 5 ;  Wickham  v.  Lexvis  Martin  <fc  Co,, 
13  Gratt.  427;  Mitchell  v.  Barratta,  17  Gratt.  445 ;  Har- 
inson  V.  Farmers'  Bank,  6  W.  Va.  1 ;  Claflin  v.  Steenbock, 
18  Gratt.  842;  Wright  v.  Rambo,  21  Gratt.  158. 

The  evidence  being  certified,  it  is  for  the  appellate 
court  to  say,  whether  there  is  sufficient  legal  testimony 
in  the  case  to  sustain  the  judgment  of  the  court  below. 
As  this  Court  would  not  remand  the  cause  for  a  new  trial, 
but  would  rendersuch  judgment  as  the  circuit  court  should 
have  rendered,  upon  the  law  and  facts  before  it ;  unless  it 
appeared  from  the  record,  that  a  new  trial  ought  to  have 
been  awarded  by  the  court  below,  it  would  not  avail  the 
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specii^Tenn.  defiwidaiit  in  error,  even  if  improper  testimony  had  been 
Nutt«r  admitted  by  the  court  below.  When  a  case  is  heard 
sjdeDftrickar.  by  a  jury,  before  the  court  can  pass  upon  the  admissi- 
bility of  the  evidence,  it  must  know  what  the  evidence 
is;  and  when  the  court  tries  the  case  in  lieu  of  a  jury, 
it  is  certainly  competent  to  disregard  illegal  testimony. 
It  was  not  therefore  error  in  the  court,  to  overrule  the 
objections  to  the  evidence,  offered  by  the  plaintiff. 

The  question  before  the  court  is:  Was  the  judgment 
of  the  court  warranted  by  the  evidence  ? 

The  evidence  is  conflicting,  and  we  must  regard  the 
defendant  in  error  as  a  demurrant  to  the  plaintiff^s  evi- 
dence ;  and  the  judgment  of  the  inferior  court  will  not  be 
reversed,  unless  it  is  plainly  erroneous. 

It  is  claimed  here  by  the  plaintiff,  that  he  has  been 
compelled  to  pay  money,  which  the  defendants  ought  to 
have  paid,  and  that  the  law  raises  a  promise  by  the  de- 
fendants to  repay  him.  It  is  not  shown  in  the  evidence 
that  defendants  expressly  requested  the  plaintiff  to  pay  the 
money,  nor  do  we  think  this  was  necessary;  when  no  ex- 
press order  or  request  has  been  given,  it  will  generally 
be  sufficient  for  the  plaintiff  to  show,  that  he  has  paid 
money  for  the  defendant,  for  a  reasonable  cause  and  no/ 
officiously.  And  in  general,  where  the  plaintiff  shows 
that  he,  either  by  compulsion  of  law,  or  to  relieve  him- 
self of  liability,  or  to  save  himself  from  damage,  has  paid 
money,  which  the  defendant  ought  to  have  paid,  the 
count  for  money  paid  will  be  supported:  2  Greenl.  Ev. 
§114.  And  this  may  be  so,  whether  there  be  any  privity 
of  contract  between  the  plain  tiff  and  defendant  or  not. 

Indebitatus  assumpsit  for  money  had  and  received,  c^n 
be  maintained  in  various  instances,  where  there  is  no  ac- 
tual privity  of  contract  between  the  plaintiff  and  de- 
fendant, and  where  the  consideration  does  not  move  from 
the  plaintiff.  In  some  actions  of  this  kind  a  recovery 
has  been  had,  where  the  promise  was  to  a  third  person  for 
the  benefit  of  the  plaintiff;  such  action  being  an  equita- 
ble one,  that  can  be  supported  by  showing  that  the  defend- 


Digitized  by 


Google 


OF  WB8T  YIBOINIA.  646 

ant  has  in  his  hands  money^  which  in  equity  and  good  speciAi^erm. 
conscience  belongs  to  the  plaintiff^  without  showing  a  Nuttw 
direct  consideration  in  money  from  him^  or  a  privity  sjdenltrieker. 
of  contract  between  him  and  the  defendant.  2  Greenl. 
Ev.  105,  note.  Where  the  money  has  been  paid  for  theV 
use  of  the  defendant,  the  request  necessary  may  be  either 
eiqn'ess  or  implied.  If  it  has  not  been  made  in  express 
terms,  it  will  be  implied  under  the  following  circumstati- 
ces :  Ist.  Where  the  consideration  consists  in  the  plain- 
tiff having  been  compelled  to  do  that  to  which  the  defend- 
ant was  legally  compellable.  2d.  Where  the  defendant  has 
adopted  and  jetijoyed  the  benefit  of  the  consideration. 
3d.  Wheref  the  plaintiff  voluntarily  does  that  whereunto 
the  defendant  was  legally  compellable,  and  the  defend- 
ant afterwards,  in  consideration  thereof,  expressly  prom- 
ises. But  there  is  this  distinction  between  this  and  the 
two  former  cases ;  in  each  of  the  two  former  cases,  the 
law  will  imply  the  promise  as  well  as  the  request ;  where 
in  this  and  the  following  case  the  promise  is  not  im- 
plied, and  the  request  is  only  implied  where  there  has 
been  an  express  promise.  4th.  In  certain  cases  where 
the  plaintiff  voluntarily  dots  that,  to  which  the  defendant 
is  moraUy  though  not  legally  compellable,  and  the  de- 
fendant afterwards,  in  consideration  thereof,  expressly 
promises.  2  Greenl.  Ev.  §114,  note,  and  cases  cited. 
In  Hallv.  Marstony  17  Mass.  674  it  was  held,  that  where 
A.  was  the  debtor  of  B.  in  the  sum  of  1^1300,  and  also  of 
C,  in  the  sum  of  1^400.00,  and  being  abroad  remitted  to  B. 
a  bill  of  exchange  for  $1,000.00,  with  directions  when  the 
amount  should  be  received,  to  pay  C.  $200.00,  and  B. 
received  the  payment  of  the  bill  at  maturity,  but  ne- 
glected to  pay  C.  as  directed,  and  gave  him  no  return  of 
the  remittance,  B.  was  liable  to  C.  for  the  $200.00  in  an 
action  for  money  had  and  received.  In  the  case  of  Ar- 
nold et  aL  V.  Lymany  17  Mas.  400,  the  action  was  assump- 
sitj  founded  upon  the  following  agreement,  subscribed 
by  the  defendant : 

"  Whereas,  Hezekiah  Hutchins  hath  this  day  assigned, 
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speciirTerm.  transferred,  made  over  and  sold  to  me,  certain  notes,  ac- 
Nutter       counts,  demands,  goods,  wares  and  merchandise  as  per  in- 

sydenstrickcr.  voicc  and  schcdule  annexed,  with  full  authority  to  collect, 
receive  and  make  sale  of  them  to  my  own  use ;  now  there- 
fore, in  consideration  of  the  premises,  I  do  hereby  promise 
and  engage  to  assume  and  pay  the  following  demands 

against  the  said  Hutchins,  as  follows,  to-wit : ,  also  one 

note  to  Samuel  Arnold,  for  two  hundred  and  thirty- 
seven  dollars  ($237.00),  and  to  save  said  Hezekiah  harm- 
less from  all  costs  and  expenses,  on  account  thereof.  In 
witness  whereof,"  &c.  In  that  case  there  was  a  special 
count,  and  a  count  for  money  had  and  received.  And 
the  counsel  for  the  defendant  in  the  court  below,  in  that 
case,  as  the  counsel  for  the  defendant,  Sydenstricker, 
does  in  this  case,  contended  that  the  written  agreement  is 
the  foundation  of  the  action ;  to  that  the  plaintiffs  were  not 
parties ;  that  the  plaintiff  were  strangers  to  the  consid- 
eration, and  could  not  therefore  maintain  the  action. 
Parker,  C.  J.,  in  delivering  the  opinion  of  the  court, 
said :  "There  was  a  sufficient  consideration  for  the  pro- 
mise. The  goods  of  Hvichins,  which  in  his  hands  were 
liable  for  his  debts,  were  transferred  to  the  defendant, 
and  put  into  his  possession.  This  transfer  might  have 
been  avoided  by  the  creditors  of  Hutchins;  but  there  is 
no  evidence  that  the  possession  of  the  defendant  has  ever 
been  disturbed.  The  promise  founded  on  this  consider- 
ation was  not  made  to  Hutchins ;  though  without  doubt 
he  could  have  maintained  an  action  on  the  contract,  had 
he  been  sued  upon  any  of  the  notes,  which  the  defendant 
undertook  to  pay. 

But  we  think  also,  that  the  promise  may  be  legally 
considered  as  made  to  the  several  creditors,  whose  debts 
the  defendant  undertook  to  pay,  if  they  choose  to  avail 
themselves  of  his  engagement.  The  promise  was  to  pay 
certain  particular  debts ;  and  there  seems  to  be  no  reason 
why  it  should  not  be  treated  as  a  promise  to  the  credi- 
itors.  It  being  in  writing,  and  there  being  a  sufficient 
consideration,  it  is  no  objection,  that  it  is  the  promise  to 
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pay  the  debt  of  another.       The  promise  being  not  to  speciifTerm. 

Hutchins  expressly,  but  general,  in  its  form  ;  the  assent       ^^^r 

of  the  creditors  made  them  parties  to  the  promise ;  and  sydenltricktr. 

this  assent  is  sufficiently  proved  as  resj>ects  the  plaintiiFs, 

by  their  bringing  an  action  upon  the  contract. 

Generally,  he  for  whose  interest  a  promise  is  made, 

may  maintain  an  action  upon  it,  although  the  promise  be 

made  to  another,  and  not  to  him."       The  defendant  was 

held  liable  in  the  action. 

The  doctrine,  as  laid  down  in  the  two  cases  cited  from 

Massachusetts,  and  also  in  Greenleaf  on  the  same  subject, 

was  controverted  in  Virginia  in  Ross  v.  Milne  et  tix.y 
12  Leigh  204,  and   in   Clarkson  v.  Doddridge  et  af,,  14 

Gratt.  42;  but  whatever  may  have  been  the  conflict  as 
to  the  law,  it  is  now  settled  by  statute  in  this  State,  sec- 
tion 2  of  chapter  71  of  the  Code,  taken  from  section  1 
chapter  116  of  the  Code  of  1860,  which  is  as  follows  : 

"An  immediate  estate  or  interest  in,  or  the  benefit  of 
a  condition,  respecting  any  estate,  may  bo  taken  by  a 
person  under  an  instrument,  although  he  be  not  a  party 
thereto;  and  if  a  covenant  or  promise  be  made  for  the 
sole  benefit  of  a  person  with  whom  it  is  not  made,  or 
with  whom  it  is  made  jointly  with  others,  such  person 
may  maintain,  in  his  own  name,  any  action  thereon, 
which  he  might  maintain  in  case  it  had  been  made  with 
him  only,  and  the  consideration  had  moved  from  him  to 
the  party  making  such  covenant  or  promise." 

Applying  these  principles  to  the  case  here,  what  is  the 
result  ?  There  is  legal  testimony  in  the  case  to  show 
clearly  that  the  plaintiff',  was  legally  bound  to  pay  the 
execution,  described  in  the  obligation  in  the  declaration. 
That  the  execution  was  against  the  original  defendant, 
John  McMartin  and  the  plaintiff*  here,  Jeremiah  Nutter, 
his  surety ;  that  McMartin  afler  the  levy  was  trying  to 
get  security  in  an  undertaking  for  the  forthcoming  of 
the  property  so  levied  on ;  that  the  said  obligation  was 
then  executed,  and  the  consideration  for  said  obligation 
was,  that  McMartin  gave  the  Sydenstrickers  credit  on 
their  indebtedness  to  him  equal  to  the  whole  amount  of 
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spec^^Tem.  ^^^  execution  and  costs ;  and  they,  by  exacting  the  said 
vniia      obligation  for  a  fall  consideration,  bound  themselves  to 

sydenftricktt.  P^y  off  in  fuU  Said  cxccution  and  costs ;  that  McMartin, 
by  showing  said  obligation  to  Nutter,  induced  him  to 
sign  the  undertaking  after  the  Sydenstrickers  had  signed 
it.  Then  they  were  all  bound  to  the  creditor,  Matthew 
McClung ;  that  the  undertaking  was  forfeited,  and  execu- 
tion was  awarded  thereon,  against  all  the  parties  thereto, 
except  Philander  Sydenstricker ;  and  that  Nutter  was 
compelled  to  pay  it.  This  must  all  be  taken  to  be  true, 
in  a  case  like  this  where  the  defendant  in  error  is  like  a 
demurrant  to  the  plaintiffs'  evidence.  It  matters  not 
that  execution  was  not  awarded  against  Philander  Syden- 
stricker. He  had  before  that,  for  a  valuable  consider- 
tion,  assumed  to  pay  the  execution  and  all  costs  that 
might  be  put  on  it.  It  will  not  do  to  say  there  was  no 
obligee  in  said  bond ;  the  case  we  have  cited  of  Arnold 
V.  Lyman,  as  well  as  our  own  statute,  is  a  complete 
answer  to  that  objection.  The  execution  was  the  debt 
of  the  Sydenstrickers,  after  they  had  executed  the  agree- 
ment. The  promise  thereon  was  made  for  the  benefit  of 
Jeremiah  Nutter;  and  he  may  maintain  an  action  upon 
it,  although  the  promise  was  made  to  John  McMartin 
and  not  to  him.  Nutter  was  not  a  volunteer,  he  did  not 
pay  the  debt  officiously ;  he  was  by  the  strong  hand  of 
the  law  compelled  to  pay  it;  and  under  the  circumstances 
of  this  case,  where  the  Sydenstrickers  had  received  the 
fall  amount  of  the  debt  from  McMartin,  and  bound 
themselves  to  pay  the  execution,  it  would  be  grossly  un- 
just, if  they  could  not  be  compelled  to  pay  the  money  to 
the  very  man,  who  was  forced  to  pay  it  for  their  use.  I 
am  of  opinion  for  the  foregoing  reasons,  that  there  is  no 
error  in  the  judgment  of  the  circuit  court  of  Greenbrier 
county,  rendered  on  the  19th  day  of  June  1875;  and  that 
the  same  should  be  affirmed  with  costs  and  damages  ac- 
cording to  law. 

Judges  Gbeen  and  Moore  concurred. 

Judgment  Affirmed. 
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Genin,  Ex'or,  d  cU.  V.  Ikgebsoll  et  uz. 
Decided  November  17, 1877. 

Q.  sold  to  I.  several  tracts  of  land  for  914,000.00,  I.  executed  to 
G.  seven  single  bills  for  $2,000.00  each,  the  first  payable  on  the 
2d  day  of  February,  1866,  and  the  others  1850-7-8-9-60-61, 
respectively,  with  interest  payable  annually  on  all  except  the 
first,  and  executed  a  mortgage,  in  which  his  wife  joined,  to  se- 
cure the  payment  of  said  single  bills,  in  which  he  says  the 
price  of  the  land  was  $14,000.00  and  "the  whole  of  which  is  to 
be  paid  to  said  Thomas  H.  Genin  as  follows:  in  seven  equal 
annual  installments  of  $2,000.00  each,  one  of  which  install- 
ments is  to  be  paid  on  the  2d  day  of  February  in  each  of  the 
seven  years  next  following  the  date  hereof,  with  interest  on 
said  purchase  money  from  the  2d  day  of  February  1864,  at 
the  rate  of  six  per  centum  per  annum,  payable  annually— 
that  is  to  say,  on  the  2d  day  of  February  in  each  of  the  next 
seven  years  the  interest  on  all  the  principal  then  unpaid  is  to 
be  paid,"  &c.  In  a  suit  to  foreclose  the  mortgage,  the  cause  is 
referred  to  a  commissioner,  and  the  commissioner  in  making 
up  his  statement  charges  interest  upon  interest,  and  the  court 
confirms  the  report  thus  made.    Held  : 

I.  That  interest  upon  interest  was  not  allowable,  there  being 

no  agreement  that  after  interest  was  due,  interest  should 
be  charged  thereon. 

II.  In  general,  where  neither  the  debtor  nor  the  creditor 
makes  an  application  of  the  payments,  where  there  are 
several  debts  existing  from  the  same  debtor  to  the  same 
creditor,  the  payments  will  first  be  applied  to  the  dis- 
charge of  the  oldest  debt,  and  so  on  until  ail  are  paid 
pajring  interest  first ;  in  this  cause,  under  the  terms  of  the 
mortgage  the  seven  notes  therein  secured  must  be  re 
garded  as  one  debt  on  which  the  interest  was  payable 
annually,  and  the  payments  made  should  first  have  been 
applied  to  the  payment  of  the  interest  due  on  the  whole 
debt,  then  to  the  discharge  of  the  notes  in  their  order. 
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speciarxerm.       Appeal  from,  and  supersedeas  to,  a  decree  of  the  circuit 

"oenin.ex'ori^^^"''*'  ^^  Marshall  county,  rendered  on  the  3d   day   of 

''y^'        April  1876,  in  a  cause  in  chancery,  then  pending  in  said 

*°^"^^* '''"'' court,  wherein  John  N.  Gen  in,  executor  of  Thomas  H. 

Genin,  deceased,  was  plaintiff,  and  Josiah  Ingersoll  and 

Matilda  C,  his  wife,  were  defendants,  granted  upon  the 

petition  of  said  defendant,  Josiah  Ingersoll. 

Hon.  T.  Melvin,  Judge  of  the  first  judicial   circuit, 
rendered  the  decree  complained  of. 

Daniel  Lamh  and  Hanson  Oriswell  for  appellant. 

J,  L,  Parkinson  and  /.  Dallas  Ewing  for  appellee. 

Johnson,  Judge,  states  the  case  as  follows : 

On  the  2d  day  of  February  1854,  Josiah  Ingersoll 
and  Matilda,  his  wife,  executed  to  Thomas  H.*  Genin,  a 
mortgage  on  certain  lands  therein  mentioned,  to  secure 
the  purchase  money  thereon.  In  said  mortgage  is  the 
following  clause :  "The  said  Josiah  Ingersoll  ha§  pur- 
chased tlie  above  granted  land  from  said  Thomas  H. 
Genin  and  Florian  Genin,  at  the  price  of  fourteen 
thousand  dollars  ($14,000.00),  the  whole  of  which  is  to 
be  j)aid  to  the  said  Thomas  H.  Genin,  as  follows ;  in  seven 
equal  annual  installments  of  two  thousand  dollars 
($2,000.00);  each  one  of  which  installments  is  to  be  paid 
on  the  2d  day  of  February  in  each  of  the  seven  years,  next 
following  the  date  hereof,  with  interest  on  said  purchase 
money,  from  the  2d  day  of  February  1854,  at  the  rate  of 
six  })er  cent  per  annum,  payable  annually — that  is  to  say, 
on  the  2d  day  of  February  in  each  of  the  next  seven 
years,  the  interest  on  all  the  principal  then  unpaid,  is  to 
be  paid  (for  which  installment  and  interest  the  said 
Josiah  has  given  his  seven  sealed  notes  to  said  Thomas 
H.  Genin),  all  which  purchase  money  and  interest,  the 
said  Josiah  hereby  promises  and  binds  himself,  his  heirs, 
&c.,  to  pay  to  the  said  Thomas  H.  Genin,  or  his  assigns, 
at  the  respective  times  aforesaid.      Now  therefore  the 
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condition  of  this  deed  is  such,  that  if  the  said  Josiah,  his  speciaf  Term. 
legal  representatives  or  assigns,  shall  punctually  pay  to  cenin.ex'or, 
the   said   Thomas   H.   Genin,   or   his  assigns,  the  said        %"'* 
several  installments  of  principal  and  interest,  when  the  i°8^"»^i«'«'- 
same  shall  respectively  fall  due,  and  payable  as  aforesaid, 
so  that  no  default  be  made  in  payment  of  any  of  them  in 
whole  or  part,  then  this  deed  shall  be  void,  &c/^     The 
following  copy  of  the  second  note  shows  the  character  of 
all  of  them : 

$2,000.00      Marshall  Coui^t,  Va.,  Feb.  2,  1854. 

On  or  before  the  2d  day  o<  February  1856,  I  promise 
and  bind  myself,  my  heirs,  &c.,  to  pay  to  Thomas  H. 
Genin,  or  his  assigns,  two  thousand  dollars,  with  inter- 
est thereon  from  the  2d  day  of  February  1854,  payable 
annually,  being  the  second  installment  of  the  purchase 
money  for  the  land  this  day  conveyed  by  quit  claim  deed 
to  me  by  said  Genin  and  son.  Witness  my  hand  and  seal. 
"Josiah  Ingersoll.  [Seal].^^ 

On  the  back  of  this  note  is  the  following  receipt: 
"The  within  has  been  paid  off  at  several  times,  for 

which  items  of  payment  he,  the  drawer,  holds  my  receipt, 

to-wit : 

"On  Feb  19,  im\  $1300  00 

"April  22,     "         500  00 

"Dec.    29,    "         200  00 

•*April    3,  1857, 500  00 

"June  30,    "      300  00 

"T.  H.  Genin." 
Some  of  the  other  receipts  for  purchase  money,  both 
by  Thomas  H.  Genin  and  John  N.  Genin,  executor  of 
the  last  will  of  said  Thomas,  appear  in  the  record,  none 
of  which  shows  an  application  ot  the  purchase  money 
paid,  nor  is  there  any  thing  in  the  record  to  show,  that 
Ingersoll,  the  debtor,  ever  directed  how  any  of  it  should 
be  applied.  He  paid  from  time  to  time,  as  appears  by  the 
report  of  the  commissioner,  amounts  which  in  the  aggre- 
gate amounted  to  between  $1 7,000.00  and  $  1 8,000.00.  At 
June  rules  1873,  John  N.  Genin,  executor  and  residua- 
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specuS'ifenn.  ^7  legatee  of  Thomas  H.  Genin,  filed  his  bill  in  the  cir- 
Q«nin,  ex'or,  ^"'^  court.  of  Marshall  county,  charging  that  the  moneys 
mentioned  in  the  mortgage,  and  the  interest  thereon  had 
not  been  paid,  or  any  part  thereof,  and  prayed  that  the 
mortgage  might  be  foreclosed.  To  this  bill  Ingersoll 
and  wife  were  made  defendants.  Affidavit  having  been 
filed  that  Matilda  Ingersoll  was  a  non-resident  of  the 
State,  an  order  of  publication  issued  as  to  her;  but  it  does 
not  appear  by  the  record  or  by  any  decree  of  the  court 
that  it  was  executed  :  and  she  does  not  appear  in  the 
case.  The  defendant,  Josiah  Ingersoll,  answered  the 
bill,, in  which  answer  he  set  up  his  payments,  claiming 
that  on  the  five  remaining  notes,  after  paying  off  the  first 
two,  he  had  paid  J10,000.00  of  principal,  and  $7,823.50 
of  interest,  and  that  he  had  overpaid  the  debt;  and 
prays  that  an  account  might  be  taken  of  the  several  pay- 
ments made  on  said  mortgage  debt,  and  that  the  balance, 
if  any  there  might  be,  due  the  defendant  on  that  account 
might  be  ascertained,  &c.  On  the  3rd  of  October  1874 
an  order  by  consent  was  made  referring  the  cause  to  a 
commissioner,  '^  to  take  and  state  an  account  of  the  bal- 
ance, if  any,  remaining  due  on  the  mortgage  debt  men- 
tioned in  the  bill,  and  what  parcels  of  land  remain  sub- 
ject thereto,  and  in  what  order  the  said  parcels  are  res- 
pectively chargeable  therewith,  and  of  the  amount,  if  any, 
which  may  be  due  to  the  defendant,  JngersoU,  on  ac- 
count of  over-pay,  if  made  by  him,  on  said  debt." 

The  commissioner  filed  his  report,  containing  two 
statements: 

Number  one,  was  made  on  the  basis  of  applying  the 
payments  as  they  were  made,  first,  to  the  discharge  of 
the  interest  on  the  whole  debt  included  in  the  five  re- 
maining notes — two  of  the  seven  having  been  considered 
paid,  and  delivered  up  to  Ingersoll — and  then  to  the 
discharge  of  the  principal.  This  statement,  at  the  time 
the  report  was  made  up,  showed  that  Ingersoll  was  in- 
debted to  the  plaintiff  1868.37. 

Statement  number  two,  charges  interest  upon  interest, 
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after  the  same  became  due  and  remained  unpaid,  and  spedafTem. 
found  the  said  IngersoU  indebted  to  the  plaintiff  in  the  G^euin,  ex'or, 
sum  of  $2,093.42.  ^^• 

The  defendant  excepted  to  the  within  report  of  com-  ^"x"*^^****- 
missioner  Morris  for  this : 

1st.  That  the  commissioner  proceeded  upon  the  assump- 
tion, that  the  payments  made  by  defendant  on  account  of 
the  first  two  notes,  and  credited  thereon,  only  paid  off 
and  discharged  said  two  notes,  with  interest  on  the  prin- 
cipal sum,  when  the  notes  were  taken  up,  when,  in  fact, 
the  payments  will  show,  even  upon  the  principle  adopted 
by  the  commissioner,  that  they  were  overpaid  $183.33^, 
after  paying  the  annual  interest  on  the  whole  of  the 
principal. 

2d.  The  commissioner  did  not  consider  that  the  pay- 
ments made  by  IngersoU  prior  to  the  taking  up  the  first 
note,  were  the  only  payments  appropriated  by  Genin  in 
discharge  of  the  annual  interest  on  the  principal  sum^ 
as  appears  from  his  indorsement  on  the  back  of  said  note. 

3d.  The  commissioner  should  have  commenced  his 
account  with  the  first  note,  and  ascertained  whether  the 
payments  made  by  IngersoU  on  account  of  the  same, 
including  the  interest  on  the  principal  sum,  paid  or  over- 
.paid  the  same — the  defendant  showing  that  the  same  was 
overpaid  J183.33J,  for  which  the  commissioner  gives 
him  no  credit;  and  the  commissioner  should,  in  like 
manner,  have  ascertained  whether  the  payments  made  by 
IngersoU,  on  account  of  the  second  note,  and  interest  on 
principal  sum,  paid  or  overpaid  the  same — the  defendant 
showing  by  his  said  payments  that  the  same  was  over- 
paid $80.00,  for  which  the  commissioner  gave  him  no 
credit. 

4th.  The  commissioner  erred  in  stating  in  his  said  re- 
port that  there  was  due  said  Genin  $10,000.00  as  of  Feb- 
ruary 2,  1857,  when,  in  fact,  only  $2,000.00  was  due  at 
that  time,  and  a  similar  amount  falling  due  each  year 
until  1861.  The  commissioner  should  have  taken  up 
each  note  in  its  order,  and  applied  the  payments  to  the 
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Speciia^enn.  <^ischarge  of  the  interest  on  the  same  first,  and  then  to 

Qenin,ex'or,  ^^^  principal,  until  the  first  note  was  paid  ;  and  so  on  in 

^v^''        like  manner  with  each  note  in  its  regular  order  until  all 

ngenonttvx,  ^y^^e  paid,  so  as  to  avoid  the  compounding  of  interest. 

On  the  3d  day  of  April  1876  the  court  in  its  decree 

overruled  the  exceptions  to  the  commissioner's  report, 

and  confirmed  the  same  in  general  terms,  without  saying 

which  statement  of  the  commissioner  it  adopted  ;  but  the 

court  did,  in   fact,  adopt   statement  number  two,   as  it 

decreed  that  the  amount   of  money  found  due  therein, 

to-wit :  $2,093.42,  should  be  within  thirty  days   by  the 

defendant   paid  to  the  plaintiff;  and   if  not  so  paid,  the 

the  said  mortgage  should   be  foreclosed  ;  and  apiK)inted 

the  sheriff  of  Marshall  county  to  sell   sufficient  of  the 

land  to  pay  the  same,  &c. 

From  and  to  this  decree,  an  appeal  and  supersedeas 
were  allowed. 

Opinion  of  the  Court  delivered  by  Johnson,  Judge: 

It  is  claimed  by  appellees,  that  if  there  was  any  error 
in  the  court,  as  to  the  amount  of  purchase  money  due,  as 
found  by  the  decree,  based  upon  the  commissioner's  re- 
port, that  such  error  under  sections  5  and  6  of  chapter 
134  of  the  Code  should  be  corrected:  and  that  until  such 
motion  to  correct  was  made  in  the  court  below,  and 
overruled,  no  appeal  would  lie.  Section  5  of  chapter 
134  of  the  Code  applies,  where  there  is  a  clerical  error, 
but  not,  where  there  is  error  in  judgment,  or  the  decision 
is  founded  on  an  erroneous  view  of  the  law :  otherwise 
there  could  be  no  appeal,  until  the  court  below  had  re- 
fused to  review  its  decree,  or  had  reviewed  and  affirmed  it. 

It  is  claimed  also,  that  the  exception  was  not  as  to  the 
statement  number  two  of  commissioner,  on  which  the 
court  founded  its  decree,  but  as  to  statement  number  one; 
and  that  appellant  cannot  except  here. 

A  commissioner's  report,  if  erroneous  upon  its  face, 
may  be  objected  to  on  the  hearing  of  a  cause,  though  no 
exception  be  previously  filed;  and  such  objection  maybe 
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made  in  the  appellate  court,  though  no  exception  appears  speciij^Term. 
to  have  been  taken  in  the  court  below:  Hyman,  Moses  oenin, ex'or, 
dir  Co.  V.  Bradley,  Kyle  &  Cb.,  10  W.  Va.  J'ai. 

The  objection  here  made  by  the  appellant  would  be     ^^  ^^ 
considered,  had  he  made  no  exception  to  the  report  in  the 
court  below,  as  all  the  objections  urged  appear  upon  the 
&ce  of  the  report. 

There  were  exceptions  filed  to  the  commissioner's  re- 
port in  the  court  below,  to  which  the  appellant  will  not 
be  confined.  It  is  clear  from  the  commissioner's  report, 
that  interest  upon  interest  was  charged,  in  making  his 
statement  number  two,  and  that  the  court  decreed  for  such 
interest  so  charged;  was  this  right? 

In  several  cases  where  the  payment  of  the  principal, 
or  a  part  of  it,  has  been  postponed  to  a  more  distant  day 
than  the  interest,  which  by  argeement  was  to  be  paid  at 
certain  specified  times,  as  annually,  or  at  the  end  of  every 
year,  before  the  principal  is  due,  it  has  been  held  that  in- 
terest is  chargable  on  each  installment  of  interest,  and  some 
cases  have  held  generally,  that  where  there  is  an  express 
stipulation,  that  interest  shall  be  paid  at  certain  fixed 
times,  as  annually,  or  at  the  end  of  each  year,  even  if 
the  principal  be  due  at  or  before  the  first  install- 
ment, if  interest  is  due,  interest  is  to  be  charged 
upon  the  interest,  from  the  time  that  it  is  payable. 
Bat  in  other  states  it  is  established  as  a  general 
principle,  without  reference  to  the  distinction  respecting 
the  postponement  of  the  payment  of  the  principal,  that 
though  there  be  an  express  agreement  in  a  note  or  bond 
to  pay  interest  at  a  specified  time,  as  annually  or  semi- 
annually from  the  date,  yet  interest  upon  interest  from 
the  time  when  it  fell  due,  will  not  be  allowed;  but  it  will 
be  considered  that  the  holder,  by  neglecting  to  call  for 
his  interest  when  it  fell  due,  waived  his  right  to  have  it 
converted  into  capital,  yet  it  is  agreed  that  the  claim  to 
interest  on  such  interest  is  an  equitable  one,  and  a  note 
or  other  security  given  for  it  after  it  is  due,  will  be  sus- 
tained and  enforced  as  on  a  good  and  sufficient  consider- 
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speciii'rcrm.  ^^^^o^  '•  1  Am.  Iiead.  Cases,  650,  and  cases  there  cited. 

Genin,  eac'or,  ^^  Gibbs  V.  Chisholm,  2  N.  &  M.  (S.  C),  it  was  held, 
*V^        that  "a  bond,  with  a  condition  that  the  lawful  interest 

ingenoUeftix.  ^^  ^y^Q  whoIc  principal  sum  shall  be  paid  annually,  to- 
gether with  one-third  part  of  the  said  principal  sum,  at 
the  end  of  each  year,  until  the  whole  be  paid  off,  is  not 
usurous;  and  the  obligee  is  entitled  to  interest  on  the 
aggregate  amount  of  principal  and  interest  of  each  in- 
stallment, as  it  becomes  due."  In  this  case,  two  of  the  6ve 
judges  dissented,  and  Johnson,  Judge,  in  the  dissenting 
opinion,  it  seems  to  me,  gives  better  reasons  than  are 
given  by  Judge  Bay,  who  delivered  the  opinion  of  the 
Court.  In  Doig,  adm'r  v.  Barkley  &  Cathcart,  3  Rich. 
125,  it  was  held,  that  "where  a  party  contracts  to  pay  a 
sum  of  money,  with  interest  thereon,  on  a  given  day, 
when  the  day  arrives  the  interest  becomes  principal ;  and 
if  the  debt  be  not  paid,  the  aggregate  of  principal  and 
interest  then  due  bears  interest  for  the  future."  Wright 
v.  Eaves,  10  S.  C.  Eq.  594;  (yNeallw,  Sims,  1  Strobh. 
115;  Pierce  v.  Rowe,  1  N,  H.  179. 

In  Mami  v.  Cross,  9  Iowa.  327,  it  was  held,  that  'Svhen 
by  the  terms  of  the  note,  interest  thereon  is  payable  an- 
nually, the  interest  on  the  principal,  after  it  becomes 
due,  constitutes  an  indebtedness  to  the  payee  upon  which 
interest  should  be  computed."  Other  cases  might  be 
cited,  but  this  will  suffice.  On  the  other  hand, 
in  Connecticut  v.  Jackson,  1  Johns.  Ch.  14,  Chan- 
cellor Kent  said:  "This  allowance  of  compound 
interest  is  inadmissible,  and  the  report  must  be  sent  back 
to  the  master  for  correction.  There  are  cases  in 
which  interest  is  considered  as  changed  into  princi- 
pal, and  permitted  to  carry  interest ;  as  where  a  settle- 
ment of  accounts  takes  place  after  interest  has  became 
due,  or  an  agreement  is  then  made  that  the  interest 
due  shall  carry  interest,  or  the  principal  and  interest  are 
computed  in  a  master's  report,  and  the  same  is  confirmed. 
But  except  in  some  such  special  case,  interest  upon  in- 
terest is  not  allowed,  and  the  uniform  course  of  the  de- 
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oisions  is  against  it,  as  being  a  hard  and  oppressive  ex-  gpedij'romi. 
action,  and  tending  to  usury.     Even  an  original  agree-  Gcnin,  ex'or, 
ment,  at  the  time  of  the  loan  or  contract,  that  if  interest        %^ 
be  not  paid  at  the  end  of  the  year,  it  shall  b6  deemed  ^^°«'^"«'"«- 
principal  and  carry  interest,  will  not  be  recognized  as 
valid.     Such  a  provision  would  not  amount  to  usury  so 
as  to  render  the  contract  connected  with  it  illegal  and 
void,  but  this  court  certainly,  and  perhaps  a  court  of  law, 
would  not,  give  effect  to  such  a  provision.^^     Van  Ben- 
achuten  v.  Lawson,  6  Johns.  Ch.  313.     In  Hastings  v. 
Wisnallf  8  Mass.  455,  the  court  held  that  "  upon  a  note 
payable  in  a  certain  number  of  years,  with  interest  annu- 
ally,  judgment  can  only  be  received  for  simple  interest  on 
the  principal  sum,"  for  the  reason  that  the  plaintiff  might 
have  brought  his  action  for  the  interest  at  the  end  of 
each  year,  and  that  by  neglecting  this  he  might  be  con- 
sidered as  waiving  his  claim  to  compound  interest.    Von 
Hernort  v.   Porter,  11   Mete.  210.      Ferry  v.   Ferry,  2 
Cash.  92. 

In  PindalVs  Ex'or,  <frc.  v.  Bank  of  Marietta,  10  Leigh 
481,  Judge  Cabell,  in  delivering  the  opinion  of  the 
court  said :  "  A  debtor  owing  a  debt  consisting  of  prin- 
cipal and  interest,  and  making  a  partial  payment,  has  a 
right  to  direct  its  application  to  so  much  of  the  principal 
in  exclusion  of  the  interest;  and  the  creditor,  if  he  re- 
receives  it,  is  bound  to  apply  it  accordingly.  And  it  is 
the  general  rule  of  law,  that  interest  shall  not  bear  in- 
terest. This  rule  of  law  will  however  yield  to  the  agree- 
ment of  the  parties  express  or  implied ;  if  therefore  a 
debtor  in  consideration  of  forbearance  agrees  with  the 
creditor,  that  he  will  pay  interest  on  interest  heretofore 
accruedy  that  agreement  will  be  enforced.  So  also  I  ap- 
prehend, if  a  debtor  in  consideration  of  forbearance 
agrees  that  he  will  on  a  future  day  pay  the  interest 
heretofore  accrued,  and  fails  to  pay  it  on  the  day,  a  jury 
or  a  court  of  chancery  will  give  interest  on  the  amount 
of  that  interest  after  the  expiration  of  the  day.  This  how- 
ever is  on  the  ground  that  the  contract  of  the  parties  has 
converted* the  interest  into  a  debt." 


Digitized  by 


Google 


etal. 

▼. 

Ingenoll  ei  ux. 


658  SUPBEHE  COUBT  OF  APPEALS 

speciaJ^Tenn.  ^^  ChUdcrs  V.  Dcane  Ac,  4  Rand.  408,  Judge  Carr  said : 
Gcnin,  ex'or,  "  With  Tcspect  to  compound  interest  there  has  been 
considerable  difference  of  opinion  and  of  practice  in 
the  English  chancery.  Some  of  the  early  cases  allowed 
it;  but  the  general  rule  as  settled  by  the  later  cases  is, 
that  it  shall  not  be  allowed.  There  are  still  some  special 
circumstances,  under  which  compound  interest  is  allowed 
as  where  a  settlement  of  accounts  takes  place,  after 
interest  has  become  due,  and  an  agreement  is  then  made 
that  the  interest  due  shall  thereafter  carry  interest ;  or 
the  principal  and  interest  are  computed  in  a  master's 
report,  and  the  same  is  confirmed :  for  after  confirmation, 
it  is  considered  as  a  judgment.  But  an  agreement  made 
at  the  time  of  the  loan,  that  at  the  end  of  the  year 
interest  shall  become  principal,  will  not  be  allowed  ]  not 
that  it  is  usury  and  will  render  the  contract  illegal 
and  void^;  but  because  the  chancery  considers  it 
hard  and  oppressive,  and  tending  to  usury. 

The  agreement  that  interest  become  due  shall  carry 
interest  must  be  prospe/Mve  only.  To  give  it  a  retro- 
spective effect,  to  say  that  interest  due  shall  bear  in- 
terest from  a  time  previous  to  the  agreement,  is  equally 
objectionable  as  an  original  agreement  that  interest  when 
due  shall  become  principal.  Perhaps  it  is  more  mischievooS) 
for  at  the  original  agreement,  the  parties  are  inde{)end- 
ant  of  each  other  and  free  to  contract  or  not;  subse- 
quently they  meet  on  different  and  unequal  terms,  as 
debtor  and  creditor  ;  the  one  probably  distressed  and  un- 
able to  pay,  the  other  in  a  situation  to  take  advantage  of 
this  distress,  and  exact  oppressive  stipulations.^'  Although 
on  this  subject  there  is  a  conflict  of  authority,  yet  I  do 
not  hesitate  to  say,  that  the  decisions  against  allowing 
interest  upon  interest,  unless  under  the  special  circum- 
stances named,  are  more  in  accordance  with  justice  and 
reason,  and  as  those  principles  have  been  approved  in 
Virginia  in  the  cases  we  have  cited,  they  will  be  followed 
by  us.  In  this  case  there  is  no  pretence,  that  there  was 
any  express  agreement  to  pay  interest  upon  interest  and 
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we  therefore  think  the  court  clearly  erred  in  confirming  specifTerm. 
a  commissioner's  report,  which  under  such  circumstance,  oenin,  ex»or, 
allowed -interest  upon  interest.  v. 

The  next  question  is :  How  should  the  payments  have  °^*^  ***' 
been  applied  ?  There  was  no  direction  by  the  debtor,  at 
the  time  the  payments  were  made,  how  to  apply  them,  and 
no  special  application  made  by  the  creditors,  except  as 
to  the  first  two  notes.  In  general  where  neither  the 
debtor  nor  creditor  makes  an  application  of  the  payment, 
where  there  are  several  debts  existing  from  the  same 
debtor  to  the  same  creditor,  the  payments  will  first  be 
applied  to  the  discharge  of  the  oldest  debt,  and  so  on  in 
their  order  until  all  are  paid  ;  Smith  v.  Lloyd,  11  Leigh 
513;  Hoicard  v.  McCall,  21  Gratt.  205;  Chapman  d  al. 
V.  Commonwealth,  25  Gratt.  721  ;  Bank  of  the  United 
Stales  V.  Stinger  et  al.,  13  Ohio  240 ;  Hollister  v.  Davis, 
54  Pa.  St.  508. 

But  if  the  contract  itself  specifies  how  the  money  is 
to  be  paid,  that  of  course  will  control.  Wc  do  not 
deem  it  necessary  in  this  case  to  consider,  whether  ac- 
cording to  the  common  law  rule  the  seven  bonds,  exe- 
cuted by  the  defendant,  constituted  seven  different  con- 
tracts, or  but  one.  As  far  as  the  application  of  the 
payments  of  interest  are  concerned  in  this  case,  that  is 
governed  by  the  express  language  of  the  mortiijage  itself, 
which  was  executed  by  defendant  and  wife  to  secure  the 
payment  of  said  seven  several  bonds.  That  language  is 
as  follows : 

"  But  whereas,  the  said  Josiah  has  purchased  the 
above  granted  land  from  said  Thomas  H.  Geuin  and 
Florian  Genin,at  the  price  of  fourteen  thousand  dollars 
($14,000.00),  the  whole  of  which  is  to  be  paid  to  said 
Thomas  H.  Genin,  as  follows:  in  seven  equal  annual 
installments  of  two  thousand  dollars  ($2,000.00)  each, 
one  of  which  installments  is  to  be  paid  on  the  2d  day  of 
February  in  each  of  the  seven  years  next  following  the 
date  hereof,  with  interest  on  said  purchase  money  from 
the  2d  day  of  February  1854,  at  the  rate  of  six  per  centum 
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BpecifrCTin.  P^r  annum,  payable  annually — thai  is  to  wry,  on  the  2d 
»eai'n,  ex'or,  <^«y  of  February  in  each  of  the  next  seven  years  the  inters 
est  on  all  the  principal  unpaid  is  to  be  paid"  &c. 

Here  is  an  express  agreement,  that  the  interest  on  off 
the  purchase  money  unpaid  is  to  be  paid  on  the  2d  of  Feb- 
ruary in  each  of  the  succeeding  years,  and  each  of  the 
notes  themselves  say,  that  interest  thereon  is  to  be  paid 
annually;  then  when  the  payments  were  made,  it  was 
the  manifest  intentionof  the  debtor  under  his  contract, 
that  the  interest  due  and  unpaid  should  first  be  paid,  and 
next  the  notes  or  single  bills  in  their  order. 

It  is  insisted  that  the  report  of  the  commissioner  is 
wrong,  because  it  appeared  from  the  record  that  the  first 
two  notes  had  been  overpaid,  and  the  defendant  should 
have  credit  for  such  over-pay.  I  think  he  should  have 
such  credit,  if  he  did  pay  more  money  on  said  notes  than 
was  sufficient  to  discharge  the  principal  and  interest 
The  bill  claims  that  said  notes  were  paid  off  and  given 
up ;  this  the  answer  admits,  but  sets  out  all  the  payments 
made,  and  asks  credit  for  the  same,  which  he  surely 
ought  to  have. 

I  have  not  made  any  calculation  of  the  interest  and 
payments  on  the  not«s,  as  they  appear  in  either  of  the 
statements  in  the  commissioner's  report.  The  basis 
adopted  in  statement  number  one  seems  to  be  right, 
except  that  he  ought  to  have  commenced  at  the  begin- 
ning, as  all  the  payments  are  set  up  in  the  answer.  He 
ought  to  have  started  with  the  seven  notes,  amount- 
ing to  $14,000.00,  cast  the  interest  thereon  until  the  first 
payment,  and  then  applied  the  payment  to  the  interest  due, 
first,  and  then  to  the  discharge  of  the  first  note,  and  so 
on  until  all  the  interest  and  principal  were  paid,  paying 
interest  due  first,  then  the  notes  in  their  order. 

For  the  foregoing  reasons,  the  decree  of  the  circuit 
court  of  Marshall  county,  rendered  in  this  cause  on  the 
3d  day  of  April  1876,  is  reversed,  with  costs  to  the  ap- 
pellant against  the  appellee,  John  W.  Genin,  executor 
and  residuary  legatee  of  Thomas  H.  Genin,  deceased/ 
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and  this  cause  is  remanded  to  the  circuit  court  of  Mar-  speciiS^Term. 
sha]]  county,  with  instructions  to  have  the  cause  matured  Genin,  ex'or, 
for  hearing  as  to  the  defendant,  Matilda  C.  Ingersoll, 
before  anything  further  is  done  in  the  cause,  and  then  to 
re-commit  the  report  of  the  commissioner  to  J.  D.  Morris 
or  some  other  commissioner,  to  state  an  account  in  ac- 
cordance with  this  opinion ;  and  further  to  proceed  with 
the  cause  according  to  the  principles  of  this  opinion, 
and  according  to  the  principles  and  practice  of  courts 
of  equity. 

The  other  Judges  concurred. 

Decree  Reversed  and  cause  remanded. 
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l|>((eelit(u. 


Anderson,  &c.  v,  Cranmer  et  al. 

(Absent,  Haymonp,  Judge). 

Decided  November  17,  1877. 

Mrp.  A„  the  wife  of  A.,  deceased,  as  the  next  friend  of  her  two 
infant  children,  only  heirs-at-law  of  A.,  institutes  a  suit  in 
chancery,  to  set  aside  a  deed  of  trust,  executed  by  A.  in  his 
lifetime  to  G.  L.  C,  as  trustee,  to  secure  a  debt  due  to  C,  on  the 
ground  that  at  the  tiuie  the  deed  was  exe<mted,  A.  was  insane. 
C.  and  G.  L.  C  were  sworn  as  witnesses  in  their  own  behalf, 
and  proved  that  at  the  time  the  deed  was  executed,  they  both 
being  present,  the  said  A.  was  of  sound  mind,  and  this  opin- 
ion they  base  upon  his  conduct  and  conversation  at  the  time 
and  before.    Held  : 

I.  That  under  the  second  exception  to  section  2  of  chapter 

130  of  the  Code  the  evidence  is  inadmissible. 

II.  That  such  witnesses  under  said  exception  were  incom- 

petent to  give  any  opinions  as  to  the  grantor's  sanity, 
based  on  anv  transaction  or  conversations  had  with  him 
personally  at  that  or  any  other  time. 

2.  The  point  of  time  to  be  looked  to  by  the  court  or  jury,  in  de- 

termining the  competency  of  a  grantor  to  make  a  deed,  is  that, 
when  the  deed  was  executed  ;  but  the  condition  of  the  gran- 
tor's mind,  l)0th  before  and  after  the  execution  of  the  deed, 
is  prfi])er  to  be  considered,  in  determining  what  waa  his  men- 
tal condition  at  the  time  the  deed  was  executed. 

3.  The  presumption  of  law  is  always  in  favor  of  the  sanity,  at  the 

time  the  deed  was  executed,  of  a  person  whose  deed  is  brought 
in  question;  and  the  burden  of  proof  then  lies  upon  him  who 
asserts  unsoundness  of  mind,  unless  a  previous  state  of  in- 
sanity has  been  established :  in  which  case  the  burden  is 
shifted  toliim,  who  claims  under  the  deed. 

4.  The  chancellor  may,  in  the  exercise  of  his  discretion,  either  di- 
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rect  an  iasne  or  refuse  to  do  so ;  but  this  discretion  must  be  gp^jj^'emi. 
properly  exercised;  and  a  mistake  in  its  exercise  is  just  ground 
of  appeal. 


5.  Where  there  is  such  a  conflict  of  evidence,  that  it  is  so  nearly 

balanced,  as  to  make  it  doubtful  on  which  side  is  the  prepon- 
derance, an  issue  ought  to  be  directed;  but  where,  though 
there  be  a  conflict,  it  is  not  of  such  a  character,  no  issue  ought 
to  be  ordered. 

6.  Such  doubt  in  the  mind  of  the  chancellor  must  not  be  a  facti- 

tious but  a  reasonable  one ;  justified  by  such  conflict  of  the 
evidence. 

7.  Even  after  a  verdict  is  rendered  by  a  jury  on  an  issue  out  of 

chancery,  if  upon  the  proofs,  ap  they  stood  at  the  hearing,  an 
issue  ought  not  to  have  been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  verdict,  to  set  aside  the  order 
directing  the  i^ue,  and  enter  a  decree  on  the  merits,  as  dis« 
closed  by  the  proofs  on  the  hearing  when  the  issue  was  ordered, 

8.  It  is  the  duty  of  an  appellate  court  in  reviewing  a  decree  found- 

ed on  the  verdict  of  a  jury,  rendered  on  an  issue  out  of  chan- 
cery, to  look  to  the  state  of  the  proofs,  at  the  time  the  issue 
was  ordered  ;  and  if  satisfied  Ihat  the  chancellor  has  improp- 
erly exercised  his  discretion  in  directing  the  issue,  to  render  a 
decree,  notwithstanding  the  verdict,  according  to  the  merits 
as  disclosed  by  the  proofs  on  the  hearing,  when  the  isvsue  was 
ordered. 

Appeal  from,  and  supersedeas  to,  a  decree  of  the  cir- 
cuit court  of  Ohio  county,  rendered  on  the  7th  day  of 
February  1876,  in  a  cause  in  chancery,  in  said  court 
then  pending,  wherein  Mary  Anderson,  as  next  friend 
of  John  Anderson  and  Lavinia  Anderson,  was  plaintiflf, 
and  Gibson  L.  Cranmer,  Alexander  Carson  and  Charles 
Watkins  were  defendants,  allowed  upon  the  petition  of 
the  said  plaintiff  below. 

Hon.  T.  Melvin,  Judge  of  the  first  judicial  circuit, 
rendered  the  decree  below. 

JoHiiisoN,  Judge,  who  delivered  the  opinion  of  the 
Court,  furnishes  the  following  statement  of  the  case: 

This  is  an  appeal  from  a  final  decree,  rendered  by  the 
circuit  court  of  Ohio  county  on  the  7th  day  of  February 
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spedlfTerm.  ^876.      The  bill  was  filed  on  the  10th  day  of  October 
Anderson  dbc,  ^874  by  Mary  Anderson,  as  mother  and  next  friend  ol 

Cranmer^oz.  her  infant  children,  John  Anderson  and  Lavinia  Ander- 
son. The  bill  alleges  that  said  infants  are  the  children 
of  said  Mary  and  her  husband,  Samuel  Anderson;  that 
said  Samuel  died  in  the  month  of  August  1873;  that  on 
the  7th  day  of  May  1873,  said  Anderson  conveyed  lot 
No.  64  in  Zane's  addition  to  the  city  of  Wheeling,  to 
Gibson  L.  Cranmer,  in  trust,  to  secure  to  Alexander  Car- 
son the  payment  of  a  note  of  $1,152.00;  that  at  the  time 
of  the  making  of  said  note  and  deed  of  trust,  the  said 
Samuel  Anderson  was,  and  had  been  for  some  time 
previous,  notoriously  insane;  and  he  was  shortly 
afterwards  committed  to  the  jail  of  Ohio  county  as  a 
lunatic ;  that  said  Anderson  never  received  any  consid- 
eration for  said  note,  or  deed  of  trust ;  that  said  trustee 
had  advertised  the  property  for  sale  under  said  trust  and 
was  then  crying  the  sale  at  the  court  house  door.  The 
bill  prayed  that  the  proper  parties  should  be  made  de- 
fendants thereto  and  for  an  injunction  to  said  sale. 

On  the  same  day  the  bill  was  sworn  to;  after  which  an 
amendment  was  made  thereto,  which  showed,  that  since 
the  bill  was  partly  prepared,  and  the  complainant  was 
making  every  effort  to  complete  it  in  time  to  prevent  the 
sale,  the  said  Gibson  L.  Cranmer,  knowing  of  the  inten- 
tion of  complainant  to  apply  for  an  injunction,  and  de- 
siring to  hasten  the  sale,  in  order  to  complete  it  before 
the  injunction  could  be  obtained,  sold  the  said  property 
to  Charles  Watkins  for  $1,850.00 ;  that  said  Watkins, 
Cranmer  and  Carson  all  knew  of  the  insanity  of  Samuel 
Anderson  at  the  time  of  making  the  said  deed  of  trust; 
that  the  property  is  worth  at  least  $3,000.00,  and  oould 
have  been  made  to  bring  much  more  than  $1,800.00  had 
the  sale  not  been  unduly  hastened.  The  prayer  of  the 
bill  was  that  said  Watkins  also  be  made  a  party  to  the 
bill ;  that  Cranmer  might  be  enjoined  from  completing  said 
sale,  and  said  Watkins  from  paying  him  the  purchase 
money ;  or  if  part  of  the  purchase  money  had  been  paid, 
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that  said  Cranmer  might  be  enjoined  from  paying  it  to  specif  Term. 
Carson  or  any  one  else ;  that  said  deed  of  trust  and  the  Andenon  &c., 
sale  under  it,  be  declared  void;  and  for  general  relief.  cranmer«<af. 
The  bill  was  duly  sworn  to  by  the  complainant. 

On  the  10th  day  of  October  1874  the  injunction  was 
granted  as  prayed  for.  The  deed  of  trust  is  filed  as  an 
exhibit  with  the  bill,  and  shows  it  was  acknowledged  be- 
fore the  clerk  of  the  county  court  on  the  day  it  bore 
date.  The  summons  with  the  injunction  indorsed  there- 
on was  duly  served  on  all  the  defendants  on  the  day  it 
issued,  to-wit :  the  10th  day  of  October  1874,  the  day  the 
sale  was  made. 

At  December  rules  1874  the  defendant,  Carson,  filed 
his  answer,  in  which  he  denies  all  the  material  allega- 
tions of  the  bill  touching  the  insanity  of  Samuel  Ander- 
son, and  the  amount  of  consideration  of  the  note  secur- 
ed by  the  deed  of  trust. 

The  defendant,  G.  L.  Cranmer,  filed  his  answer  to  the 
bill  in  court,  in  which  he  denies  that  Samuel  Anderson 
was  insane  at  the  time  the  trust  was  executed ;  denies 
any  undue  haste  in  selling  said  property  and  denies  that 
he  knew  at  the  time  that  an  injunction  was  being  ob- 
tained to  restrain  the  selling  of  the  same. 

The  defendant,  Watkins,  did  not  answer  the  bill. 

On  the  19th  day  of  June  1875,  "The  case  came  on  to 
be  heard  upon  the  process  and  return  thereon,  the  bill 
taken  for  confessed  as  to  Charles  Watkins,  the  answer 
of  Alexander  Carson  and  Gibson  L.  Cranmer,  the  com- 
plainant's replications  to  said  answers,  and  the  deposi- 
tions and  exhibits  heretofore  filed  in  the  cause.  Upon 
consideration  whereof  the  court  doth  order,  that  a  jury 
be  empaneled  at  the  bar  of  the  court,  to  ascertain  and  de- 
termine by  their  verdict  the  issue,  whether  at  the  time  of 
making  the  deed  of  trust  to  Gibson  L.  Cranmer,  on  the  7th 
day  of  May  1873,  Samuel  Anderson,  deceased,  was  of  sane 
mind.  On  the  trial  of  which  issue  the  said  Gibson  L. 
Cranmer  and  Alexander  Carson  shall  be  plaintifis,  and 
the  said  Mary  Anderson  as  next  friend  of  John  Ander- 
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speciaJ^Term.  ^^^  ^"^  Lavinia  Anderson,  infants,  shall  be  defendants 
Anderson,  Ac  ^^^  ^n  the  trial  of  the  said  issue,  the  witnesses  shall  be 
cnnmetaL  produced  in  open  court,  except  that  the  depositions  of 
witnesses,  who  may  at  the  time  be  out  of  the  jurisdiction 
of  this  court  or  unable  to  attend,  may  be  read.  The  said 
Cranraer  and  Carson  by  their  solicitors  except  to  the 
order  of  the  court  directing  an  issue  in  this  cause,  and 
the  said  Mary  Anderson,  as  next  friend  as  aforesaid,  ex- 
cepts to  her  being  made  defendant  instead  of  plaintiff' 
upon  the  trial  of  the  said  issue."  On  the  5th  day  of 
November  1875  a  jury  was  impaneled  to  try  said 
issue.  On  the  13th  day  of  November  1875,  the  jury 
being  unable  to  agree  were  discharged,  and  the  cause 
continued. 

On  the  12th  day  of  January  1876  another  jury  was 
impaneled  to  try  the  said  issue.  On  the  17th  of  Jan- 
uary 1876  the  said  jury  rendered  the  following  verdict: 
'*We,  the  jury,  find  that  Samuel  Anderson,  deceased,  was 
on  the  7th  day  of  May  1873,  the  date  of  the  execution 
of  the  deed  in  controversy,  of  sane  mind." 

On  the  22d  of  January  1876  upon  the  court  over- 
ruling a  motion  tor  a  new  trial,  which  had  been  made 
when  the  verdict  was  rendered,  the  plaintiff,  as  next 
friend,  &c.,  by  her  counsel,  moved  the  court  to  disregard 
the  verdict  of  the  jury,  and  decree  according  to  the  prayer 
of  the  bill,  which  the  court  refused  to  do. 

On  the  7th  of  February  1876  by  a  decree,  that  day 
rendered,  the  court  dissolved  the  injunction  and  dis- 
missed the  bill.  From  and  to  this  decree  an  appeal  and 
s%iper8edea8  was  allowed.  At  the  time  the  issue  was 
ordered  the  proof  stood  substantially  as  follows : 
For  the  Plaintiff. 
George  Spindler — Was  acquainted  with  grantee  about 
six  years,  thought  he  was  crazy ;  had  been  at  work 
for  him,  and  thought  he  was  crazy  from  about  the  1st  of 
April  1873;  continued  working  for  him  until  in  June; 
his  reasons  for  his  belief  were :  saw  him  many  a  time 
start  to  town  with  but  one  shoe  on,  and  no  coat  or  hat. 
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had  to  go  and  bring  him  back,  would  come  for  no  one  specila^'enn. 
else;  saw  him  also  sharpening  knives  and  hatchets;  sel-  Anderaon,  Ac. 
dora  saw  him  without  a  knife  or  hatchet  in  his  hand:  cranmie<az. 
one  time  he  wanted  three  or  four  to  clear  out  a  big  piece 
of  ground  ;  said  he  wanted  to  plant  five  or  six  thousand 
bushels  of  potatoes,  potatoes  had  all  been  planted  at  the 
time ;  one  morning,  before  any  of  the  rest  got  up,  he 
came  to  town,  Mr.  Carson  (one  of  defendants)  and  wit- 
ness started  in  search,  and  found  him  in  the  market 
house,  and  took  him  home;  talked  about  so  much  foolish- 
ness that  witness  can't  remember  any  certain  thing  he 
then  said ;  he  used  to  be  trying^  to  make  baskets  with 
his  knives  and  hatchets ;  often  wanted  witness  to  get  up 
and  go  with  him  to  dig  for  gold ;  said  he  had  dreamed 
of  where  there  were  three  big  cans  full ;  would  wake 
witness  up  at  two  or  three  o'clock  in  the  morning,  and 
want  him  to  go  with  him  to  help  dig  up  the  gold  and  bring 
it  home ;  saw  him  daily  while  there ;  could  not  say 
exactly  whether  he  was  in  town  on  the  day  the  deed  of 
trust  was  executed;  one  day  saw  Anderson  and  Carson 
come  out  of  the  court  house;  Anderson  seemed  pretty 
full;  next  day  heard  Anderson  tell  his  wife  he  had  given 
the  deed  of  trust ;  when  witness  saw  him  at  the  court 
house  was  after  he  was  crazy ;  was  the  7th  May  before 
he  died,  that  he  saw  him  in  the  court  house;  witness  saw 
him  in  jail,  he  was  crazy  ;  had  no  clothes  (»n  him ;  was 
all  covered  with  filth ;  if  Carson  did  not  know  he  was 
crazy,  he  should  have  known  it,  for  he  was  at  his  house 
often  enough.  Before  the  7th  May  1873,  Anderson  had 
shown  before  Carson  that  he  was  crazy ;  for  Carson  and 
witness  slept  together  one  night  at  Anderson's  ;  Anderson 
got  up  and  came  to  town,  and  Carson  and  witness  came 
afler  him,  and  all  the  way  in  were  talking  about  his  crazi- 
ness ;  when  he  was  found  he  appeared  to  be  wanting 
liquor,  but  had  not  found  any.  When  he  told  Mrs. 
Anderson  that  he  had  made  the  deed  of  trust ;  she  asked 
him  what  he  had  given  it  for  ;  he  said  to  save  the  prop- 
erty from  McGeary ;  she  said  he  had  done  wrong ;  he 
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speciirTerm.  ^^^  ^^  thought  he  had  his  property  safe  from  McGeary. 
Anderson  Ac.  ^^  cross-examiuation,  witness  was  asked  to  repeat  the 
Ctznmireicu.  Conversation  ho  had  with  Carson  ;  he  replied  he  had  sold 
Anderson  a  horse,  and  Carson  was  telling  witness,  that 
Anderson  owed  him  a  note  of  $900.00;  said  he  wanted 
his  own  and  no  more  from  Anderson,  and  said  he  did  not 
think  Anderson  was  altogether  right  in  his  mind  ;  the 
way  witness  remembered,  that  it  was  the  7th  May  1873 
he  saw  Anderson  in  town,  was  because  he  was  a  witness 
in  a  case  iu  court,  and  the  book  showed  it  was  that  day. 
WilliLun  Miirshall — Knew  him  for  about  two  years  before 
his  death  ;  in  the  spring  before  he  died,  was  w^orking 
with  him  putting  up  a  fence;  he  was  not  in  his  right 
mind ;  he  would  lie  right  down  on  the  ground,  while  we 
were  working,  and  go  to  sleep  several  times  a  day ;  he 
talked  curiously  about  the  work,  and  had  curious  actions 
all  the  time. 

A,  H.  Patterson — Knew  him  for  three  years ;  lived  on 
farm  of  witness  for  more  than  a  year;  rented  it  for  two  years 
but  he  died  before  the  time  was  out ;  saw  him  frequently; 
noticed  something  wrong  with  him  about  the  commence- 
ment of  the  second  year,  the  1st  of  April;  noticed  about 
the  1st  of  April  that  his  mind  seemed  to  wander  on  dif- 
ferent subjects;  told  witness  about  that  time,  he  knew 
where  there  was  some  gold  hid  in  the  neighborhood  of 
Elm  Grove ;  would  leave  his  work  and  go  off  without 
any  particular  object  in  view;  told  witness  one  day,  the 
first  part  of  May,  he  intended  to  clear  off"  all  the  rough 
ground  on  the  place  and  plant  it  in  potatoes;  at  that 
time,  potatoes  had  been  planted;  his  insanity  began  to 
be  spoken  of  in  the  latter  part  of  April. 

D)\  W.  A.  Cracraft — Was  a  practicing  physician ;  had 
been  practicing  seven  years;  had  known  deceased  since 
spring  of  1872;  had  very  few  opportunities  of  seeing 
him,  until  he  was  sent  for  on  the  J 5th  or  16th  of  Juue 
1873;  was  his  family  physician,  and  treated  him  for  an 
eruptive  disease  and  for  nervousness  arising  from  dissipa- 
tion ;  when  treating  him  tor  that,  did  not  notice  anything 
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wrong  With  his  mind,  more  than  the  usual  symptoms  of  speow^Term. 
dissipation,  nervoiumess  and  iiisonmia;  on  the  16th  of  Andewon,  Ac, 
June,  when  witness  went  to  see  him,  he  was  suffering  cranmCTc^o/. 
from  acute  manias  and  was  insane;  his  condition  was 
such  that  witness  ordered  a  consultation  at  once;  notified 
the  deputy  sheriff,  as  witness  considered  Anderson's 
family  in  danger;  never  noticed  anything  wrong  with 
his  mind  in  any  conversation  with  him  when  witness 
had  attended  him  previous  to  that  time,  though  he  may 
have  heen  insane  or  monomaniacal ;  when  witness  went 
there  on  the  16th  June,  the  first  question  he  asked  showed 
he  was  insane ;  did  not  know  how  long  he  had  been  insane 
before  that;  at  that  time  he  had  acute  mania;  had  no  con- 
trol over  his  will ;  the  moment  witness  entered  the  room, 
saw  he  was  in  a  very  excitable  condition;  he  said:  "I 
want  you  to  remain  until  I  take  the  head  off  of  my  wife 
and  put  it  on  again;"  he  spoke  of  religious  matters  and 
money  matters;  the  last  time  witness  called  to  see  him 
as  a  physician,  previous  to  the  16th  of  June,  was  the  7th 
of  February  1873;  he  was  then  troubled  with  an  erup- 
tive disease;  called  at  his  house  on  the  1st  of  June,  to 
see  some  members  of  his  family,  but  had  no  conversa- 
tion with  him;  never  noticed  any  symptoms  of  insanity 
before  the  16th,  in  his  conversations  with  witness ;  in 
the  manner  in  which  he  conversed  in  relation  to  his  dis- 
ease, he  was  not  insane ;  witness  had  no  reason  to  believe 
him  insane  until  he  was  called  there  on  the  16th  of  June 
1873.  The  Doctor  did  not  remember  to  have  had  any 
conversation  with  him  from  the  time  he  treated  him  for 
the  eruptive  disease  until  the  16th  of  June  1873. 

Dr.  E,  A,  Hildreih — Wasaphysian  of  thirty-one  years 
practice ;  last  saw  Anderson  on  the  24th  day  of  May 
1873,  at  that  time  thought  he  was  of  unsound  mind. 
The  incoherent  character  of  his  conversation  led  witness 
to  believe  his  mind  was  unsound ;  he  was  affable  enough 
to  witness ;  said  he  had  $7,000,000.00  in  gold,  of  which 
he  intended  to  give  witness  $1,000,000.00. 

Charles  Allen — A  farmer,  resided  near  Elm  Grove ;  knew 


Digitized  by 


Google 


570  SUPREME   COURT  OP  APPEALS 

specUd^Term.  Andcrson  for  about  eighteen  months  before  he  died ;  had 
Andereon,  Ac,  noticed  for  somc  time,  to  the  best  of  the  knowledge  of 
cnumir eiai.  ^^^  witn CSS,  that  Anderson  was  not  in  his  right  mind; 
noticed  that  he  "talked  very  wild,"  in  April  1873 ;  was 
at  his  home  one  day  and  he  had  been  to  the  spring 
house,  and  was  coming  up  with  ajar  of  milk  and  poured 
it  out  in  a  trough,  and  tried  to  catch  the  young  ducks 
and  put  them  in  it ;  wanted  witness  to  help  him  clear  a 
lot  of  rough  land  he  had  on  his  place,  told  witness  he 
wanted  to  put  it  in  potatoes,  told  him  it  would  be  impossi- 
ble to  clear  it  that  spring,  said  he  did  not  think  it  would 
be  much  of  a  job,  he  had  engaged  George  Spindler  to 
help  him,  and  if  he  could  get  witness,  it  would  not  take 
long  to  do  it.  That  force  could  not  have  cleared  the  laud 
in  three  years.  One  time  he  had  been  away  from  the  house 
an  hour  or  two,  when  he  came  back  he  had  a  lot  of  brush 
on  his  shoulders;  asked  him  what  he  was  going  to 
do  with  it,  said  he  was  going  to  make  a  carriage  out 
of  it;  was  over  there  nearly  every  evening  after  he  got 
bad,  heard  so  much  talk  that  it  is  impossible  to  repeat 
it,  such  talk  was  of  the  same  character,  that  has  been  de- 
tailed. Had  seen  Mr.  Anderson  under  the  influence  of 
liquor.  He  used  to  get  drunk  when  he  came  to  town 
most  always.  At  the  time  spoken  of,  when  his  actions 
and  conversations  were  such  as  has  been  described,  did 
not  think  he  was  under  the  influence  of  liquor.  Lived 
within  about  five  hundred  yards  of  him  in  1872-3. 

The  plaintiffs  proved  by  E.  G.  Cracraft;,  that  Thomas 
McGeary  instituted  a  suit  for  false  imprisonment  against 
Samuel  Anderson  in  March  1873. 

Mary  E.  Marshall — Lived  at  Elm  Grove;  had  known 
Anderson  for  three  or  four  years;  did  not  think  he  "  was 
rightly  at  himself  tlie  last  three  or  four  times  she  wa^ 
at  his  house;  did  not  remember  just  when  it  was,  but 
he  was  trying  to  make  wagons  and  baskets  out  of  bushes; 
it  was  early,  about  April,  before  moving  time;  this  was 
the  spring  before  he  died ;  he  told  witness  he  had  a  gold 
mine  which  he  was  about  to  open,  and  he  was  going  to 


Digitized  by 


Google 


OF  WEST  VURGINIA.  571 

give  witness  an   independent  fortune.     At  another  time  gpecil^Term. 

witness  went  with  him  to  Wheeling,  at  which  time  he  Andenon,  Ac., 

sold  a  cow  and  calf;  he  was  not  fit,  as  witness  thought,  cnamiretai. 

to  drive  a  team,  and  others  had  to  drive  it ;  when  he 

went  to  sell  the  cow,  he  said  he  would  not  take  $100.00 

for  it ;  he  sold  her  for  $23.00 ;  were  to  go  out  at  twelve 

o'clock ;  waited  for  him  until  near  night ;  he  was  not  fit 

to  drive  in ;  he  and  Mr.  Carson  had  been  together,  and 

he  was  very  much  intoxicated ;  that  was  the  very  day 

the  trust  was  executed  ;  the  reason  it  would  not  do  to  let 

him  drive,  as  they  were  going  into  town,  was,  that  he 

run  the  horses,  and  did  not  seem  capable  to  drive  the 

team,  Mrs.  Anderson  drove ;  he  left  Mrs.  Anderson  and 

witness  at  the  upper  market  house ;  at  that  time  he  was 

not  drunk  ;  was  about  the  1st  of  April,  he  wanted  to 

make  wagons  and   baskets   of  bushes ;  Mrs.  Anderson 

brought  things   to  the    market  that  morning ;    was  in 

March  he  spoke  oi  the  gold  mine;  he  never  took  charge 

of  anything  after  his  sickness  in  March. 

The  plaintiff  also  introduced  Mrs.  Mary  Anderson 
and  John,  her  son,  for  whose  use  the  suit  is  prosecuted ; 
and  they  were  examined  as  to  the  condition  of  mind  of 
the  grantor,  but  as  they  are  manifestly  incompetent 
witnesses  to  speak  of  any  transactions  or  communica- 
tions had  with  him,  he  being  dead,  the  substance  even  of 
their  evidence  will  not  be  given. 

The  defendants  took  the  deposition  of  Carson,  the  ce«- 
iui  qui  trust  in  the  trust  deed,  who  was  a  brother-in-law 
of  Anderson,  and  G.  L.  Cranmer,  trustee  in  said  deed, 
both  defendants  to  the  suit,  and  proved  by  them  that  on 
the  day  and  at  the  time  the  deed  of  trust  was  executed, 
Samuel  Anderson  was  of  sound  mind,  and  this  opinion, 
expressed  by  both  of  them,  was  based  upon  the  conver- 
sation had  with  said  Anderson  at  the  time,  and  his  ac- 
tions and  conduct ;  and  Carson  was  permitted  to  testify 
that  he  had  had  frequent  conversations  with  him,  and 
never  had  any  reasons  to  believe  him  of  unsound  mind, 
until  June  1873,  when,  from  his  conversation  and  ac- 
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speciai'Tenn.  ^ODS,  he  thought  his  mind  was  not  right ;  he  also  testi- 
Anderson,  jic,  ^^^  ^^^  Only  to  Conversations,  had  at  the  time  the  deed 
Cnnmir  etoL  of  trust  was  executed,  but  conversations,  had  before  on 
that  day ;  alao  to  a  conversation  had  with  Anderson  a 
week  after  the  trust  was  executed,  and  relative  thereto, 
in  which  he  wanted  him  to  cancel  the  trust  because  his 
wife  was  dissatified  with  it;  he  denied  that  he  had 
talked  with  Spindler  about  Anderson  being  crazy,  but  ad- 
mitted Spindler,  on  the  occasion  referred  to  in  his  depo- 
sition, told  him  about  Anderson  dreaming  there  was 
gold  hid  near  Elm  Grove;  and  denies  that  he  met 
Spindler  on  the  court  house  steps  the  day  the  deed  was? 
executed.  The  plaintiff  objected  to  either  Carson  or 
Cranmer  testifying  to  any  transaction  or  conversation 
had  with  Samuel  Anderson,  deceased.  The  court  did 
not  decide  the  question  as  to  whether  they  were  compe- 
tent to  testify  as  to  such  matters. 

The  testimony  of  Robert  Woods,  the  clerk  of  the 
county  court,  who  took  the  acknowledgement  of  the 
deed,  for  some  unaccountable  reason  to  me,  is  not  taken 
on  either  side.  There  is  therefore  no  evidence  as  to  the 
execution  of  the  deed,  except  Cranmer  and  Anderson, 
and  the  fact  that  the  deed  was  acknowledged. 

The  only  other  witness  examined  by  the  defendants 
on  the  question  of  sanity  is  James  A,  Umplety;  "said 
he  was  at  the  time  without  an  occupation  ;  was  a  brother- 
in-law  of  Anderson,  having  married  his  youngest  sister : 
had  known  Anderson  since  1863  ;  saw  him  quite  frequent- 
ly ;  saw  him  about  a  week  before  and  a  week  after  the 
deed  was  executed;  after  the  deed  was  executed,  saw 
him  in  town ;  and  he  said  his  business  in  was  to  get  the 
deed  of  trust  cancelled,  and  to  get  security  on  the  note, 
by  his  father;  said  he  had  trouble  at  home  with  his 
wife ;  he  said  '  Jim,  you  know  when  Mary  takes  a  no- 
tion about  a  thing,  how  determined  she  is,'  and  witness 
said  '  I  think  I  do  know  something  about  what  a  time 
she  would  make;'  said  his  trouble  with  his  wife  wa*s 
about  giving  the  deed  of  trust  on  the  property.     Saw  him 
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frequently  ia  the  spring  of  1873.  Last  time  witness  saw  gpecila'Ttrm. 
him  before  he  was  committed  to  jail,  was  the  time  refer-" 
red  to  when  he  wanted  to  have  the  deed  cancelled.  Be- 
fore that  day  had  heard  that  he  was  crazy,  and  tried 
every  way  to  find  out  whether  it  was  so ;  told  him  on 
that  day  what  he  had  heard  about  him,  and  he  laughed 
and  said  he  was  worried  enough  about  this  to  set  a  man 
crazy.  He  drank  a  good  deal,  and  witness  saw  him  un- 
der the  influence  of  liquor  a  great  many  times;  but  never 
saw  anything  that  indicated  insanity  in  him  at  all,  so  far 
as  witness  could  see.  Told  witness  frequently  he  owed 
Carson  money,  but  never  stated  the  amount.  Anderson 
and  his  wife  did  not  live  very  agreeably." 

The  deposition  of  John  Anderson,  a  brother  of  de- 
ceased, was  taken  to  show  that  Anderson  was  indebted 
to  Carson.  The  above  sets  out  the  substance,  of 
the  testimony  on  either  side  relating  to  the  question 
of  insanity. 

Henry  M.  Russell  and  J.  J.  WoodSy  for  appellant. 

1st.  Appellant  should  have  been  made  plaintiff  in  the 
issue,  and  should  have  had  the  right  to  open  and  close 
the  case  to  the  jury. 

The  general  rule  is  the  same  in  issues  out  of  chancery, 
as  in  trials  at  law,  that  party  upon  whom  burden  of 
proof  rests  should  be  plaintiff:     2  Dan.   Ch.   Pr.  1096  ; 

I  Greenl.  Ev.  §§74,  77.  And  the  substance  rather  than 
the  form  of  the  issue  will  be  considered :  1  Greenl.  Ev. 
§74;  Smjoard  v.  Leggatt,  7  Car.  &  P.  613.  The  rule  in 
chancery  is  illustrated,  but  not  decided,  mSfriith  v.  Betty, 

I I  Gratt.  752 ;  Henry  v.  Danis,  7  W.  Va.  715 ;  Ecmesw. 
Ecimes,  16  Pick.  141. 

The  general  burden  of  proof  was  on  the  appellant,  as 
the  party  alleging  insanity :  Burton  v.  Scott,  3  Rand.  399 ; 
Attorney  General  v.  Pamther,  3  Bro.  C.  C.  441 ;  Hall  v. 
Wairen,  9  Ves.  605 ;  Jackson  v.  Va7i  Dusen,  5  Johns.  144. 

No  analogy  can  be  drawn  from  the  rule  in  issues  de- 
vaaavit  vd  wow,  for  that  rests  on  the  peculiar  rules  brought 
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specilj'renn.  fr^™  ^^^  ecclcsiastical  courts :     Code  W.  Va.  chapter  77, 
Andenwn  Ac  §28;  Rcdf.  OH  WUls,  30  to  51;  ToUiam  V.   Wright,  2 

CnnmireioL   R"SS.  &  My.  1. 

2d.  The  testimony  of  Carson  and  Cranmer,  parties  de- 
fendant^ as  to  conversations  and  conduct  of  decedent , 
from  which  the  witnesses  were  allowed  to  give  opinions  cus 
to  sanity,  should  have  been  excluded:  Code  W.  Va. 
chapter  130,  §23. 

The  meaning  of  "  transactions  and  communications  *' 
illustrated :  Van  Alstyne  v.  Van  Ahtyne,  28  N.  Y.  375 ; 
Kerr  v.  McGuire,  id.  446;  Clark  v.  Smith,  46  Barb.  30; 
Dyer  v.  Dyer,  48  Barb.  190;  Simons  v.  Sisson,  26  N.  Y. 
264 ;  LobdeU  v.  LobdeU,  36  N.  Y.  327. 

Evidence  tending  to  pi'ove  a  "  transaction,"  cannot  be 
given  by  a  party :  Stanley  v.  Whitney,  47  Barb.  586  ; 
Strong  v.  Dean,  55  Barb.  337 ;  Bai^reti  v.  Carter,  3  Lans. 
N.  Y.  68 ;  Latimer  v.  Sayre,  45  Ga.  468. 

That  evidence  offered  was  obnoxious  to  this  objection : 
Lee  V.  Dill,  39  Barb.  516  ;  Union  v.  Claffy,  45  Barb.  438. 

The  precise  question  presented  is  decided  with  the  ap- 
pellant, in  Hatch  v.  Peugnet,  64  Barb.  189. 

3.  On  the  facts  of  the  case  the  chancellor,  notwith- 
standing the  verdict,  should  have  decided  for  appellant. 

Where  general  insanity  is  proved,  the  burden  of  prov- 
ing a  lucid  interval  falls  upon  the  party  alleging  it,  and  a 
lucid  interval  is  "  not  merely  a  cessation  of  the  violent 
symptoms  of  the  disorder,  but  a  restoration  of  the  facul- 
ties of  the  mind."  No  such  such  proof  was  made  by 
appellees :  Cases  supra  and  Clark  v.  Fisher,  1  Paige  471 
and  S.  C.  concluded,  2  Comst.  498. 

No  appearance  for  appellees. 

Johnson,  Judge,  delivered  the  opinion  of  the  Court : 

The  first  question  presented  is :  Whether  the  defendants, 
Cranmer  and  Carson,  were  competent  witnesses,  to  speak 
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as  to  the  actions,  or  conversation  of  the  grantor,  or  to  spedld^Torm. 
give  their  opinions  of  his  sanity  at  the  time  the  deed  was  Anderson  ac. 
executed,  founded  upon  such  actions  or  conversations  at  cnmmer  </ai. 
the  time  of  the  execution  of  said  deed,  or  at  any  other 
time.     Section  23  of  chapter  130  of  the  Code  provides, 
that: 

*'  A  party  to  a  civil  action,  suit  or  proceeding  may  be 
examined  as  a  witness  in  his  own  behalf,  or  in  behalf  of 
any  other  party  in  the  same  manner,  and  subject  to  the 
same  rules  of  examination  as  any  other  witness,  except 
as  follows :'' 

Then  follow  seven  exceptions,  the  first  and  second  of 
which  are  as  follows : 

"  1st.  An  assignor  of  a  chose  in  action,  shall  not  be  ex- 
amined in  favor  of  his  assignee,  unless  the  opposite  par- 
ty be  living. 

"  2d.  A  party  shall  not  be  examined  in  his  own  behalf, 
in  respect  to  any  transaction  or  communication  had  per- 
sonally with  a  deceased  person,  against  parties  who  are 
the  executors,  administrators,  heirs-at-law,  next  of  kin, 
or  assignees  of  such  deceased  person,  where  they  have 
acquired  title  to  the  cause  of  action  from  or  through 
such  deceased  person,  or  have  been  sued  as  such  execu- 
tors, administrators,  heirs-at-law,  next  of  kin,  or  as- 
signees. But  where  such  executors,  administrators,  heirs- 
at-law,  next  of  kin,  or  assignees  shall  be  examined  on 
their  own  behalf  in  regard  to  any  conversation  or  trans- 
action with  such  deceased  person,  then  the  said  assignor 
or  party  may  be  examined  in  regard  to  the  same  conver- 
sation or  transaction.'' 

This  section  was  mainly  taken  from  the  New  York 
Code  of  procedure,  and  a  number  of  cases  are  found  in 
the  reports  of  the  decisions  of  that  state  on  the  construc- 
tion thereof.  In  Clarice  v.  Smith,  46  Barb.  30,  the  court 
held :  "  The  Code,  section  399,  prohibits  the  examination 
of  a  party  in  re8[>ect  to  any  transaction  or  communication, 
had  by  the  party  personally  with  a  deceased  person. 
The  plaintiff  was  called  to  testify  as  to  what  took  place 


Digitized  by 


Google 


576  SUPREME  COUBT  OP  APPEA1J8 

speciafTorm.  ^twecn  him  aiid  the  deceased,  in  regard  to  what  she 
Anderson  4^  ^^^^^  ^^  *^  ^^^  claims  against  her,  and  as  to  her  paying 
cranmerf/a/.  '^'^  '^"'j  ^"^^  P^X'^g  '^'"^  Hioncy.    It  matters  not  whether 
the  object  of  the  testimony  was  to  prove  the  affirmative  or 
negative.  It  was  to  prove  something  between  him  and  the 
deceased,  about  which  she  could  have  testified  if  alive, 
and   the   injustice  of  allowing  a  party  to  testify  under 
such   circumstances  is  apparent.     It  seems  hard  at  first, 
that  the  ])laintiff  is  not  allowed  to  contradict  the  state- 
ments of  the  witnesses,  who  testified  to  what  the  decease*! 
said  on  the  subject,  but  there  is  in  truth  no  hardship, 
l>ecause  the  law  was  not  altered  in  this  respect.     Before 
the  Code  the  plaintiff  could  not  have  been  a  witness  at 
all,  and  so  far  as  relates  to  transactions  between   the 
plaintilTand  deceased,  the  law  remains  unaltered."    Van 
Aldyyie  v.  Van  AlsiynCy  28  N.  Y.  375;  Keii-  v.  McGuire, 
ibid  446;    Dyer  v.  Dt/eVy  48  Barb.  190.     In  Stavley  v. 
Whitney,  47  Barb.  586,  the  action  was  brought  by  an  ad- 
mini.strator,  on  a  bond  executed  to  the  intestate  by  the 
defendant,  conditioned  for  the  payment  of  $907.49,  with 
interest.     The  defense  was  usury ;  the  answer  alleging 
that  the  defendant  executed  a  promissary  note  to  the  in- 
testate for  $986.00,  which  was  usurious ;  and  that  the 
bond  in  question,  and  a  mortgage  accompanying  the  same, 
were  given  to  take  up  the  note,  and  as  a  substituted  se- 
curity for  the  original  debt.     In  the  court  below  the  de- 
fendant was  allowed  to  give  evidence  in  his  own  behalf, 
that  the  only  consideration  he  received  for  the  note  was 
the  amount  of  $800.00,  paid  him  by  Rose.  The  supreme 
court  held  that  the  evidence  was  inadmissible,  as  it  re- 
lated to  a  transaction  had  with  the  deceased,  and  reversed 
the  judgment  and  granted  a  new  trial.    Strong  v.  Deuiif 
55  Barb.  337. 

In  both  the  above  cases  the  court  held,  that  the  test  of 
the  admissibility  of  the  evidence  is:  "Does  it  tend  to 
prove  what  the  transaction  was?"  John  limon  v.  Mary 
Clqffey  et  aLy  45  Barb.  438,  was  an  action  brought  by  the 
Roman  Catholic  Bishop  of  Buffalo,  to  establish  a  des- 


Digitized  by 


Google 


OF   WEST  VIBQINIA.  577 

troyed  will,  alleged  to  have  been  duly  made  by  James  spedii'iferm. 
Claffy.  In  the  court  below  the  plaintiflP  was  offered  as  a  wit-  Anderson  ac. 
neas  in  his  own  behalf,  to  prove  conversations  had  between  cranmer  «<  ai. 
the  plaintiff  and  the  deceased,  at  the  time  of  making  the 
unll^  and  before,  on  the  subject  of  the  will.  The  supreme 
court  held  that  the  evidence  was  inadmissible.  In  Lee 
v.  Dill,  39  Barb.  516,  was  a  contest  as  to  the  capacity  of 
a  testator,  who  was  over  ninety  years  of  age,  to  make  a 
will.  Robert  L.  Dill  was,  in  the  court  below,  offered  as 
a  witness  in  his  own  behalf,  and  objected  to  as  incompe- 
tent, and  the  objection  overruled,  and  he  was  sworn  and  ex- 
amined as  a  witness.  In  the  course  of  his  examination  he 
was  permitted  to  testify  to  conversations  with  the  testator, 
material  and  relevant  to  the  issue  and  tending  to  establish 
the  will.  The  jury  on  the  issue  rendered  a  verdict  in  favor 
of  said  Dill.  In  the  supreme  court  upon  the  hearing  of  the 
appeal  had  in  the  case,  Allen,  Judge,  said:  "Without 
referring  in  detail  to  the  circumstances,  which  made  the 
evidence  objected  to  relevant  and  necessary  on  the  part 
of  Dill,  it  is  sufficient  to  say  it  was  regarded  by  him  and 
was  in  truth  important  for  him  to  prove,  that  the  will 
was  prepared  from  and  in  accordance  with  directions 
proceeding  from  the  testator.  Without  such  evidence 
it  is  probable,  that  a  verdict  would  have  been  obtained 
aflSrming  the  will  as  the  will  of  the  deceased.  The  title 
of  the  claimant  (Dill)  was  under  the  will,  and  all  the 
negotiations  and  preparations,  and  all  the  circumstances 
between  him  and  his  father  leading  to  and  resulting  in 
the  will,  were  parts  of  the  res  gestce,  and  entered  into 
and  made  a  part  of  the  principal  transaction,  by  which 
Mrs.  Lee  was  to  be  deprived  of  her  rights  as  heir-at-law 
and  next  of  kin.  And  it  follows  that  every  part  of  this 
transaction,  and  every  material  circumstance  must  be 
proved  by  competent  testimony." 

It  was  held  to  be  error  to  admit  the  evidence,  and  the 
verdict  was  set  aside  and  a  new  trial  granted. 

In  Hatch  V.  Peugnet,  64  Barb.  190,  the  judge  in  the 
inferior   court  admitted  evidence  to  be   given  by  the 
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speciafTerm.  Plaintiff,  Mrs.   Hatch,   a  daughter  of  the   testatrix   of 
TAnderaon  Ac."  transactions  and  communications  between  the  testatrix, 

cramner  a/,  ^^^s.  Hagan  and  the  plaintiff,-  Mrs.  Peugnet,  was  a  legatee 
and  executrix  named  in  the  said  will,  and  such  evidence 
tended  to  maintain  the  issue  in  favor  of  the  plaintiff 
Mrs.  Hatch,  and  a&:ainst  the  defendant  Mrs.  Peugnet. 
It  was  objected  by  defendant's  counsel,  that  such  evi- 
dence was  against  the  provisions  of  section  399  of  the 
Code.  Leonard,  Judge,  said :  "  The  provisions  of  that 
section  as  amended  in  1869  and  in  force  at  the  time  of 
the  trial  stripped  of  verbiage  not  applicable  to  this  case 
are  as  follows  :  "  No  party  to  an  action  nor  any  person 
interested  in  the  event  thereof  *  *  *  shall  be  ex- 
amined as  a  witness  in  regard  to  any  personal  trans- 
action or  communication  between  such  witness  and  a 
person,  at  the  time  of  such  examination,  deceased,  *  * 
against  the  executor  or  survivor,  of  such  deceased  per- 
son,"    * .   *     *. 

The  admission  of  the  evidence  of  Mrs.  Hatch,  as  to 
transactions  and  conversations  between  herself  and  her 
mother,  were  against  Mrs.  Peugnet,  an  executrix  and 
legatee  under  the  will  in  question.  It  was  in  clear  dis- 
regard of  the  terms  of  the  section  of  the  Code  above 
cited.''  We  have  but  one  case  decided  in  our  own 
State,  giving  a  construction  of  the  second  exception 
to  the  provisions  of  our  Code  under  consideration, 
and  we  think  the  decision  is  conclusive  of  the  ques- 
tion. In  Calwell  v.  PrindWs  adm'r,  et  al,,  de- 
cided at  the  last  term  at  Charlestown ;  he  cause 
was  an  Injunction  by  Calwell  against  A.  F,  Mathews, 
administrator  of  Prindle,  to  restrain  him  from  sell- 
ing property  under  a  deed  of  trust,  executed  by  Calwell 
to  Mathews,  trustee,  to  secure  among  others  a  debt 
to  Prindle.  In  the  suit  Calwell  was  introduced  as 
a  \yitncss  in  his  own  behalf,  and  was  permitted  to  testify, 
that  the  debt  secured  by  said  trust  to  Prindle  was  evi- 
denced by  a  note,  and  that  he  had  paid  the  note  and 
taken  it  up,  and  that  it  was  lost.     Judge  Haymond,  who 
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delivered  the  opinion  of  the  Court,  said :  "  That  the  pay-  specilS^'erm. 
ment  of  the  note  or  bond  by  the  plaintiff  to  Prindle,  Anderaon  ac. 
with  the  Thomas  order,  was  a  transaction  had  personally  cnnmeretai, 
with  Prindle,  is  manifest ;  and  that  the  conversation  be- 
tween plaintiff  and  Prindle,  then  or  before  or  after- 
wards, was  a  communication,  had  personally  with  Prin- 
dle, is  equally  clear;  the  execution  and  delivery  by 
plaintiff  of  a  note  or  bond  to  Prindle  *  *  *  was 
also  a  transaction  had  personally  by  plaintiff  with  Prindle, 
and  the  note  or  bond  itself  is  and  must  necessarily  consti- 
tute a  part  of  that  transaction,  whether  in  the  hands  of 
Prindle  or  plaintiff.  The  obtaining  of  the  note  or  bond 
by  plaintiff  from  Prindle  is  also  a  transaction,  had  per- 
sonally by  plaintiff  with  Prindle,  and  the  possession  of 
the  note  or  bond  by  plaintiff,  after  he  had  obtained  it 
from  Prindle,  is  necessarily  a  part  of  the  transaction  by 
which  it  was  so  obtained  by  plaintiff  from  Prindle.  The 
one  cannot  be  separated  from  the  other,  so  as  to  render  the  - 
plaintiff  incompetent  under  the  statute  to  testify  as  to  the 
one  fact,  and  competent  to  testify  as  to  the  other ;  and 
so  the  note  or  bond  being  in  fact  a  transaction,  had  per- 
sonally with  Prindle  by  the  plaintiff,  it  must  follow  that 
the  plaintiff  is  not  competent  to  testify  as  a  witness  on 
his  own  behalf  as  to  any  matter  or  thing,  in  relation  to 
his  posseasion  or  loss  of  said  note  or  bond."  It  seems 
to  me  clear  that  Carson,  the  cestui  que  trust  in  said  trust 
deed,  is  incompetent  to  testify  as  to  any  communication 
or  conversation  had  with  the  deceased.  The  making  of 
the  deed  of  trust  is  itself  a  transaction,  and  he  cannot  be 
permitted  to  testify  one  word  as  to  its  execution.  It 
seems  to  me  it  follows  as  a  matter  of  course,  if  he  could 
not  be  permitted  to  testify  as  to  the  conduct  and  conver- 
sation of  the  deceased  at  the  time  the  deed  was  executed, 
he  could  not  be  permitted  to  give  his  opinion  of  the  san- 
ity of  the  grantor  at  the  time  the  deed  was  executed, 
based  upon  such  conduct  and  conversation.  For  if  he 
was  permitted  to  give  his  mere  opinion  as  to  the  sanity 
of  th^  grantor,   the  other  party  would  certainly  have 
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Speciai^'erm.  ^^®  right  to  show,  on  cFoss-examination,  upon  what  facts 
Anderson  Ac.  ^^^^  Opinion  was  based,  and  would  thus  be  compelled  to 
Cr»miiere<a/.  ^^vo  the  very  testimony  before  the  court  or  jury,  that 
the  statute  excludes,  or  be  denied  his  right  of  cross- 
examination.  The  mere  opinion  of  a  witness  to  the  san- 
ity of  a  party  is  entitled  to  little  or  no  regard,  unless 
reasons  be  given,  which  would  warrant  the  opinion.  He 
could  not  speak  at  all  as  a  witness  in  his  own  behalf  as 
to  the  execution  of  the  deed ;  and  he  surely  could  not 
give  his  opinion  of  the  grantor's  condition  of  mind,  made 
up  from  the  transaction  itself.  His  opinion  as  to  the 
sanity  of  the  grantor,  drawn  from  any  transaction  or 
conversation,  had  personally  with  him  at  the  time  of  the 
execution  of  the  deed,  or  at  any  other  time,  was  clearly 
inadmissable. 

Does  G.  L.  Cranmer  stand  in  any  better  position? 
His  evidence  is  ot  the  same  character.  He  is  the  trustee. 
He  certainly  had  an  interest  in  the  transaction  ;  he  was 
interested  to  the  extent  of  his  commissions,  at  least. 
The  legal  title  to  the  property  was  in  him;  he  had  sold 
it  as  trustee,  but  had  not  completed  the  sale.  He  de- 
rived his  interest  in  the  trust  deed  in  the  same  manner 
and  from  the  same  source,  that  (.^arson  derived  his,  and 
it  seems  to  me  that  the  statute,  that  would  exclude  the 
evidence  of  Carson  as  to  the  transaction,  conduct  and 
conversation,  would  exclude  that  of  Cranmer.  I  think 
therefore,  that  his  evidence  as  to  these  matters  was  also 
inadmissible.  The  same  character  of  evidence  of  Mrs. 
Anderson  and  her  son  John,  was  inadmissible  for  the 
same  reasons. 

How  then  did  the  proof  stand  at  the  time  the  issue 
was  ordered?  Anderson  was  a  man  who  was  in  the 
habit  of  drinking.  He  was  treated  for  an  eruptive  dis- 
ease, and  for  his  condition  consequent  upon  his  dissipa- 
tion in  February  1873,  by  Dr.  Cracraft.  George  Spind- 
ler,  William  Marshall,  A.  H.  Patterson,  Charles  Allen 
and  Mary  E.  Marshall  all  testify  clearly  to  acts  and 
conversations  of  the  deceased,  occurring  early  in  April 
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1873,  and  continuing  until  after  the  trust  was  executed,  spedla'rerm. 
which  acts  and  conversations  are  sufficient  to  show,  that  Anderson  4c. 
he  had  not  mind  sufficient  to  execute  a  deed,  unless  it  crmmiretai. 
was  done  in  a  lucid  interval.  Among  the  hallucinations 
he  had,  which  most,  if  not  all,  the  witnesses  testify  to, 
was  that  he  thought  he  knew  where  there  was  gold  in 
the  neighborhood;  and  this  idea  was  in  his  mind  when 
Dr.  Hildreth  saw  him  on  the  24th  of  May  1873,  seven- 
teen days  after  the  deed  was  executed.  The  doctor  gives 
that  conversation  about  the  gold,  as  one  reason  that  con- 
vinced him  that  the  man  was  insane.  He  said  he  had 
$7,000,000.00  dollars  in  gold,  and  proposed  to  give  the 
doctor  $1,000,000.00.  Dr.  Craeraft  testifies  that  on  the 
16th  day  of  June  1873  he  was  suffering  from  acute 
mania,  and  shortly  thereafter  he  was  confined  to  the  jail 
of  Ohio  county  as  a  lunatic,  and  died  not  long  there- 
after. 

On  the  day  the  deed  was  executed,  Mrs.  Marshall 
came  to  the  city  with  Mr.  Anderson  and  his  wife,  and 
she  said  they  could  not  trust  him  to  drive,  that  he  ran 
the  horses,  so  that  it  was  unsafe,  and  that  he  was  not 
then  under  the  influence  of  liquor. 

We  think  the  evidence  clearly  established  general 
insanity  in  Anderson,  before  and  continuing  uj)  to  the  time 
of  the  execution  of  the  deed,  and  afterwards.  The  law 
presumes  every  man  to  be  sane;  but  that  presumption 
may  be  overthrown  by  proof;  and  in  this  casc^  it  is  over- 
thrown, not  only  by  the  opinion  of  the  witnesses,  but 
by  the  facts  they  relate,  which  are  irreeonrilable  with 
sanity. 

The  presumption  of  law  is  always  in  favor  of  sanity, 
at  the  time  the  deed  was  executed,  of  a  person  whose 
deed  Is  brought  in  question,  and  the  burden  of  proof 
lies  on  him  who  asserts  unsoundness  of  mind,  unless  a 
previous  state  of  insanity  has  been  established  ;  in  which 
case  the  burden  is  shifted  to  him  who  claims  under  the 
deed.  There  is  but  one  witness  who  testifies  to  the  san- 
ity of  the  grantee  shortly  before  the  execution  of  the 
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spedai^Term.  ^^^^  >  ^^^  burden  of  proof  was  clearly  shifted  to  the  party 
AndereonAc.  claiming  Under  the  deed.  No  competent  witness  has 
GranJere^oA  testified  as  to  his  condition  at  that  particular  time.  It  is 
then  clearly  established  that  at  the  time  of  the  execution 
of  the  deed  of  trust  by  Samuel  Anderson,  on  the  7th  day 
of  May  1873,  he  was  not  sane,  and  was  therefore  incap- 
able of  executing  a  valid  deed. 

Should  the  court  then  have  directed  the  issue?  It 
was  clearly  improper  to  have  ordered  the  issue  under  the 
circumstances  and  legal  proofs,  as  they  existed  at  that 
time.  The  chancellor  may  in  the  exercise  of  his  discre- 
tion, either  direct  an  issue  or  refuse  to  do  so ;  but  this 
discretion  must  be  properly  exercised,  and  a  mistake  in 
its  exercise  is  just  ground  of  appeal. 

When  there  is  such  a  conflict  of  evidence,  that  it  is  so 
nearly  balanced  as  to  make  it  doubtful  on  which  side  is 
the  preponderance,  an  issue  ought  to  be  directed ;  but 
where,  though  there  be  h,  conflict,  it  is  not  of  such  a 
character,  no  issue  ought  to  be  ordered.  Such  doubt  in 
the  mind  of  the  chancellor  must  not  be  a  factitious  but 
a  reasonable  one,  justified  by  such  conflict  of  the  evi- 
dence. 

In  this  case  the  preponderance  of  the  legal  testimony 
was  clearly  against  the  sanity  of  the  grantor,  both  be- 
fore and  after  the  execution  of  the  deed  ;  and  no  lucid 
interval  at  the  time  of  the  execution  of  said  deed  is 
proved ;  it  was  error  therefore  to  have  directed  the  issue. 
It  was  the  duty  of  the  chancellor  to  have  disregarded 
the  verdict  of  the  jury,  and  to  have  set  aside  the  order 
directing  the  issue,  and  to  have  entered  a  decree,  upon 
the  proofs  as  they  stood  at  the  time  the  issue  was  ordered. 
And  it  is  the  duty  of  the  Appellate  Court,  in  reviewing 
a  decree  founded  on  the  verdict  of  a  jury,  rendered  on 
an  issue  out  of  chancery,  to  look  to  the  state  of  the 
proofs  at  the  time  the  issue  was  ordered,  and  if  satisfied 
that  the  chancellor  has  improperly  exercised  his  discre- 
tion in  directing  the  issue,  to  render  a  decree,  notwith- 
standing the  verdict,  according  to  the  merits,  as  disclosed 
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by  the  proofs  on  the  hearing  when  the  issue  was  ordered:  pp^riifTerm. 
Jarreits  v.  Jarretts,  and  cases  there  cited,  iw/ra,  decided  "Xnderaon  &c. 
at  the  present  term.  cran Jct  et  m. 

Therefore  the  decree  of  the  19th  of  June  1875,  direct- 
ing an  issue  in  this  cause,  and  also  the  decree  of  the  7th 
of  February  1876,  dissolving  the  injunction  and  dismis- 
sing the  bill,  must  be  reversed  with  costs  to  the  appel- 
lants against  the  appellee  Alexander  Carson ;  and  this 
Court,  proceeding  to  render  such  decree,  as  the  circuit 
court  of  Ohio  county  should  have  rendered ;  the  deed  of 
the  7th  day  of  May  1873,  executed  by  Samuel  Anderson 
to  G.  L.  Cranmer,  trustee,  is  set  aside,  cancelled  and  an- 
nulled, and  the  injunction  granted  in  this  cause  is  per- 
petuated, with  costs  to  the  plaintiff  against  the  defendant 
Alexander  Carson ;  and  it  not  appearing  from  the  record 
whether  the  said  defendant,  Watkins,  has  paid  any  ])art 
of  the  purchase  money,  under  the  purchase  at  the  trust 
sale,  this  cause  is  remanded  to  the  said  circuit  court, 
with  instructions  to  restore  to  Watkins  the  purchase 
money  so  paid,  if  any,  and  for  further  proceedings  to  be 
had  therein,  if  necessary,  according  to  the  principles 
governing  courts  of  equity. 

Judges  Green  and  Moore  concurred. 

Decree  Reversed,  deed  set  aside  and  injunction 
perpetuated. 
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1^~584  Joseph  Jarrett  et  al.  v.  Samuel  Jarrett  d  al. 


^f(^dm$. 


52  ^  Joseph  Jarrett  d  al  v,  James  Jarrett  et  al. 

Decided  November  17,  1877. 

SpecWTerm.  ^-  ^^re  inadequacy  of  price  is  not  in  itself  sufficient  to  justify  a 
— \~ court  of  equity  in  setting  aside  a  deed. 

2.  Old  age  is  not  in  itself  sufficient  evidence  of  incapacity  to  make 
a  deed. 

"11  684l  3.  The  point  of  time  to  be  looked  to  by  the  court  or  j  ury,  in  de- 

jJlL_-j'  termining  the  competency  of  a  grantor  to  make  a  deed,  is  that 

I  80  486  when  the  deed  was  executed. 


11         72ol  ^'  The  condition  of  the  grantor's  mind,  both  before  and  after  the 

— execution  of  the  deed,  is  proper  to  be  considered  in  determin- 

ing, what  was  his  mental  condition  at  the  time,  the  deed  wa? 
executed. 

6.  It  requires  more  capacity  to  make  a  valid  deed,  than  it  does  u* 
make  a  will. 

6.  The  presumption  of  law  is  always  in  favor  of  sanity  at  the  time 

the  deed  was  executed,  of  a  person  whose  deed  is  brought  in 
question;  and  the  burden  of  proof  then^lies  upon  him,  who  as- 
serts unsoundness  of  mind:  unless  a  previous  state  of  in- 
sanity has  been  established;  in  which  case  the  burden  is  shifted 
to  him  who  claims  under  the  deed. 

7.  The  evidence  of  witnesses?  present  at  the  execution  of  the  deed 

is  entitled  to  peculiar  weight. 

8.  The  evidence  of  physicians,  especially  those  who  attended  the 

grantor,  and  were  with  him  considerably  during  the  time  it 
is  charged  he  was  of  unsound  mind,  is  entitled  to  great 
weight. 

9.  Next  to  physicians  and  those  who  were  present  at  the  time  the 

deed  was  executed,  either  as  attesting  witnesses  or  otherwise. 
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are  those,  whose  intimacy  in  the  family  has  given  them  an  gp^^jjjj'rerm. 
opportunity  of  seeing  the  party  at  all  times,  and  watching  the . 
operations  of  his  mind. 

10.  The  mere  opinions  of  witnesses  not  experts  are  entitled  to  lit- 
tle or  no  regard :  unless  they  are  supported  by  good  reasons 
founded  on  facts  which  warrant  them :  and  if  the  reasons  and 
facts  upon  which  they  are  founded  are  frivglous,  the  opinmuK 
of  such  witnseses  are  worth  but  little  or  nothing. 

11.  Where  a  legal  capacity  is  shown  to  exist  in  the  grantor,  and  he 
had  sufl&cient  understanding  to  clearly  comprehend  the  na- 
ture of  the  business,  and  be  consented  freely  to  the  special 
matter  about  which  he  was  engaged,  and  no  fraud  or  undue 
influence  is  shown  to  have  been  used  to  bring  about  the  re- 
sult, the  validity  of  the  deed  cannot  be  impeached,  however 
unreasonable,  imprudent  or  unaccountable,  it  may  seem  to 
others. 

12.  Even  after  a  verdict  is  rentlered  by  a  jury  on  a'l  isaue  out  of 
chancery,  if  upon  the  proofs,  as  they  stood  at  the  hearing,  an 
issue  ought  not  to  have  been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  verdict,  to  set  aside  the  order 
directing  the  issue,  and  enter  a  decree  on  tlie  merits,  as  dis- 
closed by  the  proofs  on  the  liearing,  when  tlie  issue  was  di  • 
recited. 

1;}.  It  is  the  duty  of  an  appellate  court,  in  review  in  jr  a  decree 
founded  on  the  verdict  of  a  jury  rendered  on  an  issue  out  of 
chanceiy,  to  look  to  the  state  of  tlie  proofs  at  the  time  the 
iswue  was  ordered,  and  if  satisfied  that  tlie  chancellor  had  im- 
properly exercised  his  discretion  in  directing  the  issue,  to 
render  a  dectree,  norwithstanding  the  verdict,  according  to 
the  merits  Jis  disclose<l  by  thei)roofs  on  the  hearing  when  the 
issue  was  ordered. 

14.  The  chancellor  may  in  the  exercise  of  his  discretion  either  di- 
rect an  issue,  or  refuse  to  do  so ;  but  this  discretion  mnst  he 
properly  exercised,  and  a  mistake  in  its  exercise  is  just  ground 
of  appeal. 

lo.  Where  there  is  such  a  conflict  of  evidence,  that  it  is  so  nearly 
balanced,  as  to  make  it  doubtful,  on  which  side  is  the  prei)on- 
derance,  an  issue  ought  to  be  directed  ;  but  where,  though 
there  be  a  conflict,  it  is  nr»t  of  such  character,  no  issue  ought 
to  be  ordered. 

16.  Such  doubt  in  the  mind  of  the  chancellor  must  not  be  a  fac- 
titious but  a  reasonable  one,  justified  by  such  conflict  of  the 
evidence. 

17.  Section  4  of  chapter  131  of  the  Code  does  not  change  the  gen- 
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eral  chancery  practice  bib  to  the  ordering  of  issues ;  it  only 
specifies  wh^re  the  issue  rnay  be  tried,  in  the  circuit  court  that 
directs  it,  or  any  other  circuit  court  it  may  designate. 

Under  section  59  of  chapter  125  of  the  Code  the  only  eflfect  of  an 
answer,  responsive  to  any  material  allegation  of  the  bill,  is 
to  put  the  plaintiff  on  proof  as  to  such  allegation. 


Upon  the  petition  of  Samuel  Jarrett  and  James  Jar- 
rett,  Jr.,  an  appeal  was  granted  from,  and  supersedeaa 
allowed  to,  a  decree  of  the  circuit  court  of  Greenbrier 
county,  rendered  at  its  October  term  1873,  in  three  causes 
in  chancery,  in  said  court  then  pending,  which  were  heard 
together,  and  which  were  instituted  by  Joseph  Jarrett  and 
others  heirs  of  James  Jarrett,  deceased,  against  Samuel  Jar- 
rett, James  Jarret,  Jr.  and  others,  the  object  being  to  set 
aside  four  deeds  executed  by  said  James  Jarrett  in  his  life 
time,  to  said  Joseph  Jarrett,  James  Jarrett,  Jr.,  and  one 
Samuel  Leonard  by  which  decree  the  bill  as  against 
Leonard  was  dismissed  and  the  deeds  to  the  petitioners, 
Samuel  Jarrett  and  James  Jarrett,  Jr.,  were  set  aside. 

Hon.  Homer  A.  Holt,  Judge  of  the  eighth  judicial 
circuit,  rendered  the  decree  complained  of 

Johnson,  Judge,  who  delivered  the  opinion  of  the 
Court,  furnished  the  following  statement  of  the  causes : 

In  July  1870  Joseph  Jarrett  and  others,  heirs-at-law 
of  James  Jarrett,  deceased,  filed  their  bill  in  the  circuit 
court  of  Greenbrier  county,  against  James  Jarrett  and 
others,  also  heirs  of  said  James  Jarrett,  deceased,  which 
bill  is  in  substance  as  follows : 

That  complainants  and  defendants  are  the  heirs-at-law 
of  James  Jarrett,  deceased ;  that  said  James  Jarrett  died 
on  the  24th  of  February  1870  intestate ;  that  he  had 
been  the  owner  and  in  possession  of  large  and  valuable 
tracts  of  land ;  that  for  many  years  before  his  death  he 
had  been  in  exceedingly  low  health,  confined  for  the 
greater  part  of  the  time  to  his  house  and  bed,  and  so 
aflBicted  that  for  much  of  that  period,  and  for  a  long 
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time  continuously  before  his  death,  his  mind  was  so  gpeciU'Temi. 
much  impaired  as  to  render  him  wholly  incapable  of  ^t-~^ZTeti ei<u. 
tending  to,  or  transacting  any  business  ;  that  to  such  an  jarrZieiai. 
extent  had  his  mental  inability  progressed,  that  none  of 
the  business  transactions  which  he  attempted  for  several 
years  preceding  his  death,  could  be  held  valid  and  bind- 
ing upon  him  duiiug  his  life,  nor  can  they  be  now  so 
held,  or  regarded  by  the  court ;  that  said  James  Jarrett 
had  great  confidence  in  the  business  capacity  of  his  son, 
the  defendant,  James  Jarrett,  who  is,  and  was  an  intelli- 
gent business  man,  and  had  acquired  that  influence  over 
his  father  in  his  weakened  and  imbecile  condition,  that 
enabled  him  to  manage  and  control  the  old  gentleman  as 
he  chose ;  that  availing  himself  of  this  condition  of  thiiigs, 
he  succeeded  by  fraud,  misrepresentation  and  deceit,  in 
obtaining  from  his  father  several  tracts  of  land,  for  prices 
greatly  below  their  actual  value,  which  he  now  holds. 

The  plaintiffs  charge  particularly,  that  by  fraud  and 
deceit  in  1861  he  so  imposed  upon  the  said  James  Jar- 
rett, as  to  obtain  a  conveyance  for  a  tract  of  land  on 
Wolf  creek,  in  Monroe  county.  West  Virginia,  contain- 
ing   acres,  at  a  price  entirely  inadequate,  paying  for 

the  land,  with  the  corn,  bacon,  stock,  &c.,  upon  it,  which 
corn,  bacon,  stock,  &c.,  were  worth  several  thousand  dol- 
lars, only  the  sum  of  $10,000.00 ;  while,  for  the  land  itself, 
the  said  James  Jarrett  had  at  one  time  been  offered 
$20,000.00,  at  another,  $15,000.00,  in  gold;  that  this 
pretended  purchase  was  made  about  the  commencement 
of  the  war,  when,  in  addition  to  the  infirmities  resulting 
from  old  age,  the  health  of  the  said  James  Jarrett  was 
much  disturbed  by  the  excitement  incident  to  the  war ; 
and  his  mind  was  in  such  a  condition  as  to  render  any 
deed,  he  might  attempt  to  make,  invalid  and  void  ;  that 
the  said  defendant,  not  relying  upon  the  conveyance  ob- 
tained at  the  time  of  said  purchase,  went  before  the 
Legislature  of  West  Virginia  after  the  war  closed,  and, 
without  notice  to  any  one,  procured  what  he  claims  to  be 
a  ratification  pf  the  said  deed ;  but  which  the  plaintiffs 


Digitized  by 


Google 


688  SUPREME  COURT  OP  APPEALS 

BptJaTem.  claim  can  have  no  eflPect  to  give  validity  thereto ;  that  sub- 
Jarrett ei ai.  s^quen tlj,  by  the  Same  fraudulent  and  deceitful  means, 
jMT©tt«/ai.  ^®  procured  from  his  father  a  new  conveyance  for  the 
same  lands,  at  a  time  when  his  mental  condition  wag 
weaker,  and  more  impaired,  if  possible,  than  when  the 
first  conveyance  was  made  ;  at  a  time,  in  fact,  when  he  waf^ 
entirely  and  hopelessly  non  compos  mentis;  and  the 
plaintiffs  further  charge,  that  in  1868,  when  the  said 
James  Jarrett  was  in  the  same  imbecile  condition,  the 
defendant,  James  Jarrett,  by  fraud  and  imposition  suc- 
ceeded in  procuring  from  his  father  a  deed  for  four 
hundred  and  thirty  acres  of  land  on  Muddy  creek,  in 
the  county  of  Greenbrier,  kupwn  as  the  "home  place," 
for  a  price  far  below  its  real  value,  paying  only  §25.00 
per  acre  therefor,  when  it  was  worth  from  $50.00  to 
$75.00  per  acre.  The  prayer  of  the  bill  is,  that  said 
deeds  of  conveyance  be  set  aside  and  annulled,  and  the 
lands  partitioned,  or  sold  and  the  proceeds  distributed 
among  the  heirs-at-law  of  said  James  Jarrett,  deceased ; 
and  for  general  relief. 

James  Jarrett  answered  the  bill,  admitting  that  he  had 
purchased  the  two  tracts  of  land  described  in  the  bill, 
and  that  he  had  received  deeds  from  his  father  for  the 
same;  and  that  he  is  in  possession  of  both  said  tracts, 
and  claims  title  thereto  under  the  sjiid  conveyances.  He 
denies  every  material  allegation  or  charge  in  the  bill,  in 
relation  to  his  father's  imbecility,  or  inability  to  make  a 
valid  (».onveyance  at  the  times  the  deeds  were  made,  and 
every  charge  of  fraud,  misrepresentation,  or  deceit ;  iD 
short,  everything  in  the  bill  impeaching  the  validity  of 
the  said  deeds,  or  either  of  them. 

Neither  the  bill  nor  answer  is  sworn  Uy, 
The  plaintiffs  at  the  same  time  filed  a  bill  against  the 
same  defendants,  in  which  substantially  the  same  allega- 
tions and  charges  are  contained  against  Samuel  Jarrett, 
impeaching  a  conveyance  made  by  the  said  James  Jar- 
rett in  the  spring  of  1868,  for  some  one  hundred  and 
forty-eight  acres  of  land  on  the  waters  of  Muddy  creek. 
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in  the  county  of  Greenbrier,  to  his  son,  Samuel  Jarrett.  specuS^Term. 

The  bill  contains  the  same  prayer  as  the   bill  filed    jarrett«<ot. 
against  James  Jarrett  and  others.  jmiietau 

Samuel  Jarrett  answered  the  bill  in  the  same  manner, 
that  James  had  answered  the  other.  Neither  the  bill 
nor  answer  is  sworn  to. 

Copies  of  the  deeds  referred  to  in  the  said  bills,  respect- 
ively, are  filed. 

In  the  deed  to  James  Jarrett  for  the  home  place  is 
the  following  clause :  "  It  is  distinctly  understood  that 
the  said  James  Jarrett,  Sr.,  reserves  the  two  lower  rooms 
in  the  end  he  stays  in,  of  his  dwelling  house,  during  his 
natural  life.''  Also  the  following:  **  It  is  understood 
that  the  said  James  Jarrett,  Sr.,  retains  a  lien  on  the  land 
for  the  purchase  money,  and  full  possession  to  be  given 
of  the  premises  on  the  1st  day  ot  January  1869,  except 
the  rooms  above  excepied.'' 

A  bill  was  also  filed  by  the  same  plaintiffs  against  the 
same  defendants,  with  similar  allegations  and  charges  as 
are  contained  in  the  iw^o  other  bills,  against  Samuel 
Leonard,  a  grandson  of  said  James  Jarrett,  Sr.,  impeach- 
ing a  deed  made  to  him  and  Andrew  Robinson  by  said 
Jarrett,  tor  a  tract  of  laud  in  the  said  county  of  Green- 
brier, on  the  23d  day  July  1867. 

Said  Leonard  filed  his  answer,  denying  all  the  material 
allegations  and  charges  in  the  bill  impeaching  the  said 
conveyance. 

On  the  16th  day  of  June  1878  "these  three  causes 
came  on  to  be  heard  by  consent  together  ;  and  by  like 
consent  the  depositions  taken  in  either  one  of  said  causes, 
and  which  are  admitted  as  evidence  therein  are  to  be 
read  in  the  others."  And  the  said  causes  came  on  to  be 
heard  upon  the  bills,  answers  with  replication  to  each, 
and  upon  the  exhibits  filed,  depositions  of  witnesses  &c. ; 
and  the  decree  proceeds :  "Upon  consideration  whereof 
the  court  is  of  opinion  that  it  sufficiently  appears,  that  at 

the  time  of  the  making  of  the  deed  of  the  day  of 

April   1862,  mentioned  in  the  bill  in  the  first  of  said 
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speciii^erm.  ^auses,  con veying  by  James  Jarrett  to  the  defendant  Jameai 
jarrett  ei  ai.  Jar^e tt,  Jr. ,  the  Wolf  creek  tract  of  land,  the  said  Jame*; 
Jarrett  ffo/.  Jarrett,  Sr.,  was  clearly  capable  of  making  said  deed,  it 
is  therefore  adjudsced,  ordered  and  decreed,  that  as  to  said 
deed  and  tract  of  land  the  plaintiflPs  bill  be  dismissed. 
And  the  court  being  of  opinion,  that  there  is  a  conflict  in 
the  testimony,  as  to  the  competency  of  the  said  James 
Jarrett,  Sr.  to  make  the  other  deeds,  mentioned  in  said 
three  bills,  which  renders  it  proper  tor  the  court  to  direct 
an  issue  to  be  tried  by  a  jury,  to  ascertain  the  corapt*- 
tency  of  said  Jarrett  to  make  said  deeds,  it  is  therefore 
adjudged,  ordered  and  decreed,  that  an  issue  be  made  up 
and  tried  by  a  jury  at  the  bar  of  this  court,  to  ascertain 
whether  the  said  James  Jarrett,  Sr.,  at  the  time  of  exe- 
cuting the  said  deeds,  to-wit :  the  deed  to  Samuel  Leonard 
and  Andrew  Robinson,  dated  the  23d  day  of  July  1867, 
and  the  deed  to  James  Jarrett,  Jr.,  and  the  deed  to 
Samuel  Jarrett,  both  dated  on  the  24th  day  of  March  1868, 
was  mentally  capable  of  making  said  deeds,  or  either 
of  them  ;  and  if  either  of  them,  and  not  the  other,  which 
one;  and  upon  the  trial  of  said  issue,  such  of  the  depo- 
sitions read  upon  the  hearing,  as  would  be  admissible 
upon  the  trial  of  an  action  at  law,  may  be  read  to  the 
jury.. 

The  issue  was  tried  before  a  jury  in  November  1873, 
and  on  the  11th  of  that  month  the  jury  found  the  fol- 
lowing verdict : 

"We,  the  jury,  find  that  the  said  James  Jarrett,  Sr.,  at 
the  time  of  executing  the  deed  to  Samuel  Leonard  and 
Andrew  Robinson,  dated  on  the  23d  day  of  July  1867, 
was  mentally  capable  of  making  said  deed ;  and  we  fur- 
ther find  that  at  the  time  of  executing  the  deed  to  Jamea 
Jarrett,  Jr.  and  the  deed  to  Samuel  Jarrett,  dated  the 
24th  day  of  March  1868,  the  said  James  Jarrett  was  not 
mentally  capable  of  making  said  deeds." 

On  the  26th  day  of  November  1873,  the  court  entered 
a  decree  in  the  causes  as  follows : 

"  These  causes  came  on  again,  this  the  26th   day  of 
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November  1873,  to  be  heard  together,  by  consent,  upon  speciU'Tenn. 
the  papers  formerly  read,  and  the  verdict  of  the  jury  jarrett«/a«. 
empanelled  at  the  bar  of  the  court,  and  the  certificate  of  jarrettc^a/. 
evidence,  in  pursuance  of  a  former  decree  in  those  causes, 
and  were  argued  by  counsel.  On  consideration  whereof, 
and  it  appearing  to  the  court  from  said  verdict,  that  said 
James  Jarrett,  Sr.,  deceased,  at  the  time  of  executing  the 
deed  to  Samuel  Leonard  and  Andrew  Eobinson,  dated  on 
the  23d  day  of  July  1867,  was  mentally  capable  of  so 
doing,  and  that  at  the  time  of  the  execution  of  the  said 
deeds  to  James  Jarrett,  Jr.  and  Samuel  Jarrett,  respec- 
tively, both  dated  on  the  24th  day  of  March  1868,  the 
said  James  Jarrett,  Sr.  was  not  mentally  capable  of  exe- 
cuting the  said  deeds  last  named  and  the  court  being 
satisfied  with  the  said  verdict  of  thejury,  it  is  adjudged, 
ordered  and  decreed,  that  the  bill  of  Joseph  Jarrett  and 
others  against  Samuel  Leonard  and  others,  be  dismissed, 
and  that  the  defendants  recover  their  costs,  and  it  is 
further  adjudged,  ordered  and  decreed,  that  the  deeds 
aforesaid  to  James  Jarrett  and  Samuel  Jarrett,  be  and 
they  are  hereby  set  aside  and  annulled ;  and  that  the 
plaintifis  in  said  suits  against  James  Jarrett  and  others 
and  Samuel  Jarrett  and  others,  recover  their  costs  from  . 
the  said  James  Jarrett  and  Samuel  Jarrett,  respectively/^ 

At  the  time  the  issue  was  directed,  the  testimony  of 
for  the  plaintiffs  on  the  question  of  the  grantor's  capacity 
was  in  substance  as  follows,  viz  : 

Geo.  H.  Lewis — ^Occupation,  farmer;  lived  one-half  or 
three-quarters  of  a  mile  from  Jarrett,  deceased;  had 
been  acquainted  with  him  a  long  time ;  had  transacted 
some  business  with  him  ;  "thought  his  mind  was  not  as 
good  as  it  used  to  be :  it  was  my  opinion,  whether  I  was 
right  or  wrong." 

Charles  Buster — From  1861  to  ^1865  was  living  most 
of  the  time  in  county  of  Alleghany ;  in  1866  removed 
to  his  place  adjoining  Jarrett;  in  1866  had  but  little  op- 
portunity of  judging  as  to  the  condition  of  his  mind, 
and  could  express  no  opinion  as  to  that  matter;  afler 
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speciif^Term.  ^^^^  time,  it  wos  his  Opinion   he  was  not  competent  to 
jarreiieiai.  .transact   busincss ;  sometimes  he  would  not  recognize 
Jnrreiietai.    ^^}  ^^"^  sometimes  ho  would ;  saw  him  once  under  the 
influence  of  liquor. 

George  Miller — I^ived  on  Mr.  Jarrett's  place  six  years 
previous  to  1870;  during  that  time  did  not  think  him 
competent  to  make  a  will  or  deed  ;  at  times  for  five  or 
ten  minutes  seemed  to  have  as  much  sense  as  ever  he 
had ;  saw  him  on  the  next  day  after  he  had  sold  his  land  ; 
I  asked  him  whether  he  had  sold  his  land,  said  he  had 
not  sold,  but  had  rented  it;  Jarrett  was  often  drunk; 
did  not  believe  he  was  capable  of  doing  business,  even 
when  he  had  no  liquor:  but  was  worse  when  he  had  it ;  in 
1867  or  1868  witness  obtained  two  bonds  from  him  for 
(collection;  believed  he  trai\saeted  the  most  of  his  busi- 
ness, sometimes  one,  and  then  another  would  assist  him. 
Ba/lard  Carrawni/ — TJved  about  two  and  one-half 
miles  from  Jarrett ;  had  known  him  ever  since  he  knew 
anybody;  did  not  see  him  very  frequentlv  in  the  latter  years 
of  his  life  ;  could  not  Siiy  whether  he  retained  his  mind 
down  to  the  time  of  his  death  ;  there  was  a  change  in 
him  ;  but  whether  it  was  caused  by  drinking  liquor,  or 
something  else,  could  not  tell ;  the  change  occurred  im- 
mediately after  the  war;  saw  him  at  times  when  "he  was 
perfectly  at  himself,  and  at  other  times  when  he  was  not;" 
thought  he  grew  worse  after  1865;  could  not  tell  whether 
he  was  at  all  times  in  a  condition  to  protect  his  own  in- 
terests or  not :  or  whether  he  might  have  been  deceived 
and  imposed  upon. 

John  Forren — Was  not  particularly  acquainted  with 
him ;  never  was  in  his  company  but  twice  ;  in  the  fall  of 
1867,  thought  he  was  not  at  himself  from  some  cause. 

David  G.  Baker — Lived  three  miles  from  him ;  had 
known  him  for  twenty-five  years;  in  1866  and  1867 
so  far  as  he  could  see,  thought  he  was  in  the  fiill 
possession  of  his  mental  faculties;  did  not  know  whether 
he  was  a  good  judge ;  but  after  1867  did  not  think  he  was 
capable  of  transacting  business ;  in  his  opinion  in  the 
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spring  of  1868,  lie  was  not  competent  to  make  valid  gpeciifTeim 

d^eds.  Jarrette<a2. 

Cfiarles  Carrmoay — Frequently  saw  him  from  1861  to  jarrette<ai. 
the  time  of  his  death  ;  the  conditions  of  his  mind  varied  ; 
was  not,  in  judgment  of  witness,  competent  to  attend  to 
important  business ;  sometimes  was  in  better  condition 
than  others  ;  on  a  good  many  occasions,  it  would  have  been 
easy  for  desigiiiui^  persons  to  have  im}>osed  upon  him; 
on  other  occasions  it  would  not  have  been  so  easy ;  on 
some  occasions  did  not  recognize  witness. 

John  A,  Rogers — Lived  in  the  house  of  Jarrett  a  part 
of  the  winter  of  1862  ;  did  not  think  he  was  then,  all  the 
time,  capable  of  attending  to  himself;  was  often  incapa- 
ble of  attending  to  business. 

Henry  Forren — Did  not  think  he  was  capable  of  at- 
tending to  business  when  he  saw  him ;  although  he  might 
have  had  more  sense  than  he  (witness)  had ;  thought  he 
was  in  a  condition  to  be  easily  imposed  upon,  although 
he  might  have  been  drunk;  never  saw  him  drink. 

Samuel  C,  Forren — Since  the  war  had  seen  him  often  ; 
had  worked  for  him  some  ;  had  frequent  conversations 
with  him ;  did  not  think  he  was  always  at  himself;  w^ent 
on  one  occasion  to  work  for  him  for  grain;  said  he  did 
not  know  witness ;  had  no  work  for  him,  unless  he 
would  rub  his  legs ;  thought  he  could  be  imposed  upon 
at  times;  he  made  contracts  with  witness  for  work  and 
paid  him. 

Alexander  IL  Anderson — liesided  six  miles  from  Jar- 
rett; saw  him  two  or  three  times  while  Witcher's  battal- 
ion w^as  encamped  there;  and  may  have  seen  him  before 
that  time  during  the  war;  saw  him  frequently  after  the 
war ;  did  not  consider  him  sane  at  any  interview  had 
with  him,  either  while  Witcher's  battalion  was  there,  or 
afterwards ;  of  course  he  was  not  in  witness'  opinion 
competent  to  attend  to  business;  could  not  say  how  he 
might  be  influenced. 

Andrew  D,  Johnson — Lived  about  four  miles  from 
Jarrett;  his  mind  and  body  grew  frail  for  several  years 
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8i)ecLu^enn.  before  Iiis  death ;  did  not  think  ho  was  competent  or 

Jarrettrfo/,    ^^^^  ^  attend  to  business  generally. 

Jarrettrto/.  ^'  ^Vin^am  PHcket — A  physician  ;  lived  about  three 
miles  from  residence  of  deceased;  was  not  well  acquaint- 
ed with  him;  saw  him  a  few  times  during  the  laijt  years 
of  his  life;  saw  him  on  two  occasions,  professionally,  at 
his  own  house;  thought  it  was  in  the  summer  of  1867; 
was  of  opinion  that  he  was  in  his  dotage,  and  that  his 
mind  was  feeble;  did  not  think  he  was  competent  to 
transact  business  of  any  great  importance;  would  say 
that  the  mind  must  sympathize  with  and  share  the  weak- 
ness and  decline  of  the  body  incident  to  extreme  old  age ; 
opinion  of  witness  that  all  men,  pretty  much,  when  they 
arrive  at  the  age  of  Mr.  Jarrett  in  1867,  are  of  feeble 
mind ;  that  the  mind  does  suffer  with  the  body ;  so  far 
as  witness  knew,  his  body  may  have  been  as  healthy  as 
men  of  his  age;  did  not  know  that  he  wa.s  suffering 
under  any  disease,  except  in  his  leg. 

Jaeoh  H.  Lewis — Lived  near  deceased ;  thought  that  in 
the  latter  years  of  his  life  he  was  in  his  dotage,  and  had 
not  full  possession  of  all  his  mental  faculties;  did  not 
suppose  he  was  competent  to  transact  all  business  judi- 
ciously; sup}>osed  there  was  a  gradual  decline  of  his 
mental  powers  for  at  least  ten  years  before  his  death ; 
supposed  he  was  incompetent  to  execute  a  valid  deed  for 
at  least  one  or  two  years  before  his  death. 

William  McCorkle — Was  the  barber  who  shaved  de- 
ceased; said  sometimes  he  appeared  to  be  as  sharp  as 
anybody ;  at  other  times  he  would  not  seem  to  know 
anything  much,  or  would  let  on  so;  his  mind  seemed  to 
be  very  much  enfeebled;  sometimes  thought  he  was  in 
his  dotage;  liquor  seemed  to  arouse  him  up  considera- 
bly, and  to  brighten  his  ideas;  did  not  know  whether 
the  use  of  liquor  had  the  effect  of  deranging  him  or  not ; 
was  his  barber  for  a  part  of  1867;  was  irequently  in  his 
company,  sometimes  once,  sometimes  twice  a  week,  and 
sometimes  oftener;  sometimes  he  would  pay  witness  50 
cents,    sometimes    $1.00,  sometimes    $2.00,  sometimes 
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$5.00;  at  one  time  he  paid  witness  $10.00  to  shave  him  spedlfTerm. 
a  month ;  during  the  next  week,  went  back,  and  he  paid    jairetteioL 
witness  $1.00;  went  back  the  next  week, and  he  oflFered   jarrette^oi. 
to  pay  witness ;  when  he  told  him  he  had  paid  him  for 
a  month^s  shaving,  he  gave  witness  50  cents  and  told  him 
to  recollect  it ;  witness  then  moved  to  Monroe,  and  went 
back   next  week,  and  he  paid  him  $2.00;    two  weeks 
after,  he  paid  witness  10  cents;  told  him  it  was  too  far 
for  witness  to  come,  and  he  said  he  reckoned  it  was ;  went 
to  shave  him  once  a  week  for  twelve  months;  part  of  the 
time,  had  to  go  a  mile  and  a  half:  and  a  part  a  few  hun- 
dred yards ;  did  not  know  how  much  he  paid ;  kept  ac- 
count of  about  $50.00. 

Willis  Tincher — Bought  some  bacon  of  Mr.  Jarrett  in 
1868;  he  did  not  appear  to  know  witness  at  first;  told 
him  his  name  :  and  he  then  said  witness  could  have  the 
bacon ;  said  :  when  Samuel  Leonard  came  in  I  could  get 
the  bacon ;  it  appeared  that  the  keys  to  the  smoke  house 
had  been  lost ;  Leonard  contended  with  Mr.  Jarrett  that 
he  had  the  keys;  by  examining,  the  old  gentleman  found 
he  had  the  keys  in  his  pocket ;  the  old  gentleman  did 
not  find  them  in  his  pocket,  but  Leonard  did. 

Robert  Robinsonj—Ws^  acquainted  with  him  from  1864 
to  the  time  of  his  death;  saw  him  as  often  as  once  a 
month;  there  were  times  when  he  thought  he  was  capa- 
ble of  transacting  business  intelligently,  and  times  when 
he  thought  he  was  not ;  he  was  old  and  "  doted : "  and  his 
mind  was  gone. 

Washington  Brown — The  old  man  was  feeble  lu  body, 
and  sometimes  witness  thought  his  mind  was  a  little 
"  shackling ; "  at  other  times,  thought  his  mind  was  good. 

Lanty  Kincaid — Lived  within  two  miles  of  deceased, 
for  twenty  years  ;  frequently  saw  him ;  at  times  witness 
thought  he  was  capable  of  attending  to  business,  at  other 
times  not;  had  a  debt  against  him  as  constable,  and 
summoned  him  :  he  said  it  was  the  first  time  he  had  ever 
been  summoned  in  his  life ;  had  some  road  tax  which  could 
not  get  settled;  judging  from  business  transactions,  and 
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t^jeeiirTenn.  ^^^^  ^^^  conduct  and  conversatioii,  did  not  think  he^as 
jarrettera<.  <^2ipable  of  transacting  business  intelligently. 
jMxett«ra/.  Movns  Bryant — Was  in  his  employ  as  a  shoemaker  in 
1867 ;  was  there  twice:  three  or  four  days  each  time  ;  at 
times  thought  he  was  not  capable  of  transacting  business  : 
at  other  times  thought  he  was  ;  had  conversations  with 
him  every  day. 

Dr.  Thomas  G.  Clay — Had  been  acquainted  with  Mr. 
Jarrett  since  1850;  first  impression  was,  that  he  was  a 
man  of  very  extraordinary  mind ;  saw  no  marked  altera- 
tion in  his  mind  until  about  the  commencement  of  the 
late  war,  when  he  became  very  passionate  and  cross  with 
his  family  and  others;  thought  his  mind  grew  worse; 
did  not  see  him  from  about  the  beginning  of  the  spring 
of  1862  until  the  winter  of  1863  ;  according  to  witness's 
opinion,  Mr.  Jarrett's  mind  was  in  a  state  of  imbecility 
previous  to  1863,  and  it  became  worse  afterwards;  did 
not  think  he  was  capable  of  transacting  business 
between  1865and  1869,  and  that  a  designing  person  could 
easily  have  imposed  upon  him  during  that  time ;  had 
been  a  physician  since  1846;  was  ff  son-in-law  of  James 
Jarrett,  deceased ;  witne&s  referred  to  an  agreement,  and 
said,  "it  seemed  to  nie  to  be  an  agreement  liot  to  take 
any  part  in  any  suit  brought  by  any  portion  of  Mr.  Jar- 
rett's  family,  should  there  be  any  suit  brought;  should 
there  be  a  suit  brought,  and  they  would  bring  these 
lands  to  sale,  any  loss  on  the  part  of  James  Jarrett,  Jr., 
or  Samuel  Jarrett,  it  should  be  made  up  by  the  property 
that  my  wife  should  become  possessed  of  through  her 
father\s  estate ;  that  is  about  the  purport  of  the  agree- 
ment, according  to  my  recollection,  meaning  the  lands 
purchased  by  James  Jarrett,  Jr.,  and  Samuel  Jarrett,  of 
James  Jarrett,  Sr. ;  I  took  but  very  little  notice  of  the 
agreement." 

In  answer  to  the  question  who  wrote  the  agreement 
referred  to,  he  said : 

"  I  was  informed  that  Mr.  Price  wrote  the  agreement ; 
but  I  think  that  Mr.  James  Jarrett  Jr.,  copied  and  alter- 
ed it  from  the  original/' 
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After  saying  that  he  had  no  recollection  of  signing  speoiS'Tprm. 
more  than  one  agreement  of  the  kind  referred  to,  a  pa-  "jirToue/flz! 
per  was  handed  him  puri)orting  to  be  signed  by  himself  jurrelinaL 
and  wife,  and  he  was  asked  if  that  was  the  agreement  ?  He 
said  it  was.     And  on  being  asked  in  whose  hand-writing 
it  was,  answered :  **  It  is  my  own  hand-writing/' 

In  answer  to  the  question  :  did  you  not  on  one  ofu^a- 
sion  try  to  kiss  the  old  man,  and  did  he  not  take  a  cane 
to  you,  he  answered  : 

"  I  was  at  old  Mr.  Jarrett's,  and  having  some  spirits 
with  me,  we  both  drank  until  we  were  somewhat  intox- 
icated, and  I  proposed  to  take  a  kiss  at  parting,  and  lie 
struck  me  with  his  cane." 

Margaret  Clay,  the  wife  of  Dr.  Clay  and  daughter  K)i 
James  Jarrett  deceased,  did  not  think  her  father  wasr 
capable  of  transacting  business  from  18fj5  to  1869. 

WiUiam  Gvorr/c — Had  been  acquainted  with  him  «sixty 
years,  and  joined  farms  with  him.  He  was  like  all  other 
men  at  his  time  of  life,  bowed  down  with  age.  Throiiirh 
the  war  saw  nothing  wrong  with  him;  at  times  in  I8f>7 
and  1868  thought  he  was  not  mentally  able  to  transact 
business.  In  1868  saw  him  frequently,  when  he  could  see 
nothing  the  matter  with  him  ;  he  seemed  to  talk  cool 
and  rational  as  any  man  ;  at  these  times  considered  he 
was  com])etent  to  transact  business. 

Samuel  Carroll, — Am  well  acquainted  with  him,  and 
frequently  saw  him  during  the  latter  yeai-s  of  his  life  ;  did 
not  think  afler  1863  he  was  capable  of  transacting  busi- 
ness intelligently;  thought  designing  persons  could 
easily  have  imposed  upon  him;  lived  about  twenty-two 
miles  from  him. 

Saffinel  C.  Ludingtoii — Was  well  acquainted  with  him 
for  twenty-five  or  thirty  years;  visited  him  in  1866,  to 
have  conversation  with  him  about  a  bond, executed  dur- 
ing the  war  by  witness  to  said  Jarrett,  inquired  in  the 
evening  for  bond,  and  he  said  he  would  hunt  it  next 
morning ;  he  then  gave  witness  several  bundles  of  papers 
and  told  him  to  hunt  the  bond;  looked  through  the  pa- 
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specw^Term.  P^^  ^^^  foiind  no  such  boud,  and  so  told  him ;  he  then 
jBrreii  el  ai.  ^8'^  ^^s  son,  Jamcs,  had  it,  and  that  he  would  get  it  and 
jarrettrto/,  g^vc  it  to  witncss;  at  that  time  his  mental  condition  in 
the  evening  was  not  good,  but  in  the  morning  his  mind 
seemed  to  be  better;  what  made  witness  think  his  mind 
was  impaired  in  the  evening  was,  the  repeated  questions 
he  would  ask  of  the  same  thing ;  did  not  think  he  was 
capable  of  transacting  business  in  the  evening  referred 
to ;  his  mind  was  a  good  deal  better  in  the  morning,  and 
witness  could  not  say  whether  he  could  have  been  then 
easily  imposed  upon. 

William  H.  Montgomery — Was  acquainted  with  him; 
saw  him  once  in  1867 ;  was  not  much  acquainted  with 
him,  except  in  business  matters;  in  1865,  had  a  little 
transaction  with  him,  could  not  notice  there  was  any- 
thing wrong  about  him  ;  he  appeared  to  be  feeble  in  both 
mind  and  body ;  went  to  see  him  in  1867,  to  get  some 
money  of  him,  thought  his  mind  was  a  little  affect<?d  ; 
thought  he  was  not  capable  of  transacting  business  intel- 
ligently,/rom  what  transpired  between  his  son^  Joseph,  and 
myself y  in  reference  to  his  condition ;  opinion  might  have 
been  derived  from  the  information  I  had  obtained  before. 
Henry  A.  Robinson — Had  business  transactions  with 
him  ;  sometimes  he  exhibited  a  great  deal  of  shrewdness, 
and  at  other  times  it  seemed  as  though  he  was  almost 
insane;  did  not  think  he  was  capable  of  transacting 
business ;  recollected  an  instance  when  he  thought  he 
showed  incapacity,  which  was  in  December  1868,  or 
January  1869. 

Lexcis  B,  LiUlepage — Thought  him  ^'out  of  fix  some- 
way," but  whether  he  was  capable  of  transacting  busi- 
ness could  not  say. 

Mason  Maihews — had  known  him  for  forty  years ;  saw 
him  in  the  spring  of  1865,  and  again  in  1868;  thought 
a  great  change  had  taken  place  in  him  both  physically 
and  mentally;  In  the  spring  of  1865  had  received  fre- 
quent verbal  messages  from  him  that  he  wanted  to  see 
him  (witness);  went  over  to  see  him,  and  found  him  in 
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a  very  feeble  dbndition  ;  remained  there  for  some  time  specila^Tem. 
thinking  that  he  would  mention  what  he  wanted  with  jarrett  «<  ol 
witness ;  finding  he  did  not  do  so,  told  him  he  liad  received  jarrelt  ei  ai. 
messages  to  come  and  see  him,  and  asked  upon  what 
business  he  wished  to  see  witness ;  he  smilingly  said  "he 
had  no  business,  he  merely  wanted  to  see  me.''  Wit- 
ness then  wanted  to  settle  with  him  for  bacon,  he  had 
received  from  him  during  the  war,  but  he  seemed 
to  have  forgotten  all  about  it.  Witness  also  settled 
another  account  with  him,  w^hich  he  seemed  to  have  for- 
gotten. From  his  general  conversation  witn^-ss  conclu- 
ded, that  his  mind  was  much  impaired.  In  the  fall  of 
1868  he  visited  Lewisburg  in  a  buggy  and  when  in 
front  of  the  bank  building  he  appeared  to  have  no  knowl- 
edge of  his  locality.  Heard  him  say  in  the  fall  of  1868, 
that  he  had  not  sold  his  land  but  had  rented  it  out.  Did 
not  think  he  was  competent  to  transact  business. 

Alexander  F,  Mathewa — Acquaintance  with  Mr.  Jarrett 
was  very  limited ;  saw  him  but  once  before  a  committee 
was  appointed  for  him,  and  that  was  in  the  spring  of 
1867,  when  his  deposition  was  taken  at  his  own  house ; 
he  appeared  to  be  rather  in  a  state  of  lethargy ;  he  said 
but  little,  and  only  when  spoken  to;  remarks  seemed  to 
be  desultory  and  incoherent ;  his  deposition  was  taken, 
and  so  far  as  witness  could  recollect,  his  answers  were 
vague  and  unsatisfactory ;  attention  was  not  given  par- 
ticularly to  the  state  of  his  mind,  and  witness  was  not 
prepared  to  say,  whether  he  might  have  been  imposed 
upon  or  not,  he  seemed  to  be  an  extremely  old  man  and 
in  his  dotage. 

The  committee,  of  whom  witness  was  one,  referred  to 
in  the  deposition  of  the  last  witness,  as  the  record  dis- 
closes, was  appointed  by  the  circuit  court  of  Greenbrier 
county,  at  the  October  t^rm  1869. 

Robert  Hiiggina — Knew  him  for  twenty-five  or  thirty 
yeais,  and  lived  near  him  ;  thought  in  1862  he  failed  a 
little,  and  fiiilcd  rapidly  from  that  time  to  his  death ; 
thought  from  1865  to  his  death  he  was  incapable  of 
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SpeciaJ^Term.  transacting  business  intelligently ;  thought  his  mind  was 
jArreit eiaiT  »n  better  condition  sometimes  than  others;  was  not 
Jarreti etaL  present  in  the  fall  of  1868,  when  Joseph  Jarrett  drove 
the  cattle  of  James  Jarrett,  Sr.  away;  was  passing  through 
the  field  and  heard  some  one  hallooing;  turned  and 
went  to  where  they  were ;  came  to  old  Mr.  Jarrett  ly  - 
ing  in  a  rut  in  the  road  ;  several  helped  the  old  man  up 
and  took  him  to  the  house;  he  was  very  mad  about  the 
cattle  i^^oin^  away,  and  added  that  they  had  taken  some 
cattle  that  he  did  not  intend  to  go ;  heard  Samuel  Jar- 
rett say  the  old  man  did  not  know  anything,  and  he  was 
becoming  a  bigger  fool  every  day.  This  conversation 
took  place  three  or  four  years  ago. 

Andrew  Jarrett — Is  a  grandson  of  James  Jarrett,  de- 
ceased; did  not  think  he  was  capable  of  transacting 
business  intelligently;  he  was  in  a  feeble  condition  in 
body  and  mind ;  on  one  occasion  he  rented  a  pasture 
field  to  Mr.  McClung,  when  his  own  stock  was  needing 
grass,  or  would  need  it  that  winter,  as  he  had  no  teed 
for  them :  and  they  died  that  winter  for  want  of  food  ;  he 
also  was  at  the  house  of  deponent,  and  acted  as  though 
he  did  not  know  what  he  was  doing ;  am  one  of  the 
plaintiffs  in  this  suit.     This  was  in  1867. 

Wi/liam  A,  Anderson — Saw  him  in  1862;  did  not 
think  his  mind  was  right  then.  In  1862  was  sent  there 
with  a  message  from  Colonel  Crook  for  him  to  come  for 
some  horses  that  had  been  taken  ;  he  remarked  that  he 
would  not  bother  his  mind  about  them ;  did  not  think 
him  competent  to  transact  business  since  1862  ;  told  the 
tax  collector,  that  he  had  nothing  but  the  land  on  Kee- 
ny^s  Knob  and  if  he  chose  to  make  his  taxes  out  of  that 
he  could  do  so. 

Madison  McClung — Was  passing  the  road  in  the  lat- 
ter part  of  the  summer  or  fall  of  1868 :  Mr.  Jarrett 
called  to  witness  from  the  porch,  and  from  the  manner 
in  which  he  spoke,  was  convinced  that  he  did  not  know 
witness;  thought  at  the  time  he  knew  but  little  of  what  was 
said ;  at  that  time  did  not  think  him  capable  of  trans- 
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acting  business ;  suppose  the  road  was  thirty  yards  from  specil^^erm. 
the  house  ;  he  might  or  might  not  have  been  under  tlie  jarrett  ei  ai. 
influence  of  liquor;  never  knew  he  drank  at  all.  jarrettc/a/. 

Robert  F.  Dennis — Was  passing  by  the  late  residence 
of  James  Jarrett  in  1866,  or  early  in  the  winter  of  1867; 
as  a  friend  called  to  see  him ;  first  time  he  had  seen  him 
since  the  war;  regarded  his  mind  as  very  much  im- 
paired by  age;  his  memory  was  certainly  far  gone,  but 
could  not  say  that  he  wis  so  in  his  dotage  that  he  could 
not  transact  any  ordinary  business;  saw  him  again  in 
the  spring  <d'  1867  ;  first  impression  was  strengthened  ;  it 
was  this  cjonversation  that  led  witness  to  believe  his  mind 
was  impaired :  he  reipiested  witness  to  take  charge  of  his 
bonds,  notes,  etc.,  and  proceed  to  collect  them;  told  him 
he  had  already  placed  them  in  the  hands  of  two  very 
competent  attorneys  (Messrs.  Pitman  and  Mathews),  and 
that  they  were  proceeding  to  secure  them  for  him ;  he 
denied  this,  and  said  he  knew  nothing  about  Mr.  Pit- 
man, and  Mr.  ilathews  was  too  young  a  man,  or  too 
young  an  attorney,  to  take  charge  of  his  business,  and 
requested  me  at  once  to  take  his  papers  out  of  their 
hands;  quieted  him  by  promising  to  become  associated 
with  them;  this  arrangenx^nt  seemed  to  satisfy  him;  he 
seemed  to  have  forgotten  that  he  had  ever  spoken  to  or 
seen  either  Pitman  or  Mathews  in  reference  to  his  busi- 
ness, and  witness  does  not,  of  his  own  knowledge,  know 
that  he  had;  should  think  that  he  could  have  been  easily 
influenced. 

Cornelius  Rochjers — Lived  within  four  miles  of  de- 
ceased;  had  known  him  for  thirty  years;  there  was  a 
difference  in  his  mind  first,  duriug  tiie years  of  the  war; 
his  mind  appeared  to  be  torn  up  and  disordered  ;  in  1866, 
1867  and  1868,  his  mind  was  very  much  gone  from  him 
at  times;  think  he  was  not  in  a  condition  to  transact  im- 
portant business  intelligently;  left  some  money  with 
him  in  1865  for  corn,  and  he  afterwards  denied  sell- 
ing the  corn  and  receiving  the  money,  and  refused  to 
let  witness  have  it;  did  not  recollect  of  seeing  him  after 
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Special  Term,  ^^^^y  "i^^il  shortly  dcfore  he  died ;  at  that  time  be  ap- 
"jarreti  el  ai,    peared  rational ;  called  witness  by  name,  and  asked  why 
jairett<j/a/.    he  had  been  so  long  in  coming  to  see  him. 

James  Haynea — Was  acquainted  with  him  for  four 
years  intimately ;  lived  on  Joseph  Jarrett's  farm,  about 
three  miles  from  James  Jarrett;  did  not  see  him  fre- 
quently; preached  at  his  house;  visited  him  several 
times  when  he  was  sick;  intimate  acquaintance  com- 
menced in  the  fall  of  1865,  and  ended  in  the  fall  of  1869 
he  was  in  his  dotage;  think  be  could  have  been  ea.siiy 
imposed  upon ;  he  often  repeated  the  same,  or  similar 
things,  during  a  short  conversiition ;  on  one  occasion  asked 
him  his  age,  he  referred  to  a  dat«  that  made  him  one  hun- 
dred and  forty  years  old ;  his  conversation  was  discon- 
nected; seemed  often  to  be  in  a  kind  of  stupor,  from 
which  it  would  be  necessary  to  arouse  him ;  he  paid 
his  subscription  sometimes  in  money  and  sometimes  in 
produce;  think  his  mind  was  better  at  sometimes  than 
others. 

Clark  Jarrett — Grandson  of  deceased  ;  thought  he  was 
not  capable  of  attending  to  business  since  the  spring  of 
1864;  this  opinion  is  founded  on  **the  way  he  transac»ted 
his  business,  and  seeing  his  estate  smuggled  and  squan- 
dered before  his  eyes." 

Leonard  Jarrett — Another  grandson  of  deceased ;  did 
not  think  he  was  ca])able  of  doing  business  of  any  kind, 
from  1864  to  1868;  what  made  witness  think  so  was, 
be(;ause  he  did  not  care  what  went  with  his  pro|)erty, 
and  often  he  would  not  know  him;  had  heard  James 
Jarrett  say  his  father  was  not  capable  of  doing  any  busi- 
ness. 

Rosanna  Argabrite — Was  a  widowed  daughter  of  de- 
ceased ;  lived  with  him  eleven  months  in  1863,  and  from 
1866  to  1869  all  the  time;  was  his  nurse  and  house- 
keeper; went  there  in  1866  under  a  verbal  contract 
made  with  him,  at  $1,000.00  per  year;  did  not  think  he 
was  competent  to  make  the  contract,  and  did  not  rely 
upon  it,  but  claimed  of  his  administrators  $1,000.00  per 
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year  for  her  services;  did  not  think  he  had  his  right  spediu^Term. 
mind  in  1862,  nor  at  any  time  after  that;  gives  a  num-  jarrett etai. 
ber  of  reasons  for  her  .opinion;  he  abused  her  mother  jarretu/a/. 
when  he  had  theretofore  been  kind;  acted  in  various 
ways  that  convinced  her  he  was  not  competent  to  trans- 
act business;  did  not  see  any  change  in  his  mind  from 
1863  tc  1866;  heard  Thomas  G.  Clay,  Joseph  Jarrett 
and  Riley  B.  Cfook  frequently  speak  of  having  a  com- 
mittee appointed  for  him  ;  did  not  think  his  mind  ever 
got  any  better,  yet  at  times  it  was  easier  to  nurse  and 
take  care  of  him ;  he  became  more  feeble  in  body,  and 
more  troublesome  both  in  body  and  mind  in  February  or 
March  1868 ;  Handly  came  there  and  talked  with  her 
father;  witness  went  theie  and  Handly  observed:  "Is  it 
possible  that  James  Jarrett  has  gone  to  Wheeling  ?''  told 
him  he  had  left  that  morning;  said  he  expected  to  have 
met  him  there,  that  he  had  got  him  to  come  and  survey 
the  land ;  her  father  then  observed  that  he  knew  no- 
thing about  it :  to  send  for  Samuel  Leonard ;  he  was  at 
the  sugar  camp:  did  so,  and  he  came,  and  they 
went  to  surveying  the  land ;  her  father  said,  if 
that  land  was  to  be  surveyed,  he  did  not  know 
who  got  it  done;  that  he  did  not  want  Handly; 
did  not  send  for  him,  and  had  no  use  for  him; 
that  Jim  Jarrett  and  he  would  do  anything — steal  land, 
swear  lies,  survey  another  man's  land,  or  do  anything 
that  was  mean;  then  the  witness  said:  "There,  now, 
you  have  it,  and  there  was  a  good  deal  more  to  the  same 
effect."  He  would  look  at  the  deeds  and  deny  them,  and 
said  he  never  got  Handly  to  survey  the  land ;  and  after 
the  bonds  were  given  which  spoke  of  the  lands  being 
James's  and  SamuePs,  he  would  deny  having  received 
such  bonds.  The  deeds  were  presented  to  him  the  next 
morning  after  they  were  written  ;  and  he  denied  knowing 
anything  about  them.  Witness  details  an  incident, 
which  she  says  occurred  the  evening  before  the  deeds 
were  executed,  showing  that  he  was  exceedingly  filthy 
in  his  action.     Witness  was  about  when  the  writings 
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specilfxerm.  Were   prepared,  and  she  knew  they  were  being  written, 
jarrett  et  ai.    Witness  further  deposed  that  8a  muelJarrett,  James  Jar- 
jarrette/a/.    rettand  Mr.  Ilandly  were  in  the  room,  where  the  papers 
were  prepared ;  had  heard  her  father  say  he  was  afraid 
James  Jarrett  woukl  kill  him:  kept  his  gun  loaded  for 
some  time,  to  protect  himself  against  James;  also  feared 
James  would  burn  the  house ;  on  one  occasion,  at  night, 
he  got  scared,  and  said  the  barn  was  burning,  and  ha<l 
deponent  go  out  several   times  to  see  if  it  was  not  on 
fire;  when    he    was    told    it    was    not,    he  said    it  was, 
for   he    knew    Jim  w-ould  burn  both    house  and   bam, 
and    he    was    looking    for    it    to   be    done    that   night; 
this    oc(^urred    shortly    after    the    deeds    were    made; 
anything  you  wanted  from    him    or    wanted    him    to 
do,  all  you  had  to  do    was    to    "pester"    him   awhile 
and  he  would  give  way;  never  heard  James  say  that  a 
committee  sliould  be  appointed  for  his  father;  heard  him 
say,  **  there  should  be  somebody  besides  Leonard ;  that 
father  was  not  capabh*,  and   could  not  do  himself,  and 
Ijeonard  would  not  do;"  at  that  time  Leonard  was  pre- 
tending to   take  (;are  of  things  out  doors;  have  heard 
Leonard  fretpiently  say  that  father   was  not  capable  of 
transacting  business;  heard  Samuel  Jarrett  sjiy  >o  once; 
then  he  said,  "  no  one  could  please  him  any  more,  he  had 
got  so  childish;"  this  Avas  in  1866. 

When  Mr.  Handly  was  there,  doing  the  writing  and 
fixing  up  the  deeds;  witness  told  James  Jarrett,  in  the 
presence  of  Mr.  Handly,  that  if  she  had  but  a  quarter  of 
a  dollar's  interest  in  the  land,  that  he  could  not  buy  it, 
that  the  proj)erty  was  all  gone,  or  going,  and  that  she 
wished  what  was  in  the  land  and  coming  to  her  to  stay 
there;  he  made  some  short  reply  and  went  ahead  with 
business;  the  reason  witness  had  for  this  was,  that  she 
did  not  think  her  father  was  capable  of  selling  the  land, 
and  did  not  think  it  was  being  sold  for  its  value;  thought 
she  had  a  right  to  h)ok  after  her  interest,  as  she  had  no 
one  to  s])cak  for  her ;  was  present  part  of  the  time  when 
the  business  was  being  transacted;  did  not  see  them  hand 
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the    papers    to    him, 

but     heard    them    ask    him    if  speeilfTerm, 

he    could    read,    and 

they    read    them,   or  a  portion  '  janJ^ttc/ar 

of  them,  to   him    and 

explained    them    to    him;    he    jaxrelietai. 

refused  to  sign   them 

for  a  while,  saying  he  wished  to 

have  specie  for  pay,  that  greenbacks  was  no  money  at  all ; 
they  coaxed  at  him  sometime,  and  he  gave  up  to  them ; 
it  was  James  Jarrett  and  the  magistrate,  Mr.  Huffman, 
that  coaxed  him ;  don't  know  that  he  wrote  his  name, 
but  he  consented  for  it  to  be  done;  don't  know  that  per- 
suasion and  bothering  him  made  him  yield  that  time, 
yet  do  know  that  it  had  on  other  occasions,  and  there 
was  a  good  deal  of  it  done  at  that  time  ;  in  answer  to  the 
question,  if  she  was  not  interested  in  the  suit,  &c.,  said: 
"1  reckon  I  am  interested;  if  the  plaintiffs  are  successful, 
I  expect  to  reap  some  reward  ;  if  they  are  not,  I  do  not 
expect  to  get  anything,  or  very  little ;"  her  father  did 
transact  a  great  deal  of  business  after  1 862,  and  did  it  satis- 
factorily with  honest  people ;  but  at  other  times  witness  was 
not  so  well  satisfied  with  it;  in  the  latter  years  of  his 
life  he  used  spirituous  liquors,  as  he  got  older  it  had 
more  effect  upon  him. 

T/ie  evidence  for  the  (lefendants  was  aubstanfuilly  as  fol- 
lows : 

Dr,  Creigh — Was  a  physician;  had  been  practicing 
for  about  thirty-four  years;  was  acquainted  with  Mr. 
Jarrett;  had  known  him  for  a  number  of  years;  had 
practiced  in  his  family;  thought  from  the  year  1847,  and 
at  intervals  from  that  time  u|)  to  the  year  1868  ;  attended 
him  in  a  case  of  fever  in  1817;  attended  him  in  the 
year  1857;  thought  in  1858  also;  saw*  him  in  1860  and 
1861;  attended  him  in  1866,1867  and  1868,  when  he 
was  laboring  with  an  erysipelous  affection  of  the  leg,  with 
a  strong  tendency  to  the  development  of  dry  gangrene, 
and  required  a  strict  system  of  medical  and  hygiene 
treatment;  the  last  time  he  saw  him  was  in  the  latter 
part  of  August  1868,  or  the  first  of  September;  never 
saw  him  when  he  thought  he   had  not  the  possession  of 
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speci^^Tenn.  l^^s  entire  mental  &culties;  was  uniformly  struck  with 
jarrett  ri  ui.  *'^^  ^^^^^  ^"^^  coucise  manner  in  which  he  explained  his 
jarreite/rt/.  fecHngs  and  sensatiousj  thought  his  mind  was  as  clear 
and  strong  in  conversation  in  1868  as  it  was  in  1847, 
and  that  his  observation  of  men  and  his  understanding 
of  tlie  relation  of  things,  was  as  accurate  and  correct  as 
at  any  time;  the  disease  did  not  assume  an  inflammatory 
form  ;  and  although  such  a  disease  might  possibly  affect 
the  mind  under  other  circumstances,  yet  in  Mr,  Jarrett's 
case,  never  observed  a  diminution  in  the  clearness  and 
strength  of  his  intellectual  perceptions,  or  in  his  capacity 
to  comprehend  any  subject  submitted  to  him ;  had  a  very 
limited  experience  in  mental  disorders;  had  seen  some 
cases,  but  did  not  pretend  to  be  an  expert ;  believed  it 
possible  for  a  man  of  a  very  advanced  age  to  retain  his 
entire  intellectual  faculties,  and  have  them  as  strong  at 
eighty  as  at  fifly ;  had  seen  two  striking  instances. 

Ih\  C.  A.  Rupert — Had  been  practicing  medicine  for 
twenty -two  years;  was  acquainted  with  Mr.  Jarrett;  first 
acquaintance  was  early  in  the  year  1866,  and  continued 
until  the  fall  of  1868;  regarded  him  generally,  during 
that  time,  to  be  of  sound  mind;  attended  him  profes- 
sionally, a  few  visits,  during  the  time,  and  transacted 
some  private  business  for  him;  regarded  him  quite  capa- 
ble of  transacting  any  business,  with  the  exception  of  a 
short  time  while  he  was  afflicted  with  dysentery,  which 
rendered  him  quite  feeble;  this  was  in  July  1866;  con- 
sidered his  mind  vigorous  and  clear  generally. 

Dr.  D.  C.  B.  Caldwell — Was  a  practicing  physician; 
was  acquainted  with  the  late  James  Jarrett  for  many 
years ;  had  some  business  transactions  with  him ;  was  at 
his  residence,  thought  in  the  summer  of  1867,  attending 
to  magisterial  duties,  and  during  this  visit  had  conver- 
sation with  him,  and  also  received  his  evidence  in  a 
trial ;  although  infirm  and  suffering  from  evidences  of 
morbid  action,  regarded  his  mind  as  sound,  and  of  usual 
ordinary  vigor ;  prior  to  the  examination  of  the  case  refer- 
red to,  had  one  or  two  hours  conversation   with  Mr. 
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Jarrett  in  regard  to  sundry  subjects,  his  health  l)eingthc  speciifTerm. 
piincipal;  he  freely  conversed  and  described  his  con-    janett etai. 

dition.  Jarretie/a/. 

Hai^vey  Hamlty — Made  the  plat  and  survey  referred 
to,  -at  the  instance  of  James  Jarrett,  Sr.;  the  survey  was 
made  on  the  20th  and  21st  days  of  February  1868;  Mr. 
Jarrett  told  witness  that  he  wanted  to  sell  the  land,  and 
wanted  to  know  how  much  he  had,  and  the  object  of  the 
survey  was  to  ascertain  the  quantity  of  land  ;  he  said  he 
^\'a8  going  to  sell  the  land  to  his  son  Jim,  and  that  he 
wanted  his  son  Jim  to  come  and  live  with  him,  as  he 
understood  his  wife  was  a  good  cook,  and  that  he  was 
getting  old,  and  he  wanted  his  son  to  take  care  of  him, 
and  he  wanted  to  wind  up  his  business,  as  he  was  not 
able  to  attend  to  it  himself;  said  that  his  son  (James) 
had  been  sent  for  to  go  to  Wheeling  as  a  member  of  the 
Ijegislature ;  he  was  not  present;  lived  about  twelve 
miles  from  the  residence  of  James  Jarrett;  he  sent  his 
grand  son,  young  Leonard,  to  know  if  witness  could 
come  over  to  see  him,  saying  that  he  would  send  for  wit- 
ness when  he  wanted  him  ;  this  was  five  or  six  months  be- 
fore witness  went;  a  day  or  two  before  witness  went  he 
sent  for  him  to  come,  and  bring  his  instruments;  when 
he  went  there  he  told  him  he  wanted  him  to  make  a  con- 
nected survey  of  all  his  lands  at  that  place,  putting  them 
all  in  one  survey.  There  were  four  or  five  surveys,  and  a 
part  of  a  survey;  when  witness  arrived,  eJanies  Jarrett,  Sr., 
had  selected  out  all  the  deeds  ot  the  lands,  that  he  wanted 
included  in  one  survey  ;  told  witness  the  point  to  begin 
at,  then  to  follow  on  the  lines  of  one  deed  until  he  struck 
the  lines  of  another  deed,  and  so  on  from  one  to  another, 
until  he  came  to  a  sugar  stump  on  the  branch,  that  he 
would  then  have  to  make  a  course;  from  that  point  he 
told  witness  to  go  a  straight  line  to  two  black  oaks,  on 
the  William  Jarrett  survey,  and  with  the  line  of  that 
survey  to  the  beginning  ;  he  appeared  to  be  perfectly  at 
himself,  as  clear  as  witness  ever  had  seen  him ;  after 
closing  the  survey,  witness  told  him  that  he  could  not 
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spc<;uf  Terra.  ™ake  the  plat  and  certificate  of  survey  at  that  time  ;  but 
jan-ett e/ oiT"  ^'^^^  '^^  woulcl  Icavc  him  a  calcnlation  of  the  area  of  the 
Jarreiieicu.    lands;  he  answered,  that  would  do,  that  he  would  want 
witness  to  come  again;  in  making  the  survey,  found  the 
lines  as  described   by  Mr.  Jarrett;  James  Jarrett,  Jr., 
after   his  return   from  Wheeling,  told  witness  that  his 
father  wanted  him  to  come   over  to  do  some   writing  for 
him;  wont  accordingly  in  Man^h  1868;  when  witness  gtH 
there,  the  old  man  appeared   indisposed  to  do  anything, 
and  during  that  day  Samuel  Jarrett  and  James  Jarrett, 
Jr.,  came  to  an  understanding  with  regard  to  a  division 
of  the  lands  ;  Samuel  Jarrett  being  unwilling  that    the 
old  man  should  deed   all  the  lands  to  James:  at  the  in- 
stance of  James   and  Samuel  Jarrett,  witness  prejmred 
the  deeds  as  they  had  agreed  upon  the  division.     The  in- 
disposition of   the  old  man  above  referred  to,  witness 
snpposed,*  was  because  Samuel  Jarrett  objected  to  his 
making  the  sales;  next  morning  the  deeds  were  signed; 
he  took  the  deeds  and  objected  to  the  handwriting  of  wit- 
ness ;  said  he  thought  before  that,  that  witness  wrote  a 
good  hand  ;  witness  had  to  read  the  deeds  for  him  ;  alter 
the  deeds,  had  been  read  over,  he  asked  Sanuiel  Jarrett  if 
he  was  siitisfied,  Samuel  answered  he  was,  and  he  tlien 
signed  the  deeds.     The  figures  on  the  map  were  made  by 
witness;  before   he  commenced  the  survey,  Mr.  Jarrett 
asked  him  to  examine  the  land,  and  to  tell  him  what  it  was 
worth  per  acre,  cash  in  hand,  and  witness  put  down  the 
figures  at  §25.00  per  acre,  which  he  believed  to  be  a  fair 
valuation;  was  well  acquainted  w^th  James  Jarrett,  de- 
ceased ;  he  had  a  strong  mind  and  clear  head  ;  he  had 
the  deeds  all  lying  on  his  desk ;  he  handed  them  to  wh- 
ness  and  said  he  had  selected  all  the  papers  witness  would 
need  in  making  the  survey  ;  did  not  know   whether  any 
one  had  aided  him  or  not ;  was  two  days  in  making  the  sur- 
vey ;  stayed  there  with  him  in  his  room  all  the  time  witness 
was  about  the  house  ;  saw  him  three  or  four  times  a  day, 
his  health  was  feeble,  but  his  mind  was  clear ;  had  known 
him  twenty  or  twenty-five  years ;  could  not  discover  any 
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difference  in  him ;  did  not  think  his  mind  was  impaired ;  speciii^Term. 
he  might  not  have  had  as  vivid  a  recollection  as  former-  jarrett  et  ai. 
ly,  but  in  business  matters  his  mind  was  clear.  jarrotu/o/. 

S.  R,  Hufman — Was  the  justice  before  whom  the  deeds 
executed  on  the  24th  March  1868  were  acknowledged ; 
had  been  born  and  raised  near  the  residence  of  the  Iat€ 
Mr.  Jarrett;  was  woltaoqiiainted  with  him;  ho  was  capa- 
ble of  understanding  a  deed  at  the  time  he  acknowledged 
the  deeds;  had  conversation  with  him  at  the  time;  was 
there  but  a  few  minutes ;  the  old  gentleman  appeared  to 
be  perfectly  rational. 

Samuel  Leonard — Was  present  when  the  said  two  deeds 
were  acknowledged ;  his  grandfather  was  "  perfectly  at 
himself"  at  the  time. 

S(imu^l  Carraway  —  Took  the  acknowledgment  of 
James  Jarrett,  Sr.,  of  the  deed  to  Samuel  Leonard  in 
1867;  was  fully  satisfied  that,  at  that  time,  he  was  fully 
capable  of  making  a  deed  or  transacting  any  other  busi- 
ness. 

Madison  McClung — Was  the  justice  before  whom  Mr. 
Jarrett,  acknowledged  the  deed  to  the  Wolf  creek  land ; 
did  not  notice  anything  wrong  with  him  at  that  time ; 
the  deed  was  examined  particularly  by  him,  and  he  dis- 
covered some  little  defect  in  it,  which  was  corrected  ;  had 
conversation  enough  to  convince  witness,  that  he  knew 
what  he  was  doing ;  saw  him  afterwards  in  1866  or  1867, 
at  which  time  had  considerable  conversation  with  him, 
and  did  not  discover  any  defect  in  his  mind. 

John  Graham — Was  acquainted  with  him  many  years; 
always  considered  him  a  man  of  good,  sound  mind; 
thought  it  was  in  the  spring  of  1868  he  made  a  survey  of 
some  land,  which  he  had  sold  to  Mr.  Strous ;  submitted 
the  plat  and  survey  to  Mr.  Jarrett ;  and  in  conversation 
at  that  time,  although  he  seemed  somewhat  slow,  yet  he 
appeared  perfectly  sane. 

James  H.  Arbuchle — Was  at  the  residence  of  Mr.  Jar- 
rett on  the  day  the  deeds  were  written,  was  in  Mr. 
Jarrett's  room ;  did  not  tell  witness  anything  about  the 
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Speciii'Term.  transaction  ;  was  with  liira  in  the  room,  he  supposed,  some 
Jarrettrta/.~t^^<^  hours;  thought  he  was  just  as  much  '^  at  himself " 
jtrrettei az.  ^s  witness  ever  had  seen  him;  he  was  talking  of  the 
common  news  of  the  neighborhood,  and  made  many  Inqui- 
ries of  witness;  he  was  always  regarded  as  a  very  shrewd 
business  man,  and  always  ke])t  his  business  to  himseli ; 
as  far  as  witness  recollected,  did  not  see  anything  in  Mr. 
Jarrett  that  led  him  to  suppose  that  he  had  lost  any  of 
his  shrewdness.  Had  been  commissioner  of  the  reve- 
nue; acted  as  such  from  1858  or  1855  (o  1863;  never 
saw  any  difference  in  Mr.  Jarrett.  Had  known  him  lor 
thirty  years. 

William  Carraway — Was  acquainted  with  him  between 
thirty  and  forty  years;  saw  him  frequently;  borrowed 
some  money  of  him  in  Sieptember  1867;  talked  as  ra- 
tionally as  he  ever  did.  Thought  he  was  competent  to 
make  contracts  in  March  1868. 

John  W,  Ellis — Went  to  him  for  advice  about  a  law 
suit  in  1867  or  1868;  thought  in  1867  and  1868  he  wab 
competent  to  take  care  of  his  own  interests  in  business 
transactions;  had  known  him  over  forty  years.  Wit- 
ness was  a  farmer,  and  about  seventy  years  old. 

Allen  T.  Capertmi — Was  well  acquainted  with  the  late 
James  Jarrett,  and  had  known  him  for  many  years;  had 
been  frequently  engaged  for  him  in  his  (witness's)  pro- 
fessional business,  and  had  business  with  him  apart  from 
such  engagements;  in  his  best  days  regarded  him  as  a 
sensible  business  man.  Saw  him  several  times  after  the 
close  of  the  war;  last  visit  might  have  been  eighteen 
months  or  two  years,  perhaps  longer,  before  his  death; 
had  conversations  with  him  on  matters  of  business  suffi- 
ciently to  form  a  pretty  good  idea  of  the  condition  of  his 
mind  ;  he  was  not  as  sprightly  as  he  had  formerly  been ; 
was  somewhat  listless,  but  when  engaged  in  talking  up- 
on business  matters,  he  seemed  to  understand  well  what 
he  was  saying  and  what  was  said  to  him.  He  appeared 
to  understand  any  business  matter  when  his  attention 
was  called  to  it,  or  when  his  mind  was  aroused  by  busi- 
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nees ;  he  was  not  as  quick  and  ready  of  comprehension,  sp«cif  Term. 
as  when  he  was  in  full  vigor,  but  his  judgment  was  char-   jmttt  etai, 
acterized  by  much   the  same  caution  and  correctness.    jgrrett«<ai; 
Should  have  regarded  him  of  suflBciently  sound  mind  to 
have  executed  either  a  deed  or  will, 

H.  M,  MatheiPS — Was  quite  well  acquainted  with  the 
late  James  Jarrett ;  had  known  him  for  a  good  many 
years;  of  his  own  knowledge  knew  nothing  of  him  as  a 
business  man,  until  since  the  close  of  the  war ;  had  several 
business  transactions  with  him  in  his  (witness's)  profes- 
sional character,  commencing,  as  well  as  witness  can  re- 
member, in  the  spring  or  early  in  the  summer  of  1866; 
saw  him  last  in  Lewisburg,  more  than  a  year,  as  witness 
thought,  before  his  death;  w^as  with  him  then  only  a 
few  minutes;  transacted  no  business  then;  was  in  a 
buggy  with  his  son  Joseph;  went  up  to  speak  to  him; 
did  not  seem  to  recognize  witness  at  first,  though  when 
witness  asked  him  if  he  knew  him,  said  he  did. 
On  the  other  occasions  referred  to,  when  aroused,  he 
seemed  to  understand  the  business  matters,  about  which 
he  and  witness  talked.  Drew  the  deed  from  James  Jar- 
rett, Sr.,  to  Samuel  Leonard,  for  the  eighty  acres  of  land 
in  question ;  Samuel  Leonard  came  to  Lewisburg  and 
told  witness  that  his  (Leonard's)  grand  father  had  sent 
him  to  bring  witness  to  his  house ;  went  with  him  and 
drew  the  deed  at  the  request  of  Mr.  Jarrett;  thought  of 
course  he  was  in  a  condition  to  mako,  and  capable  of 
making  the  deed. 

Oeo.  W.  Nickell — Was  acquainted  with  James  Jarrett ; 
saw  him  between  1865  and  1868,  six  or  seven  times;  was 
stopping  place  going  from  home  with  cattle  to  the  Big 
Mountain  beyond  the  meadows ;  had  frecjuent  conversa- 
tions with  him ;  thought  his  mind  good ;  saw  Mr.  Mc- 
Clung  pay  him  some  money  on  a  contract  for  pasture ; 
seemed  to  recollect  the  contract  very  well ;  thought  it 
was  either  $20.00  or  $25.00,  balance  on  contract ;  thought 
he  was  competent  to  transact  business  on  that  day ;  it 
was  about  six  months  before  he  died  ;  never  saw  him  from 
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speciifTenn.  ^^^^  ^^  ^^^  *^*"^^  abovc  referred  to,  when  he  thought  him 
jwrett et ai,  1  ncapablc  of  transacting  his  own  business, 
jtrrettrfo/.  Thomas  McHuffman — Was  acquainted  with  him  for 
thirty  or  thirty-five  years;  saw  hini  in  1861,  in  April 
1866,  and  was  at  his  home  about  the  4th  or  5th  of  Janu- 
ary 1869;  had  no  dealings,  stopped  to  see  him  as  an  ac- 
quaintance ;  while  he  was  not  active  enough  to  get  about 
a  great  deal,  considered  that  his  mind  was  sufficiently 
good  to  transact  any  business. 

John  Loice — Saw  him  several  times  a  year ;  visits  were 
principally  on  business  matters  ;  thought  he  was  capable 
of  attending  to  business. 

Henry  W,  Baker — Lived  within  a  mile  and  a  half  of 
Mr.  Jarrett's  twenty-one  years,  and  saw  him  frequently ; 
threshed  his  grain,  thought  in  1868;  tried  to  sell  him 
cattle  in  1868  ;  came  to  the  house  of  witness  to  look  at 
the  cattle,  but  they  could  not  agree  on  the  price ;  came 
to  the  house  of  witness  about  ten  o'clock  in  the  morning 
and  stayed  until  about  two  o'clock  p.  m.;  saw  nothing 
wrong  with  him,  except  he  was  very  close ;  could  not 
trade  with  him ;  at  any  time  witness  saw  him  he  was 
capable  of  taking  care  of  his  own  interests. 

Johnzey  Leaf — Became  acquainted  with  him  in  1867; 
regarded  him  as  one  of  the  most  sensible  men  he  (wit- 
ness) knew  on  the  waters  of  Muddy  creek ;  thought  he 
could  attend  to  his  own  interests  in  business  transactions. 

Nicholas  Allen — Had  been  slightly  acquainted  with 
James  Jarrett,  deceased,  for  fifteen  years,  but  in  the  year 
1867  had  some  business  with  him,  and  became  bettor  ac- 
quainted ;  bought  a  piece  of  land  from  him  in  that  year; 
in  the  spring  was  to  make  payments  at  different  time-s ; 
brought  him  $60.00  or  $65.00  to  pay  on  the  note  before 
it  was  due,  and  thought  he  ought  to  deduct  the  interest, 
but  he  refused  to  do  that ;  took  him  to  be  one  of  the 
sharpest  men  he  knew. 

Joseph  W,  Siephe7is — Lived  in  the  house  of  James 
Jarrett,  deceased ;  lived  either  in  the  house  or  near  it 
from  1865  to  1869 ;  his  mental  condition  was  good  in  opin- 
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ion  of  witness;  was  capable  of  transacting  his  own  busi-  8pedA?Tenn. 
ness;  was  present  in  1868  when  Joseph  Jar  re  tt  took  off  a    jarred  «<oz. 
a  lot  of  Mr.  Jarrett's  cattle;  he  was  out  of  humor  con-    jarrelt«/ai. 
siderably ;  said  that  the  cattle  were  gone,  and  he  wonld 
get  nothing  for  them  ;  witness  told  him  that  Joseph  Jar- 
rett  would  bring  him  the  money  for  them ;  he  still  con- 
tended he  would  not  get  a  cent ;  witness  told  him  he  was 
foolish  for  talking  so  ;  but  it  turned  out  just  as  he  said, 
as  witness  believed  ;  he  had  a  habit  of  drinking  liquor  ; 
thought  he  was  capable  of  attending  to  business,  while 
under  the  influence  of  liquor;  did  not  think  that  affected 
one  in  attending  to  business. 

From  and  to  the  decree  setting  aside  the  deed  to  James 
Jarrett,  and  also  to  Samuel  Jarrett,  the  said  defendants, 
in  the  said  suits  respectively,  were  allowed  respectively 
an  appeal  and  supersedeas. 

The  causes  were  argued  together  at  the  January  term 
1875,  of  this  Court,  held  at  Charleston,  and  upon  con- 
sideration of  the  causes,  the  Court  reversed  the  decree 
cancelling  the  deeds,  in  each  of  the  causes  described, 
and,  proceeding  to  render  such  decree  in  each  of  said 
causes  as  the  circuit  court  ought  to  have  rendered,  dis- 
missed the  bill  in  each  of  said  causes. 

The  opinion  was  prepared  by  Judge  Paull,  and  was 
concurred  in  by  all  the  Judges,  which  it  is  deemed 
proper  to  insert  in  the  report. 

At  the  same  term  of  the  Court,  a  petition  was  filed  by 
the  appellees  to  have  said  decrees  set  aside,  and  for  a  re- 
argument  of  the  causes,  which  was  done ;  and  at  the 
August  term  1877,  of  the  Court  held  at  Charlestown,  the 
causes  were  re-argued  and  submitted. 

The  following  is  the  opinion  of  Judge  Paull,  re- 
ferred to : 

Bills  in  chancery  were  filed  by  the  plaintiffs  in  the 
above  causes,  in  the  circuit  court  of  Greenbrier  county, 
in  the  year  1870. 

The  first  bill,  in  the  order  here  stated,  alleges  that  the 
plaintiffs,  together  with  the  defendants,  are  the  heirs-at- 


I 


Digitized  by 


Google 


614 


SUPREME  COURT  OP  APPEALS 


1877. 
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law  of  James  Jarrett,  deceased,  who  departed  this  life  on 
■24th  day  of  February  1870,  without  having  made  a  will ; 
that  he  had  been  the  owner  and  in  possession  of  large 
and  valuable  tracts  of  land ;  that  for  years  before  his  death 
he  had  been  so  much  aflBictcd,  that  for  a  long  time  con- 
tinuously before  his  death  his  mind  was  so  much 
impaired  as  to  render  him  wholly  incapable  of  at- 
tending to,  or  transacting  any  business.  And  to 
such  an  extent  had  this  mental  imbecility  progressed, 
that  none  of  the  business  transactions,  which  he  attempt- 
ed to  make  for  several  years  preceding  his  death,  could 
be  held  valid  and  binding  upon  him;  that  the  defend- 
ant, James  Jarrett,  being  an  active  business  man,  had 
acquired  his  father's  confidence,  and  in  his  weak  and  im- 
becile condition  managed  him  as  he  chose,  and  succeed- 
ed by  fraud,  misrej)resentation  and  deceit  in  obtaining 
a  conveyance  from  his  father  of  a  tract  of  land  on  Wolf 

creek  in  Monroe  county,  containing acres  for  a  wholly 

inadequate  price.  And  again  that  in  the  year  1868  he 
obtained  from  his  father,  while  in  the  same  imbecile  con- 
dition, and  by  the  same  means  of  fraud,  misrepresentation 
and  deceit,  a  deed  for  four  hundred  and  thirty  acres  of  laud 
on  the  waters  of  Muddy  creek,  in  Greenbrier  county, 
at  $25.00  per  acre,  the  land  being  worth  Jf75.00  per  acre. 
With  these  allegations  the  bill  prays,  that  these  deeds 
may  be  set  aside  and  annulled,  and  said  lands  partitioned 
or  sold,  and  the  proceeds  distributed  among  the  heirs-at- 
law  of  said  James  Jarrett,  deceased.  Copies  of  said 
deeds  are  exhibited  with  the  bill. 

The  second  of  the  bills,  in  the  order  stated,  set*  forth 
substantially,  and  in  almost  the  same  words,  the  same 
allegations,  and  that  said  defendants  succeeded  by  the 
same  means  in  procuring  from  said  James  Jarrett,  de- 
ceased, while  entirely  non  compos  mentu^  a  deed  to  be 
made  to  Samuel  Leonard,  for  eighty-one  acres  in  the 
county  of  Greenbrier,  and  that  said  deed  was  executed 
for  no  valuable  consideration  whatever;  and  the  bill 
ending  with  the  same  prayers.     This  deed  to  Samuel 
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Leonard  was  executed  on  the  23d  day  of  July  1867,  and  gpeciifTerm. 
was  acknowledged  by  the  grantor  on  the  29th  day  of  ""J^rrett «< «/. 

July   1867.  Jarrelietal. 

The  third  of  said  bills,  in  the  order  named,  contains 
the  same  allegations  with  the  preceding  two,  and  that  the 
defendant,  Samuel  Jarrett,  succeeded  by  the  same  means 
of  fraud  &c.,  in  procuring  from  sjiid  James  Jarrett,  de- 
ceased, in  the  year  1867,  a  deed  for  one  hundred  and  forty- 
eight  acres  at  a  wholly  inade([uate  price,  to-wit:  at$40.00 
per  acre,  when  the  sauie  was  wortb  from  $60.00  to  $75.00 
per  acre,  and  that  said  defendant  well  knew,  that  at  the 
time  of  this  transaction  his  lather  was  entirely  incom- 
petent; the  bill  ending  with  the  same  prayers:  The  deed 
for  this  land,  as  also  the  deed  to  James  Jarrett  for  the  four 
hundred  and  thirty  acre  tract,  bears  date  on  the  21th  day 
of  ^lan^h  1868,  and  was  acknowledged  on  the26th|day 
of  March  1868. 

To  the  above  bills  the  defendants,  Jame.s  Jarrett, 
Samuel  Leonard  and  Samuel  Jarrett,  resjiectively,  file 
their  separate  answers,  explicity  denying  all  imbecilty  or 
want  of  capacity  on  the  part  of  James  Jarrett,  deceased, 
at  the  time  of  the  execution  of  the  deeds  in  question, 
and  denying  all  fraud,  misrej)resentation  and  deceit  on 
their  part  in  the  procurement  of  the  same.  Upon  the 
issue  thus  presented  in  the  pleadings,  the  i)arties,  both 
plaintiffs  and  defendants,  take  by  deposition  the  large 
mass  of  testimony  found  in  the  record,  and  upon  the 
hearing  of  the  case  the  court  below,  being  of  opinion 
that  it  sufficiently  appears  that  at  the  time  of  the  making 
of  the  deed  of  —  day  of  April  1862  for  the  Wolf  creek 
land  by  James  Jarrett,  Sr.,  to  James  Jarrett,  Jr.,  men- 
tioned in  the  bill  in  the  first  of  said  causes,  the  said 
James  Jarrett,  Sr.  was  clearly  capable  of  making  said 
deed,  dismissed  the  bill  as  to  said  deed  and  tracts  ol  land. 
And  the  court  being  of  opinion,  that  there  is  a  conflict 
in  the  testimony  as  to  the  competency  of  the  said  James 
Jarrett,  Sr.  to  make  the  other  deeds  mentioned  in  said 
three  bills,  directed  an  issue  to  be  tried  by  a  jury  to  as- 


Digitized  by 


Google 


616  SUPREME  COURT  OF  APPEALS 

gpeciij^Term.  Certain  the  competency  of  said  Jarrett  to  make  .said 
Jarrett  ei^.  '  decds.  A  jury  was  accordingly  impaneled  andVitnejjses 
Jarrett  ti  ai.  examined  before  them,  and  after  sundry  instructions  were 
given  by  the  court,  a  verdict  was  found  reciting  that  at  the 
time  of  executing  the  deed  to  Samuel  Leonard  dated  on  the 
23d  of  July  1867,  the  said  James  Jarrett,  Sr.  wai« 
mentally  capable  of  making  said  deed,  and  reciting 
further  that  at  the  time  of  executing  the  deed  to  James 
Jarrett,  Jr.,  and  the  deed  to  Samuel  Jarrett,  dated  the 
24th  day  of  March  1868,  the  said  James  Jarrett,  Sr. 
was  not  mentally  capable  of  executing  said  deeds.  Sub- 
sequently, in  November  1873,  the  court,  being  satisfied 
with  the  verdict  of  the  jury  and  adopting  the  same 
as  reciting  the  truth,  ordered  that  the  bill  as  again^^t 
Samuel  Leonard  and  others  be  dismissed;  and  that  the 
deeds  to  James  Jarrett,  Jr.,  and  Samuel  Jarrett  be  set 
aside  and  annulled,  and  the  plaintiffs  recover  their  costs 
&c.  From  the  decrees  and  orders  made  in  these  causes 
the  defendants,  James  Jarrett,  Jr.,  and  Samuel  Jarrett, 
have  taken  an  a})peal  to  this  Court. 

The  first  question  arising  upon  the  record,  and  the 
one  chiefly  argued  before  this  Court,  and  now  presented 
for  our  consideration,  is  connected  with  the  ordering  of 
the  issue  by  the  court  below.  This  action  of  the  court 
in  directing  an  issue  is  claimed  by  the  defendants  or  ap- 
pellants to  be  error;  that  the  chancellor  himself  should, 
upon  the  hearing,  have  decided  the  (juestions  arising 
upon  the  issue,  as  made  in  the  pleadings,  and  dismissed 
the  bills.  It  is  certainly  true,  as  appears  in  the  history 
of  chancery  ])ractice,  and  of  the  causes  bearing  upon  this 
subject,  that  courts  of  ecjuity'have,  in  the  exercise  of  a 
sound  discretion,  the  power  to  direct  an  issue  to  be  tried 
by  a  jury ;  that  this  discretion  is  not  arbitrary,  but  must 
be  carefully  exercised,  upon  proper  deliberation,  and  is 
always  the  subject  of  appellate  review.  I  refer  to  what 
has  been  said  by  the  courts,  in  a  few  causes,  upon  this 
subject.  In  Pryor  v.  Adanis,  1  Call.  382,  it  was  held 
that  the  court  of  chancery  should  judge  on  the  proofs  he- 
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fore  it,  and  in  a  clear  case,  decree  thereon,  without  specif  Term 
directing  an  issue;  says  Fleming,  Judge,  "But  upon  the"  jarrette/ai. 
merits,  I  think  the  right  of  evidence  was  clearly  with  jarrett«/a/, 
the  defendant;  and  that  the  assumpsit  was  not  suffi- 
ciently proved,  to  entitle  the  plaintiff  to  a  decree."  The 
issue  directed  in  this  case  was  set  aside,  and  the  bill  dis- 
missed ;  see  also  2  Call.  369,  Stannrad  v.  Graves  et  al. 
ex/ors.  In  Samuels  v,  Marshall,  3  Leigh  567,  it  was  held, 
"if  the  evidence  on  a  question  of  fact,  in  a  suit  in  chancery, 
though  various  and  conflicting,  be  such  as  ought  to  sat- 
isfy the  chancellor's  consincnce  as  to  the  truth  of  the 
case,  he  need  not  direct  an  issue  to  try  the  fact:"  A 
question  of  imbecility,  from  habitual  drunkenness,  in 
the  execution  of  a  deed  was  involved;  it  was  a  deed  of 
gift ;  and  this  deed  was  set  aside  upon  the  hearing.  Tuck- 
er, President,  observed  :  "Had  there  been  aqiddjjro  quo, 
we  might  have  hesitated ;  but  surely  tlie  question  is  very 
different  between  a  contract  for  valuable  consideration, 
and  this  gift  by  an  habitual  sot,  of  his  whole  estate;  to 
take  effect  at  his  death,  to  the  disherison  of  his  sisters 
and  natural  heirs." 

In  Dale  et  ui\,  ex^ors  of  Fulton  v.  Rosevelfy  it  was  held : 
"It  rests  in  the  sound  discretion  of  the  court  to  award  a 
feigned  issue  or  not;  but  when  the  truth  of  facts  can  be 
satisfactorily  ascertained  by  the  court,  without  the  aid 
of  a  jury,  it  is  its  duty  to  decide  as  to  the  facts,  and  not  , 
subject  the  parties  to  the  exj)ense  and  delay  of  a  trial  at 
law."  The  court  remarks :  "it  would  be  an  abuse  of 
that  discretion,  and  the  creation  of  a  great  and  unneces- 
sary expense,  to  award  an  issue,  when  the  truth  of  the 
fart  could  be  sufficiently  and  satisfactorily  asc^ertained  by 
the  court  itself."  In  Smith's  adm'r  v.  Betty  et  al,y  it  was 
held:  "In  a  chancery  cause,  if  upon  the  state  of  the 
proofs,  when  the  issue  is  directed,  the  bill  should  be  dis- 
missed, it  is  error  to  direct  it;  and  although  the  issue  is 
found  in  favor  of  the  plaintiff',  the  bill  should  notwith- 
standing be  dismissed  at  the  hearing."  In  the  case  of 
Kraker    v.    Shields,    20    Gratt.     394,    the    court     re- 
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speciij^erm.  marked:  "Even  when  there  is  a  conflict  of  evi- 
jarrett «/ «/.  dence,  it  does  not  necessarily  follow  that  there 
jarrett«/a/.  must  be  an  issue;  but  the  court  may  decide  the  cause 
without  one,  if  its  conscience  is  satisfied."  Again  in 
Beverly  v.  Waldon,  20  (Jratt.  147,  the  court  say :  "  that  no 
issue  should  be  ordered,  until  the  plaintiff*  has  thown  the 
burden  of  proof  on  the  defendant;  that  until  the  onus  is 
shifted,  and  the  case  rendered  doubtful  by  the  conflicting 
evidence  of  the  opposing  parties,  the  defendant  cannot 
be  deprived,  by  an  order  for  an  issue,  of  his  right  to  a 
decision  by  the  court  on  the  case,  as  made  by  the  plead- 
ings and  proofs,"  and  other  cases  there  cited. 

In   the   light  of  these  cases,  or  of  the  law  which  they 
present  as  governing  courts  of  equity  in  matters  of  this 
sort,  our  next  step  is  to  examine  the  proofs,  whether  the 
discretion  of  the  court  below  has  been  properly  exercised, 
directing  the  issue.     In  this  examination  we  are  to  look 
only  to  the  state  of  the  proofs  existing  at  the  time,  when 
the  issue  was  ordered.     This  is  the  rule  j)resented   in 
Pryor  v.  Adarnn,  1    Call  382,  and  ^'<mitfl^s  o.dm^r  v.  BiUy 
et  aL,   11  Gratt.  752  before  cited.     It  may  be  here  ol)- 
served  that  the  grantor  in  the  deeds  assailed,  James  Jar- 
rett,  Sr.,  was  at  this   date   an  old  man   of  upwards  oi 
eighty  years,  but   was  not  suffering  from   bad  health ; 
that  he  had  been  a  man  of  much  physical  strength,  char- 
acterized by  vigor  of  mind,  and  much   shrewdness  and 
capacity  for  business.     And  we  observe  again,  that  the 
transactions  here  complained  of,  to- wit :  the  design  of 
selling  these  lands  and  of  executing  deeds  therefor  to  the 
grantees,  are  first  introduced  to  our  notice,  as   having 
originated  with  the  grantor  himself.     We  have  endeav- 
ored to   make  a  careful   and  critical    examination  of  all 
the  testimony  found  in  the  record,  and  taken  before  the 
issue    was   ordered,   with    the   view   of  ascertaining  it.s 
weight,  as  it  stands  connected  with  the  intelligence,  (»» 
far  as  we  are  to  judge)  of  the  witnesses  :  of  the  position 
which  they  occupied  to  the  grantor,  and  grantees:  of  the 
circumstances  under  which  they  testified:  and  of  the  in- 
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cidents  or  facts  on  which  they  seek   to  base  their  judg-  speciirTerm. 
ments  or  opinions,  as  to  the  capacity  or  incapacity  of  the    jarreu  et  ai. 
grantor  to  make  the  deeds  in  question,  at  the  time  they    jarrctt«<a/. 
were  made  and  acknowledged.     As  before  stated,  a  large 
mass  of  depositions  was  taken,  more  than  fifty  in  num- 
ber, the  greater  part  by  the  plaintiffs.  It  would  subserve 
no  useful  purpose,  to  spread  out  this  evidence  here,  and 
the  results  of  our  examination  only  will  be  stated. 

It  has  been  before  stated,  that  the  object  of  one  of  tliese 
bills  was  to  set  aside  a  conveyance  made  to  Jam^^s  Jarrett, 
Jr.,  in  1862,  and  of  another  one  of  these  bills  to  set  aside 
a  conveyance  made  to  Samuel  Leonard  bearing  date  on 
the  23d  day  of  July  1867.  As  to  the -first  of  these  deeds 
the  court  itself  upon  the  testimony  found,  in  this  record, 
(for  these  cases  were  all  heard  together  upon  the  same 
proofs)  that  James  Jarrett,  Sr.  was  of  sound  mind  at  the 
time  of  executing  this  deed;  and  as  to  it  dismissed  the 
bill.  As  to  the  deed  to  Samuel  Leonard  the  jury  found, 
that  the  grantor  was  competent  at  the  time  of  its  execu- 
tion, and  the  court  being  satisfied  with  the  verdict  dis- 
missed the  bill  as  to  this  deed  which  was  acknowledged 
on  the  29th  day  of  July  1867.  This  judgment  of  the 
court,  as  to  the  soundness  of  the  grantor's  mind  in  the 
year  1862,  and  on  the  23d  day  of  July  1867,  is  most 
fully  warranted  by  the  evidence.  Without  looking  into 
it  further  as  to  the  condition  of  the  grantor's  mind  at 
this  particular  time,  it  is  sufficient  to  say,  that  we  have 
the  testimony  of  two  of  the  counsel  for  the  plaintiffs, 
Allen  T.  Caperton  and  Henry  M.  Mathews,  gentlemen 
of  large  experience,  learning  and  ability  in  their  profes- 
sion, who  testify  to  the  soundness  of  the  grantor's  mind 
at  this  time.  They  were  then  doing  business  for  him, 
and  this  deed  to  Samuel  Leonard  was  prepared  by  Mr. 
Mathews,  under  the  dictation  of  the  grantor,  and  bears 
evidence  itself  of  his  entire  capacity.  In  addition  to 
this,  is  the  testimony  of  Robert  F.  Dennis,  another  law- 
yer of  learning  and  experience,  and  whose  testimony 
was  taken  by  the  plaintiffs  themselves,  who  says  that  he 
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was  unable  to  say  that  the  grantor  was  incapable  of 
transacting  business;  this  was  some  time  in  the  spring 
of  1867.  Mr.  Dennis  was  then  with  him,  and  was  taking 
his  deposition  to  be  read  in  court.  These  gentlemen  had 
full  means  of  knowing  whether  the  grantor  was  then 
either  imbecile  or  insane;  we  need  say  no  more;  how- 
ever, we  believe  the  sound  condition  of  the  grantor's 
mind  on  the  last  of  July  1 867  was  conceded  in  the  argu- 
ment of  this  cause  on  both  sides. 

We  glance  now  at  the  evidence  touching  the  condition 
of  his  mind,  as  it  was  on  the  26th  day  of  March  1868, 
when  the  deeds  to  James  Jarrett,  Jr.,  and  Samuel  Jarrett 
were  acknowledged,  covering  a  period  of  about  eight 
months  after  the  acknowledgment  ol  the  deed  to  Leon- 
ard. Of  the  witnesses  for  the  plaintiffs,  some  fifteen  or 
sixteen  fix  the  date  of  the  grantor's  imbecility  or  insan- 
ity in  1862,  or  not  later  than  1864,  and  continue  it  down 
to  1869,  or  until  his  death.  One  of  the  deeds  assailed 
was  dated  in  1862,  and  a  number  of  these  witnesses  go 
back  far  enough  to  reach  it ;  while  others  begin  two  years 
later.  There  is  no  change  from  these  earlier  years,  ex- 
cept, if  any,  that  his  condition  grew  gradually  worse. 
During  all  the  latter  period  of  his  life,  from  the  summer 
of  1867,  he  was  imbecile  or  incompetent,  in  their  opinion, 
for  the  same  reasons  that  he  was  from  1862  to  1864;  but 
as  their  o])inions  cannot  be  regarded  as  correct,  for  rea- 
sons above  given,  as  to  the  earlier  period,  neither  can 
they  be  correct  as  to  the  later  years  of  his  life,  resting, 
as  they  do,  upon  the  same  reasons.  The  depositions  of 
these  witnesses  cannot  be  regarded  as  of  any  special 
value ;  of  the  remaining  witnesses  ot  the  plaintiffs,  some 
two  or  three,  perhaps,  have  said  that  his  unfavorable  con- 
dition, when  they  saw  him,  might  possibly  be  accounted 
for  by  his  being  at  that  time  under  the  influence  of  drink ; 
others  give  no  circumstances  or  incidents,  as  coming 
under  their  own  observation,  to  justify  what  are  merely 
expressions  of  opinion ;  two  or  three  only  speak  of  hav- 
ing business  with  him;  and  what  they  say  refers  more, 
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perhaps,  to  his  memory ;  some  two  or  three  other  gen-  speciaS^'enn. 
tlemen  of  intelligence  and  position  testify  to  what  seemed    jarrett  et  a  . 
weakness    or    possible    aberration;    but    thpir    oppor-    jarretu/a. 
tunities    were    not    such    as    to    enable    them  to  form 
decided  opinions;  while  two  or  three  others  give  testi- 
mony favorable  to  his  soundness  of  mind.     The  most  of 
their  statements  may  be  reconciled  with  those  peculiari- 
ties or  excentricities  incident  to  old  age,  but  which  fall 
short   of  exhibiting  a  condition   of  no7i  compos  mentis. 
No  expression  or  utterance  of  any  kind,  which  in  itself 
would  indicate  imbecility  or  insanity,  is  shown.     Two  or 
three  acts  of  indecent  conduct  in  all  his  history,  are  re- 
ferred to  in  one  or  two  of  the  depositions,  but  we  think 
they  may  be  accounted  for  by  other  causes  stated  in  the 
testimony,  particularly  by  his  habit  of  drjnking  at  least 
to  some  extent  in  the  later  years  of  his  life.     In  reply  to 
this  eWdence,  I  briefly  notice  the  testimony  of  the  de- 
fendants.    And  first  is  that  of  Mr.  Handly,  who  appears 
to  be  a  witness  of  intelligence  and  respectability ;  he 
says  he  made  a  survey  of  these  lands  about  a  month  or 
so  previous  to  the  sale,  at  the  request  of  the  grantor, 
who  described  the  lands,  and  gave  him  the  deeds,  and 
mentioned  certain  particulars,  which  he  would  find  when 
making  the  survey,  and,  that  he  intended  selling  these 
lands  to  his  son  James;  that  he  wanted  him  to  come  and 
liv^e  with  him,  &c.;  that  his  statements  in  regard  to  the 
lands  were  verified  by  the  survey ;  that  he  also  prepar- 
ed the  deeds  for  these  lands,  and  was  present  when  they 
were  signed  by  the  grantor,  and  that  his  mind   was  in 
sound  condition  at  the  time.      Mr.  Arbuckle  was  at  the 
house  of  grantor  on  the  day  that  Mr.  Handly  prepared 
the  deeds;  w^as  in  the  room   with  the  grantor  for  two 
hours,  conversing  with  him,  and  says  that  he  was  just  as 
much  at  himself  as  he  had  ever  seen  him;  had  known 
him  for  years;  visited   him  when  commissioner  of  the 
revenue.      In  the  aflernoon  of  that  day  he  was  present 
when  the  two  grantees  and   Mr.  Handly  were  talking 
about  these  lands  and  their  proposed  sale  or  purchase. 
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It  does  seera  somewhat  marvelous  that  these  two  jiarties 
were  conversing  about  these  transactions  of  importance 
in  the  presence  ol  these  two  witnesses,  in  the  house  of 
the  grantor,  and  who  were  holding  converse  with  him, 
and  yet  they  should  never  have  discovered  for  a  moment, 
that  he  was  a  hel])less  imbecile,  or  hopelessly  insane. 
The  magistrate  also,  who  took  the  acknowledgement, 
and  whose  business  it  was  to  observe  his  condition,  tes- 
tifies to  his  competency.  The  testimony  of  these  wit- 
nesses, who  were  present  at  the  time  of  these  transac- 
tions, is  entitled  to  peculiar  weight  and  value,  from  the 
means,  which  they  had  from  the  very  nature  of  their  bu- 
siness, of  forming  a  correct  opinion,  or  rather  of  know- 
ing the  true  mental  condition  of  the  grantor.  See 
opinion  of  the  court  in  Bev>€rly  v.  Walden,  20Gratt.  147. 
and  the  cases  there  cited.  The  other  witnesses  also,  who 
testify  of  his  mental  soundness  during  this  period,  the 
years  of  1867  and  1868,  speak,  most  of  them  at  least,  of 
their  either  doing  business  with  him  or  for  him,  and  that 
he  understood  the  matters  to  which  his  att-ention  was 
called.  Three  intelligent  physicians,  who  visited  him 
professionally  during  the  later  years  of  his  life,  testify  to 
the  sound  state  of  his  mind. 

We  think  upon  this  review  of  the  evidence  that  it 
decidedly  preponderates  in  favor  of  the  defendants,  and 
establishes  the  mental  soundness  of  the  grantor  at  the 
time  of  the  execution  of  these  deeds.  The  burden  of 
proof  was  on  the  plaintiffs  to  overcome  by  sufficient  and 
satisfactory  evidence  the  presumption  of  law,  that  every 
man  is  sane  and  capable  of  transacting  business,  until 
the  contrary  is  made  to  appear.  It  is  scarcely  necessary 
to  add,  that  it  is  not  required  that  the  grantor  shall 
possess  all  the  strength  or  vigor  of  mind,  amid  the  in- 
firmities of  years,  by  which  he  was  once  distinguished  ; 
only  that  he  was  compos  mentis  or  capable  of  understand- 
ing the  nature  of  the  business,  as  for  instance  the  nature 
of  a  deed,  w^hich  he  is  called  upon  to  execute,  and  ap- 
prehend what  he  is  doing.      It  is  claimed  that  these  lands 
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weresold  for  an  inadequate  price ;  but  mere  inadequacy  speciil^xerm. 
of  price  is  not  a  sufficient  ground  for  setting  aside  a    jarrett et  ai. 
deed,  if  the  vendor  was  entirely  competent  to  transact    jarrette/a/. 
business  and  was  not  overreached  by  fraud.     No  fraud 
seems  to  have  been  established  in  the  present  case.    The 
grantor  was  selling   to  his  own    children,  and    was   at 
liberty  to  do  as  seemed  best  to  himself. 
,  With  these  views  of  the  evidence   and  by    the    law 
governing  this  case,   we  think  it  was   error  in  the  court 
below  in  directing  an  issue  to   be  tried  by  a  jury ;   and 
the  decree  directing  the  same,  together  with  all  subse- 
quent decrees,  orders  and  proceedings  in  the   cause  are 
hereby  set  aside  and  annulled  ;  and  this  Court  proceeding 
to   render   such  judgment  as  the  court  below  ought  to 
have   rendered,  doth  adjudge,  order  and  decree  that  the 
bills  of  the  plaintiffs  against  James  Jarrett  and  Samuel 
Jarrett  be  dismissed,  and  that  the  appellants  recover  their 
costs. 

S.  Price  and  R.  F.  Dennis,  for  appellants,  cited : 

Beverly  v.  Wahlen,  20  Gratt.  154;  Wise  v.  Lamb,  9 
Gratt.  301 ;  Reed  v.  Gine's  heirs,  9  Gratt.  137;  Greer  v. 
Greer,  9  Gratt.  332;  Stanard  v.  Graves,  2  Call  369; 
Pryor  v.  Adarfis,  1  Call  332;  S^nith^s  adm'r  w  Betty  et  al., 
11  Gratt.  760;  2  Danl.  Ch.  Pr.  1285;  Samuel  v.  Mar- 
shall, 3  Leigh  567. 

Mathews  &  Mathews,  for  appellees,  referred  to  the 
following  authorities : 

2  Story's  Eq.  Jur.  §1479,  6th  ed.;  Paul  et  aL  v.  Paul, 
2  H.  &  M.  525;  Carter  v.  Campbell,  Gilm.  159;  Fitz- 
hughes  ex^ors  \.  Fitzhugh,  11  Gratt.  210;  Lee^s  ex'm^  v. 
Boak,n  Gratt.  182  ;  Garrington  v.  Goddin,  13  Gratt.  588 ; 
2  Story's  Eq.  Jur.,  §1478 ;  Mettert  v.  Hagan,  18  Gratt. 
231  ;  Beverly  y.  Walden,  20  Gratt.  147  ;  Massett  v.  Mason, 
20  Gratt.  527 ;  Kraker  v.  Shields,  20  Gratt.  377 ;  Tay- 
lor's Med.  Jur.,  624,  625,  626 ;  1  Beck.  Med.  Jur.  745, 
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748,  831,  834;  1  Whart.  AStello  Mod.  Jnr.,§§6,  7, 19,  20, 
30,  83,  87,  253,  256 ;  1  Jar.  on  Wills,  41,  42,  43,  51,  52, 
57,  58,  66,  67,  74,  75,  76,  77,  78,  79 ;  1  Par.  Con.  313; 
2  Green.  Ev.  §371,  note  2;  1  Green.  Ev.  §42  ;  5  Gill  A 
John.  269,  301  ;  Stewart  v.  Lispenard,  26  Wend.  313: 
Harrimn  v.  Rowan,  3  Wash.  C.  C.  586  ;  Davis  v.  Calvert y 
5  Gill  &  John.  269;  Airntz  v.  Andernon^  Am.  L.  T. 
May  1871;  Samuel  v.  Marshall,  ii  Leigh  567;  (rreer  \\ 
Gr^H',  9  Gratt.;  3  Adams  79,  87,  88;  3  Centris  695; 
1  Story's  Eq.  Jur.  §268;  Blackford  v.  Christian,  1 
Knapp.  93 ;  1  Fonb.  Ecj.,  eh.  1  §3 ;  Holland  v.  miler, 
12  La.  An.  625  ;  United  States  v.  Samperyne,  Hemp.  118 ; 
Van  Slyke  v.  Hyate,  46  N.  Y.  259 ;  Hunt  v.  Fornby,  43 
Ga.  79;  42  Ga.  46, 124,  334,  386,  429,  616,  639;  43 Ga. 
176,  214,  216,  356,  390;  McLaughlin  v.  Bank  of  Po- 
tomac,! H.  220;  WiHewLamb,  9  Gratt.  301  ;  Roane,  J., 
in  Dilliard  v.  Thompson,  1  Mimf,  J183;  Cabell,  J.,  in 
Davis  V.  Turner,  4  Gratt.  422 ;  Lord  Hardwick,  in  (ri7- 
ton  V.  Hancock,  2  Atk.  428. 

J.  W.  Harris,  for  appellees  : 

1st.  As  to  when  an  issue  out  of  ehaneery  shouhl  be 
directed  :  Wise  v.  Lamb,  9  Gratt.  302,  307;'  2  Danl.  Ch. 
Pr.  1285  and  notes;  Smith's  adm'r  v.  Betty,  11  Gratt. 
761;  5  Leigh  206;  2  Story's  Eq.  Jur.  §1479;  Poirellw 
Manson,  22  Gratt.  188;  Marshall  v.  Tliompson,  2  Munt. 
412;  Bullock  V,  Irmne-sadm^r,  4  Munf.  450;  Knibb  v. 
Divon,  1  Rand.  249;  Douglass  \\  McChesney,  2  Rand. 
109;  Stanard  v.  Graves,  2  Call  369;  Henry  v.  Davis,  7 
W.  Va.  715,  730;  Danis  v.  Henry,  4  W.  Va.  571 ;  Hast 
V.  Capehart,  8  W.  Va.  95;  Fotoell  v.  Batson,  4  W.  Va. 
610. 

2d.  That  where  it  was  held  error  to  direct  the  issue, 
there  had  l)een  either  no  conflict  in  the  testimony,  or  the 
plaintiff  had  failed  to  overcome  the  weight  of  the  an- 
swer :  Wise  v.  Lamb,  9  Gratt.  294 ;  Grigsby  v.  Weaver,  5 
Leigh  197;  Tlwrnton  v.  Gordon,  2  Rob.  719;  Reed  v. 
Cline,  9  Gratt.  136 ;  Pryor  v.  Adams,  1  Call  382. 
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3d,  That  the  burden  of  proof  had  been  shifted ;  that  spedlf  Term, 
there  was  an  irreconcilable  conflict  in  the  testimony ;   jarrett«<<rf. 
that  there  were  some  forty  [witnesses  on  the  one  side,  and    jarrettrtot 
twenty  on  the  other;  amongst  the  former,  physicians, 
ministers,  officers,  members  of  the  family  and  neighbors, 
testifying  to  the  mental  unsoundness  of  the  grantor. 

4th.  That  more  mind  is  required  to  make  a  deed  than  a 
will:  1  Whart.  &  Stil.  Med.  Jur.,  §§19,  30;  Converse  v. 
Converse,  21  Vt.  168;  Harrison  v.  Rowan,  3  Wash.  C. 
C.  580;  Thompson  v.  Kyner,  65  Pa.  368. 

5th.  As  to  the  degree  of  mental  soundness  necessary  to 
make  a  valid  deed:  Whart.  &  Stil.  §§28,  83,  76,  81,  87, 
94,  2;  2  Me.  305 ;  1  Story's  Eq.  Jur.  §234. 

6th.  That  if  the  issue  was  properly  directed,  the  verdict 
cannot  now  be  disturbed:  Carter  v.^  Campbell^  Gilm. 
159 ;  Paul  v.  Paul,  2  H.  &  M.  525 ;  Le^s  ex' or  v.  Boah, 
11  Gratt.  182;  FUzhugh's  ex' or  v.  Fitzhugh,  11  Gratt. 
210;  Henry  v.  Davis,  7  W.  Va.  717,  723;  3  Danl.  Ch. 
Pr.  1306. 

7th.  As  to  rules  governing  new  trials  in  such  cases :  2 
Danl.  Ch.  Pr.  1311,  1312;  PoweU  v.  Manson,  22  Gratt. 
192;  Brockenbrough  v.  Spindle,  17  Gratt.  28. 

8th.  On  other  points :  LaveU  v.  Gold,  25  Gratt.  477 ; 
Railroad  \\  Snead,  19  Gratt.  354;  Samuel  v.  Marshall,  3 
Leigh  569. 

Johnson,  Judge,  delivered  the  opinion  of  the  Court : 

Much  interest  having  been  taken  in  these  causes,  by 
the  parties  interested,  and  the  causes  having  been  re-sub- 
mitted to  the  Court,  and  the  able  counsel  on  both  sides 
having,  with  much  earnestness  and  ability,  contended 
for  what  they  believed  under  the  law  and  facts  of  the 
causes  they  were  entitled  to,  I  have  endeavored,  in  the 
lengthy  statement  of  the  case,  to  so  set  out  the  substance 
of  the  evidence  on  both  sides,  touching  the  capacity  of 
the  grantor,  as  will  illustrate   the   principles    of   the 
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opinion,  and  justify  me  in  the  conclusions  to  which  I 
have  come. 

The  following  well-settled  principles  present  them- 
selves in  these  causes,  and  will  guide  nis  in  a  proper  de- 
cision thereof: 

Mere  inadequacy  of  consideration  is  not  in  itself  suffi- 
cient to  justify  a  court  of  equity  in  setting  aside  a  deed. 

Old  age  is  not  in  itself  sufficient  evidence  of  incapa- 
city to  make  a  deed. 

The  point  of  time  to  be  looked  to  by  the  court  or  jury, 
in  determining  the  competency  of  a  grantor  to  make  a 
deed,  is  that  when  the  deed  was  executed. 

The  condition  of  the  grantor's  mind,  both  before  and 
afler  the  execution  of  the  deed,  is  proj^r  to  he  con- 
sidered, in  determining  what  was  his  mental  condition, 
at  the  time  the  deed  was  executed. 

It  requires  more  capacity  to  make  a  valid  deed,  than 
it  does  to  make  a  will. 

The  presumption  of  law  is  always  in  favor  of  sanity, 
at  the  time  the  deed  was  executed,  of  a  person  whose 
deed  is  brought  in  question ;  and  the  burden  of  proof 
then  lies  upon  the  person  who  asserts  unsoundness  of 
mind,  unless  a  previous  state  of  insanity  has  been  estab- 
lished ;  in  which  case  the  burden  is  shifled  to  him  who 
claims  under  the  deed  :  Hall  v.  Warren,  9  Ves.  605. 

The  evidence  of  witnesses  present  at  the  execution  of 
the  deed  are  entitled  to  peculiar  weight. 

The  evidence  of  physicians,  especially  those  who  at- 
tended the  grantor,  and  were  with  him  considerably 
during  the  time  it  is  charged  he  was  of  unsound  mind, 
is  entitled  to  great  weight;  next  to  physicians  and 
those  who  were  present,  either  as  attesting  witnesses  or 
otherwise,  at  the  time  the  deed  was  executed,  are  those 
whose  intimacy  in  the  family  has  given  them  an  oppor- 
tunity of  seeing  the  party  at  all  times,  and  watching  the 
operations  of  his  mind.  Of  course  it  is  understood,  that 
in  the  weight  to  be  given  to  the  testimony  of  the  differ- 
ent classes  of  witnesses,  we  have  here  enumerated,  that 
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the  witnesses  themselves  have  no  discredit  cast  upon  spedai  T*erm. 
them^  eitherjin  cross-examination,  the  circumstance  they    janeueiai. 
detail  or  in  any  other  way.     But  the  mere  opinions  of   jarrelte/ai. 
witnesses  not  experts  are  entitled  to  little  or  no  regard, 
unless  they  are  supported  by  good  reasons,  founded  on 
facts  which  warrant  [them  ;   and  if  the  reasons  and  facts 
upon  which  they  are  founded  are  frivolous,  the  opinions 
of  such  witnesses  are  worth  but  little  or  nothing:  Mc- 
DaniePs  Will,  2  J.  J.  Marshall  331 ;  Sloan  v.  Maxwell,  2 
Green  Ch.  563;  Beverly  v.  Walden,  20  Gratt.  147. 

Where  a  legal  capacity  is  shown  to  exist  in  the  grantor, 
and  he  had  sufficient  understanding  to  clearly  compre- 
hend the  nature  of  the  business,  and  he  consented  freely 
to  the  special  matter  about  which  he  was  engaged,  and 
no  fraud  or  undue^influence  is  shown  to  have  been  had 
to  bring  about  the  result,  the  validity  of  the  deed  cannot 
be  impeached :  however  unreasonable,  imprudent  or  un- 
accountable it  may  seem  to  others.  It  is  not  the  pro- 
priety or  impropriety  of  the  disposition,  but  the  capacity 
to  make  it,  and  the  fact  that  it  was  freely  made,  with  the 
fiill  assent  of  the  grantor,  that  must  control  the  judg- 
ment of  the  court :  Greer  v.  Greer,  9  Gratt.  330.  It  is 
the  duty  of  an  appellate  court,  in  reviewing  a  decree 
founded  on  the  verdict  of  a  jury,  rendered  on  an  issue 
out  of  chancery,  to  look  to  the  state  of  the  proofs  at  the 
time  the  issue  was  ordered  ;•  and  if  satisfied  that  the 
chancellor  had  improperly  exercised  his  discretion  in  di- 
recting the  issue,  to  render  a  decree  notwithstanding  the 
verdict,  according  to  the  merits,  as  disclosed  by  the 
proofs,  on  the  hearing  when  the  issue  was  ordered. 
Smith's  adm'r,  v.  Betty  ei  al,,  11  Gratt.  760,  and  cases  there 
cited.  It  is  true  thai  the  chancellor  may,  in  the  exer- 
cise of  his  discretion,  either  direct  an  issue  or  refuse  to 
do  so ;  but  this  discretion  must  be  properly  exercised, 
and  a  mistake  in  its  exercise  is  just  ground  of  appeal. 
Wi%e  V.  Lamb,  9  Gratt.  294.  Beverly  v.  Walden,  20 
Gratt.  154.  Where  the  evidence  is  conflicting,  or 
there  is  contradictory  evidence  between  persons  of  equal 
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Spedif  Tirm.  <>i^dit.  and  cqual  means  of  information,  and  the  evidence 

Jamttera,*    ^^  ^o  equally  balanced  that  it  becomes  doubtful  which 

juT»tt«««     scale  preponderates,  an  issue  will  be  proper:     Ibid  309. 

•  There  are  certain  excepted  cases  referred  to  by  Judge 

Lee  in  his  opinion  in   Wise  v.  Lamb,  not  governed  by 

the  above  rule ;  but  this  case  is  not  one  of  them. 

I  do  not  desire  to  go  outside  of  the  Virginia  and  West 
Virginia  authorities  on  this  subject.  There  is  an  un- 
broken line  of  authorities  on  the  subject  in  Virginia, 
all  before  the  separation,  being  part  of  the  law  of 
this  State,  are  as  binding  on  this  Court  as  its  own  de- 
cisions. The  principles  of  the  Virginia  decisions  on  the 
subject,  have  been  approved  in  Powell  v.  Batsoriy  4 
W.  Va.,  610:  Henry  v.  Davis,  7  W.  Va.,  715; 
Nease  v.  Capehart,  8  W.  Va.,  95,  and  Arnold  v.  Arnold, 
supra. 

As  I  understand  the  authorties  in  Virginia  and 
this  State,  and  they  are  not  in  conflict  with  the  gen- 
eral current  of  decisions,  where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced,  as  to  make  it 
doubtful,  on  which  side  is  the  preponderance,  an  issue 
ought  to  be  directed ;  and  where,  though  there  be  a  con- 
flict, but  not  of  such  a  character,  no  issue  should  be  di- 
rected ;  and  if  it  is  improperly  directed  in  the  one  case  or 
refused  in  the  other,  such  mistake  by  the  chancellor  in 
the  exercise  of  his  discretion  will  be  corrected  on  appeal. 
Such  doubt  in  the  mind  of  the  chancellor  must  not  be  a 
factitious,  but  a  reasonable  one,  justified  by  such  conflict 
of  the  evidence.  It  sometimes  happens  that  in  particu- 
lar cases,  where  fraud  is  charged,  for  instance,  and  there 
is  much  contention  between  parties  in  the  neighborhood, 
and  many  have  taken  sides  in  the  contest,  that  the  Judge 
is  tempted  to  evade  the  responsibility  the  law  imposes  on 
him,  by  submitting  the  question  to  a  jury.  No  such 
evasion  can  be  tolerated;  it  is  the  right  of  the  parties 
litigant  to  have  the  judgment  of  the  chancellor  upon  the 
subject;  and  one  side  or  the  other  in  exciting  cases, 
might  be  unj  ustly  injured  by  undue  pressure  being  brought 
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to  bear  upon  the  jury ;  and  it  is  only  under  the  circum-  gpecuS'Term. 
stances,  we  have  indicated,  that  the  judge  is  permitted  to    jarrett«/az. 
escape  the  responsibility  of  a  decision  by  directing  an  issue.    jarrJt  et  a 
After  an  issue  has  been  directed  and  the  jury  have  found 
a'verdict,  it  is  not  often  that  a  judge  will  decree  the  other 
way,  although  he  may  do  so.     It  is  argued  by  plaintiffs^ 
counsel,  that  section  4  of  chapter  131  authorizes  a  court 
of  equity  to  direct  an  issue   in  any  case.     The  section  is 
as  follows : 

"A  circuit  court,  wherein  a  chancery  case  is  pending, 
may  direct  an  issue  to  be  tried  in  such  court,  or  in  any 
other  circuit  court.'* 

This  section  of  the  Code  clearly  does  not  change  the 
general  chancery  practice  as  to  the  direction  of  issues. 
It  only  specifies  where  the  issue  may  be  tried  in  the  circuit 
court  that  directs  it,  or  in  any  other  circuit  court  it  may 
designate.  It  is  also  contended  by  counsel  for  ap- 
pellees, that  by  the  59th  section  of  chapter  125  of  the 
Code  the  effect  formerly  given  to  an  answer  is  de- 
stroyed. This  is  intended  to  meet  the  arguments  of 
appellants'  counsel,  founded  on  the  following  lan- 
guage of  Judge  Christian,  in  Beverly  v.  WaMen, 
supra  154 :  "When  the  allegations  of  the  bill  are  posi- 
tively denied  by  the  answer,  and  the  plaintiff  has  failed 
to  furnish  two  witnesses,  or  one  witness,  and  strong  cor- 
roborating circumstances,  in  support  of  the  bill,  it  is 
error  in  the  chancellor  to  order  an  issue  ;  that  no  issue 
should  be  ordered  until  the  plaintiff  has  thrown  the  bur- 
den of  proof  on  the  defendant;  that  until  the  onus  is 
shifled  and  the  case  rendered  doubtful  by  the  conflicting 
evidence  of  the  opposing  parties,  the  defendant  cannot 
be  deprived,  by  an  order  for  an  issue,  of  his  right  to  a  de- 
cision by  the  court  on  the  case,  as  made  by  the  plead- 
ings and  proofs."  If  the  onus  were  shifted,  still  it 
would  not  be  proper  to  direct  an  issue,  unless  "the  case 
is  rendered  doubtful  by  the  conflicting  evidence  of  the 
opposing  parties." 

Section  59  of  chapter  125,  is  ae  follows: 
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speciafTenn.      "When  a  defendant  in  equity  shall    in  his  aoRwer 

jBiretieiaiT  ^^^Y  ^"7  material  allegation  of  the  bill,  the  effect  ot  such 

jarrettrfo/.    denial  shall  only  be  to  put  the  plaintiff  on  eatisfactory 

proof  of  the  truth  of  such  allegation ;  and  any  evidence, 

which  satisfies  the  court  or  jury  of  the  truth  thereof, 

shall  be  sufficient  to  establish  the  same/' 

Under  this  section  of  the  Code  it  is  true,  that  the  ef- 
fect an  answer  formerly  had,  as  held  in  many  cases  in 
Virginia,  is  destroyed;  its  only  effect  now  is  to  put  the 
plaintiff  on  proof  of  his  case,  when  all  the  allegations 
are  denied,  or  on  proof  of  such  parts  as  are  denied.  It 
is  no  longer  necessary  to  have  two  witnesses,  or  one  wit- 
ness, and  strong  corroborating  circumstances,  to  over- 
throw an  answer  in  response  to  the  bill;  it  may  now 
be  overthrown  by  any  proof,  that  satisfies  the  court  or 
jury  of  the  truth  of  the  bill.  But  this  does  not  change 
the  rule  we  have  laid  down  governing  courts  in  direct- 
ing issues. 

It  is  argued  with  confidence  in  their  brief  T)y  coun- 
sel for  appellees,  that :  "An  appellate  court  will  not  re- 
verse the  decree  of  the  court  below,  because  an  issue  has 
been  directed,  if  there  be  a  conflict  of  testimony,  although 
after  analyzing  and  weighing  the  testimony,  it  may  dif- 
fer with  the  inferior  court  as  to  the  effect  of  the  evidence. 
Then  to  determine  whether  the  decree  should  be  re- 
versed, it  is  necessary  to  ascertain  whether  there  be  a 
conflict  of  evidence ;  this  is  the  sole  question  for  the  con- 
sideration of  the  appellate  court ;  if  there  is  such  a  con- 
flict, then,  whatever  may  be  the  opinion  of  the  court  as 
to  the  preponderance  of  testimony,  the  decree  of  the  in- 
ferior tribunal  must  stand.''  In  effect,  it  is  contended 
that,  if  there  is  a  conflict  of  testimony  in  the  cause,  and 
the  inferior  court  directs  an  issue,  it  cannot  be  inquired 
into  in  the  appellate  court,  whether  there  was  such  a 
conflict  of  testimony,  as  made  the  question  a  doubtfiil 
one.  This  position  is  wholly  untenable ;  it  reverses  all 
the  authorities  in  Virginia  on  the  subject  of  directing 
issues ;  it  is  in  effect  to  say  that  in  almost  any  chancery 
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cause^  where   two  or  three  witne&ses  have    sworn  one  gpecuj^erm. 
way  on  one  side,  and  one  witness  of  the  same  credit,    jmetteiaL 
testifies  to  the  reverse,  there  being  a  conflict  of  testimony,    jarroIt<<rf. 
the  court  may  direct  an  issue.     If  this  be  law,  we  might 
as  well  abolish  our  chancery  courts  at  once,  or  wipe  out 
the  line  that  separates  them  from  courts  of  law. 

According  to  the  principles  above  declared  should 
the  circuit  court  of  Greenbrier  county  have  directed  the 
issue  in  these  causes  ? 

At  the  time  the  issue  was  directed,  the  court  did  not 
think  it  necessary  to  direct  any  inquiry  as  to  fraud  or 
undue  influence  being  practiced  upon  Mr.  Jarrett.     The 
fraud  charged  in  the  bills   is  denied    by  the  answers, 
and    I   think    there    is   no   evidence  of  fraud    in  the 
record ;  there  are  no  circumstances  proved  from  which 
fraud  could  be  satisfactorily  inferred.     There  is  no  evi- 
dence in  the  record  as  to  any  of  the  defendants  impor- 
tuning old  Mr.  Jarrett  to  execute  the  deeds,  or  either  of 
them,  unless  it  may  be  the  evidence  of  Rosanna  Arga- 
brite,  and  unless  it  may  be  gathered  from  the  circumstances, 
which,  to  my  mind,  are  wholly  insufficient  to  sustain  that 
charge  in  the  bill.     There  is  certainly  no  evidence  in  the 
cause  that  said  deeds,  or  either  of  them,  was  procured  by 
undue  influence.   I  do  not  deem  it  necessary  to  discuss  the 
question  of  inadequacy  of  consideration ;  there  is  evi- 
dence in  the  record  tending  to  prove,  that  the  lands  sold 
for  near  what  they  were  worth ;  but  the  weight  of  evi- 
dence is,  that  they  were  worth  much  more  than  they  were 
sold  for.     But  it  is  well  settled,  that  mere  inadequacy  of 
consideration  is  not  sufficient  to  justify  a  court  ot  equity 
in  cancelling  a  deed  or  contract.     The  question  submit- 
ted was,  whether  at  the  time  of  the  execution  of  the  two 
deeds  dated  March  24, 1868,  and  also  the  deed  to  Samuel 
Leonard,  dated  July  23,  1867,  the  said  James  Jarrett 
was  mentally  capable  of  making  said  deeds,  or  either  of 
them :   and  if  either  of  them  and  not  the  other,  which 
one.     How  stood  the  proof  on  this  question  at  that  time  ? 
In  the  extended  statement  of  the  case,  I  have  not  given 
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spedii'renn.  *  synopsis  of  any  evidence  except  that  bearing  upon  this 
jnnttetai.  question.  If  upon  the  proofs  at  that  time,  the  evidence 
jtmiietai,  was  80  Conflicting  that  it  was  so  nearly  balanced  as  to 
make  it  doubtful  on  which  side  was  the  preponderance, 
then  the  issue  was  proper ;  but  if  such  was  not  the  case, 
it  was  the  duty  of  the  chancellor  to  have  rendered  his 
decree  on  the  proofs  as  they  then  stood. 

The  witnesses,  whose  depositions  were  taken  in  the 
cause,  may  be  divided  into  four  classes : 

1st.  Those  who  gave  merely  opinions  as  to  the  mental 
capacity  of  the  grantor,  and  gave  no  reasons  therefor. 

2d.  Those  who  gave  opinions,  and  their  reasons  there- 
for. 

3d.  Physicians. 

4th.  Witnesses  present  at  the  execution  of  the  deeds. 

The  number  of  witnesses  who  were  examined  as  to  the 
capacity  of  the  grantor  to  execute  the  deeds,  was  nearly 
sixty,  of  whom  about  forty  were  examined  for  the  plain- 
tiffs, and  about  twenty  ior  the  defendants.  Quite  a 
number  of  witnesses  on  both  sides  gave  their  opinions, 
not  based  on  any,  or  on  very  frivolous  reasons  therefor; 
and  their  testimony  is  not  entitled  to  much,  if  any  weight 
If  the  cause  stood  alone  upon  the  testimony  of  Mrs.  Ar- 
gabrite  and  Dr.  Clay,  all  the  deeds  would  have  to  be 
cancelled.  But  they  both  prove  too  much.  Mrs.  Ar- 
gabrite  is  just  as  positive  that  her  father,  the  grantor, 
was  not  capable  of  executing  a  deed  in  1862,  as  she  was 
that  he  was  not  competent  to  execute  the  deeds  to  her 
brothers,  James  and  Samuel,  in  1868.  On  cross-exam- 
ination she  throws  discredit  on  her  whole  testimony,  and 
it  seems  to  me,  gives  the  reason  why  her  opinion  is  so 
strong. 

This  question  was  propounded  to  her:  "You  say 
that  from  1862  to  the  day  of  your  father's  death,  yon  do 
not  think  he  was  capable  of  transacting  business;  did  he 
not  transact  a  great  deal  of  business  during  that  time?'' 
She  answered :  "  Yes,  sir,  he  did,  and  he  did  it  sat- 
isfactorily with  honest  people,   but  at  other  times  I 
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was  not  so  well  satisfied  with  it/^  That  is,  he  was  gpeciili^'erm. 
capable  to  transact  business  with  honest  people,  but  jmetimai 
not  with  dishonest  ones;  he  was  capable,  but  a  dis-  jnrr^etaL 
honest  person  might  take  the  advantage  of  him.  Dur- 
ing this  period  she  had  made  a  contract  with  her  father 
to  live  with  him  and  take  care  of  him  at  the  price 
of  $1,000.00  per  year,  and  at  the  time  doubtless  thought 
him  capable  of  making  such  a  contract ;  but  when  she 
thought  he  had  sold  the  land  to  her  brothers  James  and 
Samuel,  too  cheaply,  she  "  was  not  so  well  satisfied  with 
it."  Dr.  Clay  became  a  good  deal  entangled  during  his 
cross-examination.  He  says,  "  according  to  his  opinion 
his  (Mr.  Jarrett's)  mind  was  in  a  state  of  imbecility  pre- 
vious to  1863,  and  it  became  worse  afterwards."  Then 
he  must  have  been  imbecile  in  1862  according  to  Dr. 
Clay.  But  while  Dr.  Clay  and  Mrs.  Argabrite  both 
say  that  long  prior  to  July  23,  1867,  when  the  deed 
to  Samuel  Leonard  was  executed,  he  was  incapable  of 
transacting  any  business;  yet  H.  M.  Mathews,  who 
wrote  the  said  deed,  in  Mr.  Jarrett^s  presence  and  at 
his  request,  eight  months  before  the  deeds  to  Samuel  and 
James  Jarrett  were  executed,  in  answer  to  a  question, 
said :  "  I  thought  of  course  he  was  in  a  condition  to 
make,  and  capable  of  making,  the  deed." 

With  the  exception  of  the  evidence  of  Mrs.  Argabrite, 
there  is  very  little  in  any  of  the  reasons  given  by  witnesses 
as  the  ground  of  their  opinions,  that  tended  to  show  that 
Mr.  Jarrett  was  not  of  sound  mind. 

Two  physicians  testified  for  the  plaintiffs.  I  have 
spoken  of  the  testimony  of  the  son-in-law,  Dr.  Clay ; 
the  other  was  Dr.  Prickett,  who  deposed  that,  in  his 
opinion,  Mr.  Jarrett  was  not  competent  to  transact  busi- 
ness of  any  great  importance ;  says  he  was  not  very  well 
acquainted  with  him;  made  him  two  professional  visits 
in  the  summer  of  1867;  he  gives  the  learned  opinion 
that  "  the  mind  sympathizes  with  and  shares  the  weak- 
ness and  decline  of  body  incident  to  extreme  old  age ; 
thought  that  all  men,  pretty  much,  when  they  arrived  at 
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spedid^Teriii.  ^^^  Jarrett's  age,  are  of  feeble  mind ;  that  the  mind  does 
jamit  eiaC  suffer  With  the  body ; "  and  this  is  all  the  reason  he  has 
Janrett  «<  aL  for  thinking  him  incompetent  to  transact  business.  There 
are  many  cases  of  men  who  were  as  old  as  Mr.  Jarrett, 
and  much  older,  whose  contracts  were  never  questioned, 
and  many  cases  in  the  books,  where  the  contracts,  deeds 
and  wills  of  such  old  men  have  been  sustained. 

Dr.  Creigh  was  well  acquainted  with  Mr.  Jarrett,  and 
in  the  latter  part  of  August  or  first  of  September  1868 
saw  him  frequently;  was  his  physician  in  1866, 1867  and 
1868;  talked  with  him,  and  he  says  he  "never  saw  him 
when  he  did  not  have  entire  possession  of  his  faculties, 
and  was  uniformly  struck  with  the  clear  and  concise 
manner,  in  which  he  expressed  his  feelings  and  sensa- 
tions. 

Dr.  Rupert  and  also  Dr.  Caldwell  testified  to  his 
mental  capacity. 

The  weight  of  the  medical  testimony  is  clearly  in 
favor  of  the  grantor's  capacity. 

The  testimony  of  those  present  at  the  execution  of  the 
deeds  is  entitled  to  peculiar  weight. 

Mr.  Handly  the  surveyor  details  facts  and. circum- 
stances, that  show  a  mind  capable  of  transacting  very 
important  business.  He  went  to  his  place  to  survey  tor 
him  in  February  1868,  and  he  had  the  deeds  of  his  tracts 
of  land  on  his  desk ;  described  the  lines  to  the  surveyor  ' 
with  particularity  :  told  him  he  wanted  a  connected  sur- 
vey made,  and  how  to  make  it ;  just  where  the  lines  would 
run,  and  the  surveyor  found  that  his  description  was  cor- 
rect :  he  told  him  he  was  going  to  sell  his  lands  to  his 
son  James ;  that  he  wanted  him  (James)  to  live  with 
him ;  the  surveyorjwas  with  him  some  time,  and  his  mind 
was  clear.  When  he  came  to  his  house  in  March  1868, 
James  was  there,  also  Samuel ;  the  old  gentleman  seemed 
indisposed  to  do  anything;  Samuel  was  dissatisfied  be- 
cause the  land  was  all  going  to  be  sold  to  James,  he 
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wanted  a  part  of  it;  the  other  children  were  objecting  to  specirTerm. 
the  sale,  or  a  part  of  them  were  ;  he  evidently  wanted  jarrett  et  a. 
James  to  have  the  land,  but  wanted  Samuel  satisfied ;  when  jarrett  ei  a  . 
Samuel  had  made  an  arrangement  with  James  to  take 
part  of  the  land,  and  expressed  his  satisfaction,  the  old 
man  was  also  satisfied  and  signed  the  deeds.  James  H. 
Arbuckle  was  in. his  room  the  day  the  deeds  were  writ- 
ten; he  talked  with  him.  He  says:  "  I  thought  he  was 
just  as  much  at  himself  as  I  ever  had  seen  him ;  whether 
he  was  in  a  fix  to  make  a  contract  or  not,  I  donH  know  ; 
he  was  talking  the  common  news  of  the  neighborhood, 
and  made  many  inquiries  of  me."  On  the  26th  of 
March  1868  Mr.  Jarrett  acknowledged  the  deeds  before 
S.  R.  Huffman,  a  justice  of  Greenbrier  county,  and  he 
says  he  was  then  capable  of  understanding  a  deed,  he 
had  some  conversation  with  him,  "he  appeared  to  be 
perfectly  rational." 

On  the  whole  testimony  I  think  the  preponderance  of 
the  testimony,  at  the  time  the  issue  was  directed,  was 
clearly  in  favor  of  the  capacity  of  James  Jarrett  on  the 
24th  and  26th  days  of  March  1864  to  make  the  deeds  to 
James  Jarrett  and  Samuel  Jarrett,  respectively,  and  that 
the  said  issue  ought  not  to  have  been  directed,  and  that 
therefore  there  is  error  in  the  decree  pronounced  in  these 
causes  on  the  16th  day  of  June  1873,  directing  the  issue, 
and'also  in  the  decree  of  the  26th  day  of  November  1873, 
setting  aside  and  annulling  said  deeds  respectively  ;  and 
the  said  decrees  are  reversed  with  costs  in  each  of  said 
suits  respectively  to  the  appellants  against  the  appellees, 
and  this  court  proceeding  to  render  such  decree  as  the 
circuit  court  should  have  rendered,  it  is,  notwithstanding 
the  verdict  of  the  jury,  adjudged,  ordered  and  decreed, 
that  in  these  suits  respectively,  the  complainants'  bills  be 
dismissed,  and  that  the  defendants  in  each  of  said  suits 
recover  of  the  plaintiffs  their  costs  about  their  defense 
expended. 

Judges  Green  and  Haymond  concurred.     Moore, 
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Spetw^erm.  J^l^<5^^;  coDcurred  in  the  points  adjadicated^  bat  thought 
jtxnii  etai.  ^^^^  ^  proper  casc  for  the  direction  of  an  issue  out  of 
jTreie^ot    chancery. 

Decree  Reversed. 
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'^MittJ. 


McFarland,  Adm'r,  d  (d.^  v.  Douglass. 

(Absent,  Johnson,  Judge). 

Decided  November  17, 1877. 

1877. 

1.  Where  there  is  such  a  conflict  of  evidence,  that  it  is  so  nearly  Special  Term. 

balanced,  as  to  make  it  doubtful  on  which  side  is  the  prepon- 
derance, an  issue  ought  to  be  directed ;  but  where,  though 
there  be  a  conflict,  it  is  not  of  such  a  character,  no  issue  ought 
to  be  ordered. 

2.  Even  after  a  verdict  is  rendered  by  a  jury  on  an  issue  out  of 

chancery,  if,  upon  the  proofs  as  they  stood  at  the  hearing,  an 
issue  ought  not  to  have  been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  verdict,  to  set  aside  the  order 
directing  the  issue,  and  enter  a  decree  on  the  merits,  as  dis- 
closed by  the  proofei  on  the  hearing,  when  the  issue  was  di- 
rected. 

Appeal  from  a  decree  of  the  circuit  court  of  Wood 
county,  the  Hon.  Charles  S.  Lewis,  presiding,  rendered 
on  the  10th  day  of  July  1874,  in  a  cause  in  chancery,  in 
said  court  then  pending,  wherein  Robert  McFarland 
administrator  of  A.  B.  McFarland,  deceased,  and  others, 
were  plaintifis,  and  William  Douglass  was  defendant;  al- 
lowed upon  the  petition  of  said  administrator. 

MooBE,  Judge,  who  delivered  the  opinion  of  the 
Court,  furnishes  the  following  statement  of  the  case. 

William  Douglass  and  wife,  on  the  31st  day  of  March 
1866,  made  a  deed  to  A.  B.  McFarland  and  W.  A.  Lo- 
gan, with  covenant  of  special  warranty,  in  consideration 
of  13,000.00  in  band  paid,  for  one  hundred  and  forty-six 


Digitized  by 


Google 


638 


SUPBEME  OOTTRl^  OP   APPEALS 


1877. 
Special  Term. 

McFarland, 
Adm'r,  el  at. 

V. 

Douglass. 


acres  of  land  in  Ritchie  county,  being  the  same  patent- 
ed to  John  Douglass  by  the  commonwealth  June  4,  1844, 
and  by  said  John  conveyed  to  said  William  Douglass  by 
deed  January  16  1849. 

At  rules  in  the  clerk's  office  of  the  circuit  court  of 
Ritchie  county  A.  B.  McFarland,  on  the  first  Monday 
in  May  1867,  filed  his  bill  in  chancery  against  William 
Douglass,  alleging  that  he  and  William  A.  Logan  in 
the  year  1 865  were  engaged  in  dealing  in  oil  lands  in 
Ritchie  county  ;  that  Douglaas  "  claimed  to  be  the  own- 
er in  fee  simple"  of  said  land;  that  the  complainant 
and  said  Logan  *'  believing  said  land  to  be  oil  territory, 
called  upon  the  said  Douglass  to  purchase  of  him  said 
land,  provided  said  Douglass  could  exhibit  title  for  the 
same  f  that  Douglass  exhibited  to  them  the  patent  of 
June  4, 1844,  from  the  commonwealth  to  John  Douglass, 
also  the  deed  of  January  16,  1849,  from  said  John  to 
said  William,  which  patent,  and  official  copy  of  said 
deed  he  made  part  of  his  bill  by  exhibit  therewith ;  that 
said  William  Douglass  represented  to  them,  that  said 
John  Douglass  entered  into  possession  of  the  land  under 
said  patent,  and  enjoyed  the  same  until  he  conveyed  it 
to  said  William,  and  that  he,  William  "had  ow^ned  and 
possessed  said  land  continually  under  and  by  virtue  of 
the  deed  from  the  said  John  until  the  time  of  the  pro- 
posed purchase  "  by  the  complainant  and  Logan ;  that  he 
further  represented  to  them  that  he  had  a  dear  title  in  fee 
simple;  "that  he  had  owned  and  occupied  the  same  for 
about  twenty  years ;  and  that  there  were  no  adverse 
claimants  to  said  land,  that  he,  said  William,  knew 
of;  "that  believing  the  representations  of  said  William 
to  be  true/'  he  and  Logan  completed  the  purchase  of 
said  lands  for  $3,000.00,  and  Douglass  and  wife  executed 
the  deed  therefore  with  special  warranty,  exhibited  with 
the  bill ;  that  confiding  in  the  representations  of  the 
said  William,  so  made  to  him  and  Logan  in  relation  to 
the  title,  "and  believing  they  were  obtaining  a  good,  un- 
incumbered title  to  the  same,  they  did  not  insist  upon  a 
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deed  With  covenants  of  general  warranty  ;^'  that  after  the  gpedii^Tenn. 
purchase  he  *^was  informed,  that  said  William  had  no  McFwiand, 
title  to  the  same,  and  that  the  same  had  been  recovered  ^^°'!j;  ^  ^• 
from  the  said  William  in  an  action  of  ejectment  in  the  ^°8**"- 
circuit  court  of  Ritchie  county  by  John  S.  Phillips  and 
others,  against  one  Robson  and  others,  tenants  of  said 
William  f'  that  not  having  heard  of  such  proceedings 
prior  to  said  purchaser,  and  wishing  to  satisfy  himself  of 
the  truth  of  such  information,  complainant  went  to 
Ritchie  Court  •  House,  and  found  the  record  of  the  pro- 
ceedings had  in  said  suit  in  ejectment  (a  copy  of  which 
record  he  filed  as  part  of  the  bill)  ;  that  said  William 
knew,  at  the  time  of  the  said  purchase,  of  the  recovery 
had  in  the  ejectment  against  his  tenants ;  that  Douglass 
knew  at  the  time  of  said  sale  that  he  had  no  title  to  the 
land  and  that  his  claim  thereto  was  worthless,  and 
that  the  land  was  held  by  better  and  older  title  ; 
that  it  was  the  representation,  and  statements  of 
said  Douglass  in  relation  to  his  said  title  that  in- 
duced said  complainant  and  Logan  to  purchase  the 
same  and  pay  the  large  sum  of  $3,000.00  for  it; 
that  such  representations  and  statements  were  false 
and  fraudulent,  and  were  made  to  deceive  and  to  induce 
the  complainant  and  Logan  to  purchase  the  land ;  that 
since  said  sale  Logan  had  sold  his  interest  in  the  land  to 
complainant ;  that,  by  reason  of  the  false  and  fraudulent 
representation8,^the  contract  of  sale  and  deed  conveying 
said  land  to  them  by  Douglass  are  void ;  and  that  com- 
plainant has  a  right  to  recover  back  the  purchase  money 
so  paid,  and  interest ;  and  he  prays  that  Douglass  answer 
under  oath,  and  that  the  deed  be  "  set  aside,  cancelled 
and  annulled  as  false  and  fraudulent ;"  and  that  the 
$3,000.00  with  interest  thereon  from  March  31,  1865, 
be  refunded  to  complainant,  &c.  The  bill  was  not  sworn 
to.  Douglass  filed  his  answer  under  oath  September  21, 
1867,  to  which  complainant  replied  generally. 

By   his  answer,  Douglass   admits,  that  he  claimed   to 
be  the  owner  in  fee  simple  of  the   land  in  the  bill  men- 
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tioned;  admits,   "that  they  called  upon  him  and  stated 
their  desire  to  purchase  the  same,  but  not  as  stated  upon 
any  condition    in  relation   to    the    title  thereto ;"    re- 
spondent admits  that  he  stated  to  them  that  he  "  claimed 
the  title  under  a  patent  to  John  Douglass  and  a  convey- 
ance from  said  John  to   respondent ;  he  admits  that   he 
represented  to  them  that  he  entered  into  possession  of 
the  land    under  his  purchase  from  John  Douglass,  who 
was,  and  had  been,  in  possession  of  the  same,  claiming 
it  under  his  said  patent,  and  that  said  respondent  was  at 
the  time  of  said  sale  to  complainant  and  Logan,  still   in 
possession  thereof;"  but  "denies  that  he  ever  at  any 
time  represented  to  said  complainant  and  said  Logan 
that   he  had  a  clear  title  to  said  land  in  fee  simple,  or 
otherwise;  or  that  he  had  owned  and  occupied   it  for 
about  twenty  years  or  any  other  period  mentioned,  or 
that  there  were  no  adverse  claimants  to  said  land ;"  that 
"on  the  contrary,  respondent  stated  to  said  complainant 
and  Logan,  before  said  purchase,  that  there  were  others 
who  claimed  said  lands  adversely  to  him ;  and  that  such 
claimants  had  served  notices  of  some  kind  upon  his  ten- 
ants, in  relation  to  said  laud,  and  for  the^  reasons, 
respondent     refused     to    covenant    for    a    good    title, 
or  warrant  his  claim  thereto  against  any  other  than  him- 
self and  heirs ;"  that  "  it  is  not  true  that  the  complain- 
ant and  said  Logan  did  not  insist  upon  a  deed  with  cove- 
nants of  general  warranty  for  the  reason  of  any  confi- 
dence in  the  representations  of  the  respondent  made  to 
them  at  any  time,  or  for  any  other  reasons  ^known  to 
respondent  except  that  they   knew,   and  had  been  as- 
sured by  respondent   that  he  would  not  for  that  sum 
($3,000.00)  make  to  them  any  such  deed;"  that  he  "did 
not  then  know,  nor  does  he  now  know  that  the  said  land 
is  not  unencumbered,  or  that  a  good  and  perfect  title 
did  not  pass  by  his  deed ;  he  only  knew  that  he  did  not 
undertake,  promise  or  assure  the  said  complainant  and 
said  Logan  that  he  would  make,  or  that  they  would  get 
such  title  by  his  said  deed  of  conveyance  ;  and  they  so 
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well  understood  the  whole  transaction,  and  they  took  speciif'Term. 
the  conveyance  at  their  own  risk/^     He  further  denies    McFariaDd. 
"  that  he  had  any  knowledge  at  the  time  of  the  sale  of  ^^"^'^^i^^^- 
said  land/'  or  that  "  he  still  knows  that  there  has  ever     ^"81m». 
been  any  such  recovery  against  him  or  any  of  his  ten- 
ants" in  any  such  action  of  ejectment  by  Phillips.     He 
"  denies  that  he  knew  at  the  time  of  said  sale,  or  even 
knows  yet,  that  he  had  no  title  to  said  land,  or  that  the 
same  was  held  by  an  older  or  better  title,  or  that  re- 
spondent's title  thereto  was  worthless,  or  that  complain- 
ant and  his  partner  took  no  title  under  the  said  con- 
veyance ;  he  believing  then  and  still  believes  that  his 
title  to  said  laud  was  good  and  better  than  any  other  to 
the  said  land ;  but  he  did  not  and  would  not   warrant 
against  any  other  title,  and  so  told  and  assured  the  said 
complainant  and  the  said  Logan,  without  a  much  larger 
consideration  was  paid  him  therefor."     He  denies  "that 
any  statement  made  by  him  to  them  in  relation  to  said 
title  was  false,  or  made  to  deceive  them,  or  induce  them 
to  purchase  said  land." 

Depositions  were  taken  by  both  parties. 
On  the  8th  of  April  1871,  the  court  directed  an  issue 
to  be  tried  by  jury,  viz :  "  Whether  the  defendant,  before 
the  contract  of  sale,  on  the  Slst  of  March  1865,  represented 
to  the  complainant  and  Wiiliam  A.  Logan,  that  he  had 
owned  and  occupied  the  land  in  controversy  for  about  twenty 
yearSy  and  that  there  were  no  adverse  claimants  to  said  land 
that  he  knete  of,  and  if  so,  vjfietlier  at  the  same  time  he  did 
knxnv  that  there  had  been  recovered  from  him,  or  any  of  his 
tenants,  the  said  land  in  an  action  of  ejedment,  in  the  cir- 
ciiit  court  of  Ritchie  county,  by  John  S.  Phillips  and  others, 
and  whether  at  the  time  said  contract  was  concluded,  the 
said  McFarland  or  Logan  knew  of  adverse  claimants  to 
said  land,  or  the  recovery  thereof,  frmn  said  Douglass  or 
his  tenants  by  judgment  of  the  circuit  court  of  Ritchie 
county.^* 

On  the  4th  day  of  December  1872,  upon  motion  of 
the  complainant,  the  cause  was  transferred  to  the  circuit 
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spedaS^erm.  ^ourt  of  Wood  county,  and  was  therein  docketed  Sep- 
McFariand,    tembcr  4,  1873;  and  was  afterwards,  upon  the  death  of 

A.iim'T,H(U.  McFarland,  revived  in  the  name  of  his  heirs,  and  the 
cause  ordered  to  be  proceeded  in  in  the  name  of  Robert 
McFarland,  administrator  of  A.  B.  McFarland,  deceased. 
On  the  26th  day  of  June  1874,  the  issue  theretofore 
directed  was  tried;  and  the  jury  found  :  "  Firat.  Thai  the 
defendant  did,  before  the  contract  of  sale  on  the  Sid  of 
March  1865,  represent  to  the  complainant  and  William  A. 
Logan  that  he  had  ovmed  and  occupied  the  land  in  contro- 
versy for  about  twenty  years,  and  that  there  were  no  adverse 
claimants  to  said  land  thai  he  knew  of;  and  we  further 
find,  that  the  defendant  did  not  know  at  the  same,  time,  thai 
there  had  been  recovered  from  his  tenants  the  said  land  in 
an  action  of  ejectment  in  the  circuit  court  of  Ritchie  county^ 
by  John  S,  Fhillips  and  others;  and  we  further  find,  that 
the  said  McFarland  and  Logan  then  knew,  that  tha-e  were 
adverse  claimants  to  said  land;  and  we  further  find,  that 
the  said  McFarland  and  Logan  did  not  know,  that  the  ten- 
ants of  said  Douglass  had  been  dispossessed  of  said  land 
by  a  judgment  of  the  circuit  court  of  Ritchie  county." 

The  finding  and  the  orders  in  relation  thereto,  having 
been  cerwtiLci  to  the  chancery  side  of  said  court,  the  said 
court,  on  the  lOlh  day  of  July  1874,  the  Hon.  Charles 
S.  Lewis  presiding,  set  aside  the  order  directing  said 
issue  and  the  verdict  rendered  thereon,  and  dismissed 
the  complainant's  bill,  with  costs.  From  said  order,  said 
Robert  McFarland  appealed  to  this  Court. 

John  A,  Hutchinson,  for  appellant : 

1st.  The  rejresentations  made  by  the  appellee  to  the 
vendees  were  material,  were  relied  on,  and  were  false: 
Eawlins  v.  Wickham,  3  D.  &  J.  (60  Eng.  Ch.  R.)  304; 
Gerhard  v.  Bates,  2  Ellis  &  Blackburn  488 ;  Kerr  F.  & 
M.  58,  54,  55,  75 ;  Shin  v.  Q^oncher,  1  DeG.,  F.  &  J, 
518;  Loidlaw  v.  Organ,  2  Wheat.  781;  Hunt  v.  Moore, 
2  Barr  jOo;  Hazard  v.  Irvin,  18  Pick.  95;  Mason  \, 
Chappell,  15  Gratt.  572 ;  Rennell  v.  Sprye,  1  DeG.,  AL 
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&  G.  708;  Mason  v.  Crosby,  1  Wood.  &M.  342;   War-  specila'ierm. 
ner  v.  Daniels,  ibid  90  ;  Smith  v.  Bobcock,  2  ibid  246.  McFarUnd, 

2d.  In  making  the  purchase  the   vendees  were   en-   ^^^'^*^^' 
titled  to  trust  to  the  integrity  of  the  vendor :  Smith  v.     ^"«^«»' 
Robertson,  24  Ala.  312 ;  Lainer  v.  HiU,  ibid,  554;   Yaies 
V.  Prior,  5  Eng.  58. 

3d.  Ekjuity  will  give  relief  where  the  vendee  has  taken 
a  deed  of  covenant  with  general  warranty,  even  though 
there  be  no  fraud  alleged :  Koger  v.  Kane,  5  Leigh  606 ; 
Clark  V.  Hardgrove,  7  Gratt.,  399 ;  Renick  v.  Renick,  5  W. 
Va.  285. 

4th.  Taking  special  warranty  does  not  affect  the  ques- 
tion if  the  vendor  lias  made  false  representations,  whether 
knowingly  or  not,  if  the  vendee  accept  the  bargain  sup- 
posing the  representations  to  be  true:  1  Mad.  Ch.  208; 
Smith  V.  Richards,  13  Pet.  26;  Ainslie  v.  Medlicott,  6 
Ves.  21 ;  Jones  v.  Taylor,  6  Gill.  &  J.  54. 

C.  Boggess,  for  appellee,  cited  : 

Wise  W.Lamb,  9  Gratt.  294;  2  Par.  on  Con.  270; 
Beale  v.  Seively  et  al.  8  Leigh  672 ;  Story's  Cont.  §508, 
510,  514;  1  Greenl.  Ev.  §277,  282. 

Moore,  Judge,  delivered  the  opinion  of  the  Court: 

The  appellant  insists  that  "  it  was  error  to  set  aside 
the  verdict  of  the  jury  upon  the  issue  directed,  the  issue 
being  properly  ordered.'' 

It  appears  from  the  order  directing  the  issue,  that  the 
court  then  heard  the  cause  "  upon  the  bill,  answer  of  the 
defendant,  replication  thereto,  depositions  and  exhibits." 
It  does  not  appear  from  the  record  that  any  new  testi- 
mony was  heard  before  the  jury  upon  the  trial  of  the 
issue;  therefore  the  court  was  in  possession  of  the  same 
evidence  at  the  time  it  directed  the  issue,  that  the  jury 
had  at  the  trial  thereof. 

It  is  argued  by  the  appellee,  that  "  instead  of  directing 
the  issue,  the  court  should  have  dismissed  the  bill,  be- 
cause the  proof  did  not  sustain  any  allegation  of  false 
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ftpeciai'Tenii.  1^ presentation,  as  against  the  answer  of  Douglass  deny- 
McFariand    ^"g  ^^^  samc,"  and  Wise  v.  Lamb,  9  Gratt.  294  was  cited 

^^^*^"*^**  It  must  be  borne  in  mind  that,  at  the  time  the  case  of 
Wise  V.  Land)  was  heard,  the  law  then  existing  gave  a 
different  effect  to  an  answer,  which  met  by  a  full,  direct 
and  explicit  denial  the  material  allegations  of  the  bill, 
than  is  now  given  by  our  Code.  At  that  time  such  an 
answer  was  not  only  evidence  for  the  defendant,  but  was 
conclusive  in  his  favor,  unless  overcome  by  the  satisfac- 
tory testimony  of  two  opposing  witnesses,  or  of  one  wit- 
ness corroborated  by  other  facts  and  circumstances, 
equivalent  in  weight  to  a  second  witness ;  and  where  not 
so  overcome,  the  court  would  neither  make  a  decree  nor 
send  the  case  to  be  tried  at  law,  but  would  simply  dis- 
miss the  bill  (Lee,  Judge,  in  Wise  v.  Lamh,  9  Gratt.  300). 
But  under  our  Code,  chap.  125,  §59,  "the  effect  of  such 
denial  shall  only  be  to  put  the  plaintiff  on  satisfactory 
proof  of  the  truth  of  such  allegation,  and  any  evidence 
which  satisfies  the  court  or  jury  of  the  truth  thereof 
shall  be  suiBcient  to  establish  the  same.''  And  in  Nichols 
v.  Nichols's  heirs,  8  W.  Va.  174,  this  court  held,  that  the 
59th  section  "applies  as  well  to  answers  to  bills  filed 
prior  to  the  time  the  Code  took  effect,  in  the  causes  then 
pending  and  undetermined,  as  to  answers  filed  subse- 
quent to  the  time  the  Code  took  effect;  although  said 
section  lessens  the  force  and  effect  of  an  answer,  as  evi- 
dence in  the  cause.'' 

The  bill  and  answer  in  this  cause  were  filed  prior  to 
the  time  said  59th  section  took  effect,  but  as  the  cause 
was  pending  and  undetermined  when  that  section  took 
effect,  the  answer  stands  on  the  same  footing  as  that  in 
Nichols  v.  Nichols's  heirs.  Hence,  the  complainant  in  this 
case  "is  put  on  satisfactory  proof  of  the  truth  of  his  al- 
legations," and  the  onus  is  on  him  "to  satisfy  the  court 
or  jury  of  the  truth  thereof." 

The  object  of  the  bill  was  to  set  aside  the  deed  from 
Douglass  to  the  complainant  and  Logan,  and  to  enforoa 
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the  refunding  of  the  purchase  money,  upon  the  ground  spedififem. 
that  Douglass  had,  by  false  and  fraudulent  representations^  McFariand, 
induced  them  to  purchase  the  land.  The  defendant  has  '^**°*J;«'«* 
by  his  answer  given  a  full,  direct  and  explicit  denial  to 
the  allegations  of  false  and  fraudulent  representations  j 
therefore  without  satisfactory  proof  of  the  truth  of  the 
allegations  it  is  plain  that  the  court  should  have  dismissed 
the  bill,  instead  of  directing  an  issue  to  be  tried. 

In  the  causes  of  Smith's  adm'r  v.  Betty,  <fcc.,  and  sarne 
V.  Thurmariy  &c.,  11  Gratt.  752,  it  Is  decided  (citing  Pryor 
V.  Adams,  1  Call  382,  and  Wise  v.  Lamb) :  "  If,  upon  the 
state  of  the  proofs  at  the  time  an  issue  is  directed,  the 
bill  should  be  dismissed,  it  is  error  to  direct  it ;  and 
although  the  issue  is  found  in  iavor  of  the  plaintiff,  the 
bill  should  notwithstanding  be  dismissed  at  the  hear- 

inj?."  . 

To  ascertain  the  state  of  the  proofs  in  this  cause,  at 
the  time  the  issue  was  directed,  it  will  be  well  to  con- 
sider what  the  court,  called  in  the  assistance  of  the  jury 
for,  and  apply  the  proofs  to  the  inquiry  made  by  the  issue 
directed.  The  issue  directed  was  to  try :  First,  '^  whether 
the  defendant,  before  the  contract  of  sale  on  the  31st  of 
March  1865,  represented  to  complainant  and  William  A. 
Logan,  that  he  had  owned  and  occupied  the  land  in  contro- 
versy for  about  twenty  years,  and  that  there  were  no 
adverse  claimants,  that  he  knew  of." 

Douglass,  in  his  answer,  denied  that  he  had  made  such 
a  representation,  but  that  he  had  stated  to  them  "that  he 
claimed  the  land  under  a  patent  to  John  Douglass  and  a* 
conveyance  from  said  John,"  and  "that  he  entered  into 
possession  of  said  land  under  his  purchase  from  said  John 
Douglass,  who  was  and  had  been  in  possession  of  the 
same,  claiming  it  under  his  said  patent,  and  that  said 
respondent  was,  at  the  time  of  said  sale  to  complainant 
and  Logan,  still  in  possession  thereof;"  and  also,  that 
he  "  stated  to  said  complainant  and  Logan,  before  said 
purchase,  that  there  were  others  who  claimed  said  lands 
adversely  to  him,  and  that  such  claimants  had  served 
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speciii^Tenn.  "o^i^^^s  of  some  kind  upon  his  tenants  in  relation  to  said 
McFariand     land."     It  appears  from  the  exhibits  with  the  bill,  that 
Adm»r,  et       ^^^q  patent  to  John  Douglass  was  dated  January  31,  1845, 
and  the  deed  from  John  Douglass  to  William  Douglass 
was  dated  January  16,  1849. 

On  the  part  of  the  complainant  the  said  William  A. 
Ijogan  deposed,  that  he  "never  talked  to  Wm.  Douglass 
or  his  sons  about  the  land  at  any  time,  except  on  the 
morning  they  showed  us  the  land ;"  that  Wm.  Douglass 
showed  him  "  a  patent  to  his  brother,  (father)  which 
patent  was  twenty-one  years  old.  He  said  his  father 
deeded  the  land  to  him.  He  showed  me  the  deed,  and 
told  me  at  the  same  time  that  they  had  had  possession  of 
the  land  twenty-one  years;  and  that  the  title  to  said  land 
was  perfect  and  indisputable  ;  and  that  he  would  make 
us  a  good  title  if  we  would  purchase  it." 

On  behalf  of  the  defendant  William  Hamilton  de- 
posed, that  he  "  was  present  when  Logan  and  McFar- 
land  were  purchasing  the  land  or  contracting  for  it,  I 
heard  Mr.  Douglass  tell  Logan  and  McFarland,  that 
writs  of  ejectment  had  been  served  on  his  tenants  but 
that  they  never  served  any  on  him,  and  that  he  would 
just  make  them  such  a  deed  as  he  had  for  the  land,  that 
he  would  not  make  a  general  warranty  deed.  This  is  all 
the  conversation  I  have  any  recollection  of  hearing  in 
regard  to  it." 

James  H.  Harris  testified  in  behalf  of  defendant,  that 
he  leased  the  land  of  Andrew  Douglass"  in  the  spring 
of  1864,  commencing  on  the  1st  day  of  April  1864.  A 
few  days  prior  to  the  1st  day  of  April  the  contract  was 
entered  into.  I  understood  when  I  was  leasing  the  land 
that  I  was  leasing  the  land  claimed  by  the  de- 
fendant ,  Wm.  Douglass,  I  paid  a  little  rent,  $2.50, 
just  before  the  end  of  the  year  1864."  On  cross- 
examination  he  stated,  that  he  had  to  take  the  lease, 
or  suffer  the  consequences ;  that  is,  I  should  not  get  pos- 
session of  the  land  if  I  did  not."  In  his  deposition  taken 
for  complainant  said  Harris  testified  "  I  went  there  as 
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Peterson's  tenant  in  the  first  place,  in  the  Spring  of  gpedai^Term. 
1864,    on    the  9th  of  April.     The  persons  who   lived    McFariand, " 
there  before  me  were   John  M.  Farr  and  his  father."   Ad'^'J.^^i 
"The     Farrs  held    said    land  as  the  tenants  of  Wil-     ^"^"^^ 
liam  Douglass.     I    have    never    been    the    tenant   of 
anybody  on  that  land  except  of  Peterson  and  the  parties 
purchasing  under  him."     "  Mr.  Douglass  threatened  me 
that  he  would  throw  me  out  if  I  moved  on  that  land, 
unless  I  rented  from  him:  I  then  leased  from  him.     He 
said   he  would   not  charge  me  much    for   the  rent,  a 
couple   of  dollars  or  so;  to   say  that  I  had  rented  from 
him.     And  in  order   to  keep  peace  and  satisfy  him,  I 
rented  for  a  year  from  him,  and  paid  him  §2.50.     At  the 
time  I  went  on  the  land  as  the  tenant  of  Peterson,  I  did 
not  know,  as  I  remember,  that  Douglass  had  any  claim 
on  it,  I  was  not  acquainted  with  the  circumstances   at 
the  time;  at  the  time  I  actually  moved  on  the  land,   I 
became  aware  that  Douglass  claimed  the  land." 

Andrew  Douglass  testified  that  he  "  leased  the  land  to 
Jas.  H.  Harris  for  my  father,  the  defendant,  Wm.  Doug- 
lass. Mr.  Harris  wrote  the  lease  at  Cornwallis."  ^*  Mr. 
Harris  paid  me  the  rent  that  was  due.  The  lea.so  was 
made  about  the  1st  of  April  1864. 

Wm,  Douglass,  Jr.,  testified  that  said,  "  Harris  came 
to  me  at  Harrisville  in  the  month  of  March  1864,  during 
the  court  of  that  month  ;  he  asked  me  about  the  renting 
of  the  place,  told  me  he  wanted  to  rent  it.  I  told 
him  my  brother  would  be  there  that  day,  and  as  he 
lived  on  the  place  with  my  father,  he  generally  attended 
to  such  business."  On  cross-examination  by  plaintiff 
this  witness  testified  that  the  defendant,  "  had  a  tenant 
on  the  land  every  jear  up  to  the  time  he  sold  to  Mc- 
Fariand." 

John  M.  Farr,  wko  deposed  for  complainant,  stated  on 
the  examination  in  chief:  "  I  know  nothing  of  the  cor- 
ners except  what  he,  Wm.  Douglass,  Sr.,  told  me.  As 
well  as  I  can  remenber  he  told  me  there  were  one  hun- 
dred and  thirty-six  acres  in  the  tract ;  I  suppose  it  is 
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spcciia'Tenn.  ^^^  ssLme  land  from  which  I  was  dispossessed  in  1862,  I 
McFariand,  Tented  the  land  from  William  Douglass." 
Adm'r,«ra/.  ip^  ^.j^^  question,  whether  the  land  was  held  adversely 
Bougiasa.  ^^  Douglass  at  the  time  of  the  sale  by  Douglass  to  Mc- 
Fariand and  Logan,  he  answered :  "  I  know  nothing 
about  that."  He  further  testified  that  Dous:lass  told  him 
"  to  stay  there, "  and  he  would  see  that  he  "  was  not  put 
oflF  the  land ;"  that  he  complied  with  the  request,  bnt 
Douglass  did  not  comply  with  his  agreement,  and  wit- 
ness was  dispossessed.  On  cross-examination  by  defend- 
ant witness  stated,  he  was  tenant  of  Wm.  Douglass 
under  a  written  contract,  but  did  *'  not  know  whether  the 
writings  had  run  out  at  the  time"  he  ^vas  dispossessed. 
He  further  stated  that  Douglass  never  said  or  told  him 
anything  to  cause  him  to  believe  that  the  one  hundred 
and  thirty-six  acres  of  land,  of  which  he  was  dispos- 
sessed, "  was  the  same  land  mentioned  in  the  deed  to 
McFariand,  containing  one  hundred  and  forty-six  acres." 

Wm.  Dougla&s,  Jr.,  also  further  deposed,  that  he  met 
Logan  at  Carlo,  in  Ritchie  county,  before  the  deed  was 
made  for  this  land  he  says,  "  they  were  to  run  the  land 
off  and  I  went  to  carry  the  chain  ia  making  the  survey. 
Mr.  Logan  said  to  me  there :  '  I  vender  if  your  father 
would  not  make  a  deed  for  double  the  amount  of  the  con- 
sideration of  the  purchase  money.'  Said  I  to  him:  *  if 
there  was  something  wrong  in  thi  title  and  my  father 
should  have  to  refund  the  money  luck,  how  would  that 
be?  the  consideration  being  double  the  amount  he  re- 
ceivod ;'  Mr.  liOgan  said:  '  the  deed  we  get  is  only  a  quit 
claim  deed  f  we  could  not  get  anything  back  at  all  in  case 
the  title  was  not  good,'  or  words  to  tiiat  effect." 

Now  it  is  clear  that  the  only  direct  evidence  on  the 
part  of  the  complainant,  as  to  the  representations  made 
by  the  defendant,  is  the  deposition  of  Logan ;  whilst 
on  the  other  hand,  the  deposition  of  Hamilton  sustains 
the  answer  of  Douglass,  as  to  what  l;e  did  represent  to 
McFariand  and  Logan.  But  I  deem  it  immaterial  ass  to 
what  was  the  proof,  as  to  the  precise  words  Douglass 
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used  on  the  point  submitted,  as  he  virtually  admits  in  gpecilS'Tenn 
his  answer,  that  he  represented  to  them  he  had  owned  and  "^icFariand 
occupied  the  land  for  about  twenty  years,  by  admitting  in   ^^°*'^;  "^  '^' 
response  lo  the  allegation  of  the  bill,  that  he  represent-     ^"^f**"- 
cd  to  them,  "  that  he  entered  into  possession  of  said  land 
under  his  purchase  trom  said  John  Douglass,  who  was 
and  had  been  in  possession  of  the  same,  claiming  it  un- 
der his  said  patent,  and  that  said  respondent  was  at  the 
time  of  said  sale  to  complainant  and  Logan  still  in  posses- 
sion thereof,"  the  patent  having  been  obtained  January 
31,  1845,  and  the  deed  made  to  McFarland  and  Logan 
by  defendant  March  31,  1865. 

The  complainant  introduced  no  proof  as  to  the  alleg- 
ed representation  by  defendant,  "that  there  were  no  ad- 
verse claimants  to  the  said  land,  that  he  knew  of."  De- 
fendant denied  having  made  that  representation,  and 
stiites  distinctly  in  his  answer,  that  on  the  contrary  he 
^'stated  to  said  complainant  and  Logan,  before  said  pur- 
chase, that  there  were  others  who  claimed  said  lands  ad- 
versely to  him,  and  that  such  claimants  had  served  no- 
tices of  some  kind  upon  his  tenants  in  relation  to  sjiid 
land ;  and  for  these  reasons  resi^ndent  refused  to  cov- 
enant for  a  good  title  or  warrant  his  claim  thereto 
against  other  than  himself  and  heirs."  He  sustains  that 
statement  of  his  answer  by  the  deposition  of  William 
Hamilton.  And  as  to  the  time  he  held  possession  of  the 
land,  although  it  may  be  true  some  of  his  tenants  sur- 
rendered, or  attorned  to  other  claimants,  yet  the  com- 
plainant, by  cross-examination  of  William  Douglass, 
Jr.,  elicited  the  proof,  that  the  defendant  '*  had  a  ten- 
ant on  the  land  every  year  up  to  the  time  he  sold  to 
McFarland,"  which  testimony,  taken  in  connecition  with 
the  other  depositions  cited  relative  to  the  leasing  of 
said  land,  would  seem  to  sustain  the  answer  of  defend- 
ant as  to  his  statement  of  possession  and  occupancy 
thereof. 

The  second  inquiry  made  by  the  issue  directed  by  the 
court  was,  whether  the  defendant,  at  the  time  of  the  con- 
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SpectaTrenn.  ^^act,  knew  "that  there  had  been  recovered  from  him  or 
McFariand,    ^"7  ^f  ^^^  tenants,  the  said  land  in  an  action  of  eject- 
Admx  etaL   j^^^^  ^^  ^jjg  circuit  court  of  Ritchic  county,  by  John  S. 
ugMs.     Phillips  and  others;  and  whether,  at  the  time  said  con- 
tract was  concluded,  the  said  McFariand  or  Logan  knew 
of  adverse  claimants  to  the  said  land,  or  recovery  thereof 
from  the  said  Douglass  or  his  tenants,  by  judgment  of 
the  circuit  court  of  Ritchie  county."     What  was  the 
state  of  the  proofs  as  to  this  inquiry  at  the  time  the  issue 
was  directed? 

The  complainant  alleges,  '*  that  after  the  purchase  of 
said  land  by  him  and  the  said  Logan,  your  orator  was 
informed  that  the  said  William  had  no  title  to  the  same; 
and  that  the  same  had  been  recovered  from  the  said 
William  in  an  action  of  ejectment  in  the  circuit  court 
of  said  Ritchie  county,  by  John  S.  Phillips  and  others, 
against  one  Robson  and  others,  tenants  of  said  William. 
Your  orator  not  having  heard  of  any  such  proceedings 
prior  to  said  purchase  of  said  William,  and  wishing  to 
satisfy  himself  of  the  truth  of  such  information,  went  to 
Ritchie  Court  House  and  found  the  record  of  the  pro- 
ceedings had  in  said  suit  in  ejectment,  a  copy  of  which 
record  is  herewith  filed,  marked  "  Exhibit  D,"  and  prayed 
to  be  taken  and  read  as  part  of  this  bill.  Your  orator 
charges  that  said  William  Douglass  knew  at  the  time  of 
said  sale  to  him  and  the  said  Logan,  of  said  land,  of  said 
recovery  had  in  said  ejectment  against  his  tenants  (the 
same  being  prior  to  said  sale,  as  will  be  seen  by  an  in- 
spection of  said  record). 

Douglass  answers,  "  that  he  does  not  know  anything 
about  the  information  received  by  complainant  and  said 
Logan,  in  relation  to  respondent's  title,  or  the  said  land 
having  been  recovered  from  him  by  John  S.  Phillips  in 
an  action  of  ejectment  in  the  circuit  court  of  Ritchie 
county,  as  alleged  by  complainant;  nor  does  respondent 
know  how  much,  or  what  they  had  heard  in  relation  to 
such  proceeding,  further  than  that  respondent  had  in- 
formed them,  that  some  notices  or  proceeding  of  iK>me 
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sort,  had  been    served   on  some  of  his  tenants  by  some  gpeciij^Term. 
claimants  of  his  land.     Respondent  denies  that  he  had     McFariand, 
any  knowledge  at  the  time  of  the  sale  of  said  land,  or    ^^™'J;«'«'- 
that  he  still  knows,  that  there  ever  has  been  any   such 
recovery   against   him    or   any  of  his   tenants    in    such 
action  by  said  Phillips." 

The  record  of  the  ejectment  suit  exhibited  by  the  com- 
plainants, shows  that  John  S.  Phillips  and  others  served 
the  declaration  in  ejectment  on  Adam  Robson,  W.  H. 
Lowther,  Isaac  Cunningham  and  Wm.  Cunningham,  Sr., 
on  the  loth  day  of  July  1856,  for  five  thousand  acres  of 
land  in  Ritchie  county,  on  the  waters  of  Bond  creek 
and  Hughes's  river ;  and  filed  the  said  declaration  in 
the  clerk's  office  of  the  circuit  court  of  said  county,  at 
rules  on  the  first  Monday  in  August  1856. 

On  the  15th  day  of  x4.pril  1857,  the  defendants  pleaded 
not  guilty  Ac;  and  on  the  21st  day  of  September  1863, 
on  motion  of  the  plaintiffs,  the  suit  was  dismissed  as  to 
Robson  and  the  Cunninghams,  and  continued  as  to  Low- 
ther; and,  as  appears  from  the  record,  on  the  same  day 
the   following  order  was  entered  in  the  suit : 

"  Pursuant  ^o  a  written  agreement,  filed  in  this  cause, 
between  the  said  heirs  of  Wm.  S.  Phillips  and  the  said 
Lowther,  it  is  considered  by  the  court  that  the  plaintiffs 
recover  of  the  defendant  the  tract  of  five  thousand  acres 
of  land,  patented  to  John  Phillips  the  20th  day  of  Feb- 
ruary 1786,  bounded  as  follows"  &c. 

The  agreement  referred  to  is  dated  September  20,  1 863, 
and  states  that :  "  The  defendant  Lowther  agrees  that 
judgment  shall  be  rendered  at  the  present  term  of  this 
court  in  favor  of  the  plaintifi  for  the  five  thousand  acres 
of  land  described  in  the  declaration  in  this  cause,  the 
same  having  been  patented  to  John  Philips  by  patent 
dated  February,  1786.  And  the  plaintifls  on  their  part 
agree  to  sell  to  said  Lowther  a  part  ot  the  land  embrac- 
ed in  the  Phillips  patent  aforesaid  at  the  price  of  $4.00 
per  acre,  the  said  piece  being  bounded  as  follows"  &c. 


Digitized  by 


Google 


652  SUPREME  C50trRT  OF  APPEALS 

specul^enn.       There  is  nothing  in  the  record  to  show  that  either  of 
McFariand,    ^^^  defendants  were  tenants  of  Douglass,  or  were  occu- 
Adm'T,  etai.   pying  the  land  Douglass  sold  to  complainant  and   Lo- 
"^""*     gan,  save  the  allegation  in  the  bill.     There  was  no  eject- 
ment of  Robson  and  the  Cunninghams ;  and  the  recovery 
against  Lowther  was  one  of  bargain   and  sale,  and  not 
by  adjudication   upon  the  merits  of  the  cause ;  and  was 
such  a  transaction,  if  he   were  in  fact  a  tenant  of  Dong- 
lass,   that  bears   upon    its  face   such    collusion  with   a 
stranger   against    his  landlord,  that   equity    should   not 
sanction,  for  the  tenant  should  not  sacrifice  the  interest 
of  his  landlord  for  his  own  advantage :     Story*s  Eq.  Jur., 
§323 ;  Emerick  v.  Tavener,  9  Gratt.  220. 

On  the  other  hand,  Logan  was  not  ignorant  of  the 
doubt  as  to  title,  because  William  H.  Douglass  deposed, 
that  "  sometime  prior  to  the  sale  of  the  land  in  contro- 
versy between  A.  B.  McFariand  and  William  Douglass 
by  said  William  Douglass,  William  A.  Logan  was  in 
the  clerk's  office  making  inquiry  about  the  said  land  in 
regard  to  the  title.  I  remarked  to  him  that  I  believed 
that  the  Phillips  title  was  good,  and  supposed  the  land 
wa<5  in  the  Phillips  survey ;  that  parties  had  been  ejected 
from  said  land,  but  that  William  Douglass  himself  had 
not."  Yet  in  the  face  of  all  thin  enlightenment,  which 
was  certainly  enough  to  have  opened  the  eyes  of,  and 
placed  a  prudent  man  upon  his  guard  against  fiailse  and 
fraudulent  representations  of  a  vendor;  the  complain- 
ant and  Logan  accept  from  the  vendor  a  deed  with  special 
warranty  only,  which  certainly,  under  the  circumstances 
of  this  cause,  does  not  look  as  if  the  purchase  was  in- 
duced by  false  and  fraudulent  representations  of  the 
vendor,  but  does  appear  to  have  been  made  by  McFar- 
iand and  Logan,  after  weighing  the  chances,  and  being 
willing  to  incur  the  risk.     Caveat  emptor. 

If  I  am  right  in  this  view  of  the  state  of  the  proofs 
at  the  time  the  issue  was  directed,  then  the  principles 
laid  down  in  Commonwealth  v.  3fcCtenacAan'sear'or,  4  Ran. 
482,  and  Johnston's  admW  v.  Mendenhall,  9  W.  Va.  112, 
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govern  this  cause  upon  its  merits,  the  complainant  having  specuS^erm. 

purchased  the  land  with  covenants  against  the  acts  of  the  ~McFariand 

vendor,  his  heirs  and  assignees  only.    Under  that  view  of  ^<*°*'^|  ^  *"• 

the  state  of  the  proofs,  the  court  might  well   have  dis-     ^"8*^- 

missed  the  bill  without  having  directed  the  issue. 

It  appearing  that  the  preponderance  of  the  evidence 

at  the  time  the  issue  was  directed,  was  clearly  in  favor  of 

the   defendants,  the  court  did  not  err,  notwithstanding 

said  verdict,  to  decree  as  it  did ;  and  therefore  the  said 

decree  of  the  circuit  court  of  Wood  county  should  be 

affirmed  with  costs,  and  $30.00  damages. 

•. 
Judges  Green  and  Raymond  concurred. 

Decbee  Affirmed. 
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Smith  v.  McLain. 

(Absent.  Johnson,  Judge). 

# 

11   6541  Decided  November  17,  1877. 

^187'^         1.  McL.  obtained  a  judgment  against  S.  and  then  instituted  a chan- 

. — i-         eery  suit  to  enforce  the  judgment  lien  against  S.'s  lands;  and 

a  decree  was  rendered  to  sell  the  lands  to  pay  said  judgment 
and  other  judgments  against  S.  Thereupon  S.  brought  a  suit 
in  chancery  to  have  the  common  law  judgment  of  McL. 
against  him,  and  also  the  decree  in  favor  of  McL.,  set  aside  and 
a  new  trial  awarded  him  in  the  suit  at  common  law ;  and  ask- 
ing an  injunction  to  restrain  the  sale  of  his  land  under  the 
decree,  and  the  enforcement  of  the  judgment,  in  which  be  not 
only  made  McL.  defendant,  but  also  all  the  other  creditors, 
having  judgment  who  were  defendants  in  the  chancery  suit, 
as  well  as  all  other  defendants  in  that  suit;  this  bill  was  de- 
murred to  as  multifarious,  and  because  the  defendants  in  the 
chancery  suit,  other  than  McL.,  ought  not  to  have  heen  made 
defendants  in  this  suit.     Held: 

I.  The  bill  ought  not  to  have  been  dismissed  as  multifarious. 

II.  It  ought  to  have  been  dismissed  as  to  all  the  defendants 
other  than  McL.,  as  the  enforcement  of  the  decree  in  the 
chancery  cause,  which  was  interlocutory,  could  not  be 
staid  and  the  decree  corrected  by  an  original  bill,  but  only 
by  a  petition  for  a  re-hearing,  in  the  chancery  suit :  and 
the  bill  ought  to  have  been  permitted  to  stand  a.s  an 
original  suit,  to  set  aside  the  common  law  judgment,  the 
joining  with  this  object  another,  which  a  court  of  equity 
could  take  no  cognizance  of  in  an  original  suit  not  ren- 
dering the  bill  multifarious. 

2.  A  judgment  will  not  be  restrained  by  injunction  on  groiuids 
purely  legal,  unless  a  defense  has  been  prevented  at  law,  by 
fraud  on  the  one  side,  or  ignorance  unmixed  with  negligence, 
on  the  other. 
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3.  A  surety  cannot  rely  on  his  ignorance  of  a  substantial  defense,         1877. 

arising  out  of  transactions  between  the  plaintiff  in  the  com- 1- 

mon  law  suit   and  the  principal,  as  a  reason  for  opening  a  "^l* 

judgment  against  the  surety,  unless  he  alleges  in  his  bill,  and        McLain 
shows  by  evidence,  that  he  took  proper  measures  to  ascertain 
the  true  state  of  the  case,  and  prepare  his  defense  in  the  com- 
mon law  action,  or  that  he  was  prevented  by  circumstances, 
which  rendered  it  impossible  to  take  such  measures. 

Appeal  from,  and  tsuperaedeas  to,  a  decree  of  the  cir- 
cuit court  of  Doddridge  county,  rendered  on  the  16th 
day  of  November  1874,  in  a  cause  in  chancery  then  in 
said  court  pending,  wherein  F.  M.  F.  Smith  was  plain- 
tiff, and  Ulysses  D.  McLain  and  others  were  defend- 
ants, allowed  upon  the  petition  of  U.  D.  McLain  and 
Robert  McLain,  two  of  the  defendants  below. 

The  Hon.  C.  S.  Lewis,  late  Judge  of  the  second  judi- 
cial circuit  rendered  the  decree  complained  of. 

Green,  President,  who  delivered  the  opinion  of 
the  Court,  furnishes  the  following  statement  of  the  case  : 

On  the  22d  day  of  December  1868  U.  Daniel  and 
Robert  McLainr  instituted  an  action  of  covenant  in  the 
circuit  court  of  Doddridge  county  against  F.  M.  F. 
Smith  and  John  Lutz,  Jr.  The  summons  in  the  action 
was  executed  on  F.  M.  F.  Smith  on  December  23,  1868, 
and  on  Lutz  on  the  31st  of  the  same  month;  and  Lutz 
being  a  non-resident  of  this  State  an  attachment  against 
his  property  was  also  issued.  On  May  3,  1869  F.  M.  F. 
Smith  appeared  and  demurred  to  the  declaration  and  the 
defendant  Lutz  pleaded  the  general  issue  thereto  and  by 
consent  of  parties  this  issue  was  tried  by  the  court,  and 
judgment  rendered  against  him  for  $1,138.50,  with  in- 
terest from  January  1,  1869  and  case  was  continued  as 
to  F.  M.  F.  Smith.  The  agreement,  which  was  the 
foundation  of  the  action,  was  a  covenant  by  John  Lutz 
Jr.  and  F.  M.  F.  Smith,  to  pay  to  U.  D.  McLain  and 
Robert  McLain  jf3.75  per  thousand  for  all  oak  lumber 
one  inch  thick,  and  $3.50  per  thousand  for  any  and  till 
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speciii^Tenu.  ^^^^^  lumber,said  Luty  might  wish  hauled  from  his  mill ; 

"*"  g^j^.^jj  which  they  agreed  to  pay  within  sixty  days  from  the 
Mcuin  ^^^  ^^  ^^^  agreement,  June  2,  1868,  and  after  that  at  the 
end  of  every  thirty  days  until  December  1,  1868.  With 
the  declaration  was  filed  an  account  by  the  plaintiff 
against  the  defendants,  the  first  two  items  of  which  were  : 
"August  1,  1868,  to  hauling  lumber  from  mill  to  rail- 
road as  per  contract,  dated  June  2,  1868,  $590.45",  and 
^'September  1,  1868,  to  hauling  lumber  as  per  contract 
of  June  2,  1868,  from  mill  to  railroad  during  the  month 
of  August  1868  as  per  settlement,  $260.19"  and  the 
other  items  were  for  hauling  specified  quantities  of  lum- 
ber each  day  from  October  1,  1868  to  October  22,  1868 
inclusive,  Sundays  excepted,  amounting  to  $287.86,  total 
account  amounting  to  $1,138.50. 

On  the  31st  day  of  December  1869  F.  M.  F.  Smith 
withdrew 'his  demurrer  to  the  declaration,  and  plead  the 
general  issue ;  and  by  consent  it  was  tried  by  the  court  and 
judgment  rendered  against  F.  M.  F.  Smith  for  $938.50 
with  interest  from  January  1,  1860,  till  paid,  and  costs. 
The  difference  between  this  sum  and  the  amount  of  the 
judgment  against  Lutz,  had  been  made  on  the  attachments 
issued  against  Lutz.  On  this  judgment  the  plaintiffs  sued 
out  an  execution  against  Smith,  which  was  returned  Feb- 
ruary 17,  1870  no  property  found;  and  on  February  22, 
1870  U.  D.  and  Robert  McLaiu  instituted  a  chancery 
suit  in  the  circuit  court  of  Doddridge  county  against 
F,  M.  F.  Smith  and  others,  to  set  aside  a  conveyance,  by 
him  alleged  to  be  voluntary,  of  four  tracts  of  land,  to  a 
trustee  for  the  sole  and  separate  use  of  his  wife,  made 
May  12,  1869,  and  to  subject  said  land  to  sale  to 
pay  their  judgment  and  the  judgments  of  others  made 
also  defendants.  After  various  proceedings  were  had 
in  this  cause,  the  court,  on  the  17th  day  of  May  1873, 
rendered  a  decree  setting  aside  and  holding  for  naught 
the  said  deeds  of  May  12,  1869,  from  F.  M.  F.  Smith  to 
N.  B.  Neeley,  so  far  as  said  Jirior  creditors  were 
concerned,  and  ordering  that  unless  Smith  paid  thesQ 
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creditors^  including  the  complainants,  the  amount  due  gpeciirxerm. 
them   in   thirty   days,   the    four   tracts    of  land    con-       "^^ 
veyed  by  said  deeds  should  be  sold  at  public  auction       mcIaSb 
by  commissioners,   appointed   for   that   purpose.      The 
commissioners,  pursuant  to  the  terms  of  this  decree,  ad- 
vertised these  lands  for  sale  on  the  18th  day  of  August 
1873. 

•  On  August  11,  1873  F.  M.  F.  Smith  brought  this  suit 
in  the  circuit  court  of  Doddridge  county.  In  his  bill 
he  sets  forth  in  detail  the  proceedings  in  said  action  of 
covenant  and  in  said  suit  in  chancery,  l)rought  by  U.  D. 
and  Robert  McLain  against  him  and  others,  and  the  ad- 
vertisement of  said  lands  for  sale  by  the  commissioner. 
The  bill  alleges  then,  when  said  judgments  were  ren- 
dered against  Lutz,  and  also  against  the  complainant. 
Smith,  that  Lutz  was  a  non-resident  of  this  State,  "  and 
his  whereabouts  at  the  time  of  the  trial  was  unknown  to 
the  complainant ;  and  that  he  was  unable  to  resist  suc- 
cessfully the  recovery  of  the  judgment  against  him  as 
the  surety  of  Lutz,  as  he  knew  nothing  of  the  settle- 
ments and  dealings  between  the  said  Lutz  and  the  plain- 
tiffs in  said  action,  and  could  have  no  access  to  the  books 
of  the  latter,  in  order  to  ascertain  the  true  state  of  ac- 
counts between  the  parties."  The  bill  charges  in  gene- 
ral terms,  that  said  judgments  were  obtained  by  fraud 
and  gross  falsehood  on  the  part  of  the  plaintiffs  in  the 
action,  and  they  should  be  set  aside ;  and  that  the  decree 
directing  the  payment  of  the  amount  of  said  judgment 
was  erroneous,  and  should  be  set  aside ;  and  that  there 
was  not  one  cent  due  the  plaintiffs.  The  bill  charges, 
"  that  on  the  30th  of  September' 1868  the  accounts  be- 
tween Lutz  and  the  McLains  were  all  settled,  the  bal- 
ance due  them  being  $45.00  or  $75.00,  for  which  Lutz 
gave  his  note  to  them,  which  they  had  in  their  possession 
at  the  time  of  the  institution  of  the  action  of  covenant, 
and  fraudulently  concealed;"  that  the  books  of  said 
Lutz  kept  by  his  clerk  for  the  month  of  October 
showed,  theie  was  only  due  them  $178.00  instead  of 
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BpecsiS^Term.  ♦ZST.SB,  as  charged  by  them;  and  that  the  money,  re- 

^^^       covered  under  the  attachments  in  said  action  of  coveoant, 

McUin      more  than  paid  off  all  that  was  due  them  ;  and  when  said 

decree  was  rendered,  nothing  was  due  theMcLains;  and 

that  the  decree  was  therefore  erroneous,  and  should  be 

set  aside. 

The  complainant  further  alleges  that  "  he  was  igno- 
rant of  these  facts  in  relation  to  said  accounts,  at  the 
time  of  the  recovery  of  the  judgment  and  the  rendition 
of  the  decree  against  him;  that  by  accident  simply  he 
learned    these  facts  since  the  rendition  of  the  decree 
complained  of.     That  said  evidence  was  not  and  could 
not  have  been  used  at  the  time  said  decree  was  render- 
ed, because  the  complainant  was  at  that  time  ignorant  of 
the  fact  that  such  evidence  was  in  existence,  and  could 
be  produced."     And  that  the  complainant   had  nearly 
paid  off  all  the  other  debts  named  in  the  decree,  and 
would  discharge  them  in  a  few  days.     "  And  that  he  was 
advised  that  inasmuch  as  he  had  discovered  evidence  since 
the    rendition   of  said  decree  and  the   recovery  of  the 
judgment,  of  which  he  was  ignoratit  prior  thereto,  and 
of  the  benefit,  which  for  this  reason  he  could  not  avail 
himself,  he  was  entitled  to  have  said  judgment  set  aside, 
and  a  new  trial  granted  him,  and  to  have  said  decree  set 
aside,  and  be  allowed  an  opportunity  to  produce  such 
evidence.     The  prayer  of  the  bill  is  that  all  the  parties 
to  the  chancery  cause  might  be  made  defendants  as  well 
as  said  U.  D.  McLain  and  Robert  McLain,  and  said 
commissioners  of  sale  "to  the  end  that  the  facts  hereio- 
before  stated  may  be  shown  by  the  complainant,  and  the 
fraudulent  character  of  said  decree  and  judgment,  and 
the  complainant  relieved  therefrom;  that  the  court  will 
re-hear  the  cause  in  Vhich  this  decree  was  rendered,  and 
set  aside  this  decree  as  well  as  the  judgment  at  law,  and 
grant  to  the  complainant  a  new  trial  therein;  and  for  gen- 
eral relief;  and  that  in  the  meantime  said  commission- 
ers of  sale  should  be  enjoined  from  selling  under  said 
decree ;  and  that  U.   D,  McLain  and  Robert  McLain 
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decree  or  judgment."  The  injunction  prayed  for  was  smith~ 
awarded;  and  Lutz  by  consent  was  made  a  defendant  McLaia 
also  to  the  suit.  The  defendants  filed  demifrrers  to 
to  this  bill  for  want  of  equity,  and  because  it  was  multi- 
farious. U.  D.  McLain  and  Robert  McLain  also  filed 
their  joint  answer.  They  say  that  soon  after  the  agree- 
ment was  made  by  them  with  Lutz  and  Smith,  they 
commenced  hauling;  that  after  sixty  days,  to-wit:  on 
August  1,  1868,  they  were  entitled  to  be  paid  by  the 
contract,  but  were  paid  nothing;  that  one  Joseph  Shoch, 
the  agent  of  Lutz,  gave  them  a  statement  of  the  amount 
then  due,  which  was  $590.45,  which  statement  they  file 
with  their  answer ;  and  that  on  the  1st  of  September  1868 
said  Shoch  as  such  agent  gave  them  another  statement 
of  the  amount  due  them  for  hauling  in  September,  which 
was  $260.19,  which  they  also  file  with  their  answer;  the 
statements  are  signed  by  Joseph  Shoch,  agent  for  John 
Lutz,  Jr.     The  last  one  is  in  these  words : 

LiCH  Run  Mills,  September  1, 1868. 

"  Due  this  day  to  U.  D.  McLain  and  Robert  McLain, 
two    hundred    and    six    dollars    and    nineteen    cents, 
($260.19),  which  when  paid  will  be  in  full  of  hauling 
lumber  &c.,  to  date. 
$2,60.19.  "  Joseph  Shoch, 

"  Agent  for  John  Lutz,  Jr.'' 

That  they,  having  received  no  pay  under  said  agree- 
ment, refused  on  September  1,  1868  to  do  any  more  haul- 
ing under  said  contract ;  and  said  agent  Shoch  agreed  that 
he  would  pay  them  if  necessary  for  their  hauling  in 
September  out  of  his  own  moneys;  and  they  continued 
hauling  and  said  Shoch  did  pay  them  as  he  said  out  of  his 
moneys  for  the  hauling  in  September  amounting  to 
somewhat  over  $100.00.  They  further  assert  that  they 
did  as  charged  by  them  haul  to  the  amount  of  $287.86, 
in  the  month  of  October  and  except  what  was  received 
under  the  attachment  and  credited,  they  never  received 
any  pay  for  the  hauling  done  in  June,  July,  August  and 
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speetlS^Term.  October,  whioh  amoimted  to  $1,138.50.  and  of  which 
^^       they  kept  an  accurate  account,  setting  it  down  in  a  book 
MeLftiQ      &^  the  time.     They  say  that   while  so  doing   business 
here  Lutz  resided  in  Pennsylvania,  being  here  occasionally, 
but  doing  his  business  through  agents,  and  that  he  resided 
there  when  said  judgments  were  rendered  against  him 
and  against  Smith.      But  they  say  that  Smith  always 
knew  where  he  resided  and  could  during  the  pendency 
of  the  common  law  suit,  have  corresponded  and  consult- 
ed with  him   if  he  chose,  and  that  Smith  told  one  of 
them  that  about  the  time  of  the  institution  of  the  com- 
mon law  suit  he  had  been  to  see  Lutz  and  that  he  had 
issued  an  attachment  against  him  for  what  he  owed  him 
(Smith).     And   they  believed   he   did  actually  corres- 
pond with  and  consult  Lutz  during  the  pendency  of  the 
common   law  suit.     That   Lutz's  post  office  was  well 
known  to   all  persons  in  Doddridge  county,  who  had 
business  with  him,  and  that  more  or  less  correspond- 
ence   was   actually    carried  on  with    him    by   various 
persons   in    Doddridge'  county,  pending   said   common 
law     suit,    their    letters    being    mailed    at    Smithton, 
where  Smith  resided  and  had  charge  of  the  postoffice; 
and  if  he  did  not  ascertain  where  his  residence  was,  he 
was  guilty  of  the  grossest  laches;  and  they  believe  Smith 
saw  Lutz  in  Doddridge  county  on  December  23,  1868, 
when  the  common  law  process  was  served  on  said  Lutz; 
and  they  also  allege  that  Shoch,  his  agent,was  in  said  county 
of  Doddridge  on  December  28, 1868,  and  remained  there 
several  days ;  and  that  Lutz  was  in  said  county  several 
times  pending  said  common  law  suit ;  that  Lutz's  defense 
to  the  action,  when  judgment  was  rendered  against  him, 
was  the  same  that  complainant  wants  now  to  set  up,  and 
the  judgment  against  Smith  was  not  rendered  for  eight 
months  afterwards.     They  assert  that  Smith  then  knew 
all  that  he  now  does,  or  could  have  ascertained  the  facts 
then ;  that  he  superintended  the  shipping  on  the  Balti- 
more and  Ohio  railroad,  of  the  lumber  hauled  by  the 
McLains,  and  knew  the  whereabouts  of  both  Lutz  and 
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Shoch ;  they  deny  ever  having  had  any  settlement  with  speciii'Term. 
Latz^  of  the  amount  due  them  under  the  contract,  though       "^^^ 
they  had  settlements  before  this  contract  was  made,  and      Mcuin 
took  notes  for  the  balance  due,  which  had  never  been 
paid.     The  answer  was  sworn  to. 

The  depositions  in  the  cause  prove  that  Lutz  was  a 
resident  of  Dauphin  county,  Pennsylvania,  his  postoffice 
being  Derry  Station ;  that  he  had  a  saw  mill  during  the 
years  1867  and  1868,  in  Doddridge  county.  West  Vir- 
ginia; that  he  had  working  at  his  mill  a  number  of 
laborers  who  lived  in  Dauphin  county,  Pennsylvania, 
some  of  whom  remained  in  Doddridge  county  after  Lutz 
left,  and  during  the  year,  1869;  that  Lutz  left  Dodd- 
ridge county,  having  broken  up,  or  being  about  to  break 
up,  about  September  1868;  that  while  doing  business 
there,  one  Shoch  was  his  general  agent  and  book-keeper; 
he,  too,  was  a  resident  of  Dauphin  county,  Pennsylvania; 
that  Shoch  remained  in  Doddridge  county  after  Lutz 
left,  about  three  months,  attending  to  Lutz's  business 
and  acting  as  his  agent ;  that  after  the  contract  was  made 
with  McLains,  before  stated,  that  on  August  1,  1868, 
Shoch,  the  general  agent  of  Lutz,  had  a  settlement  with 
the  Messrs.  McLain,  and  gave  them  a  memorandum  show- 
ing that  there  was  then  due  them  for  hauling  $590.45 ; 
and  on  September  1,  1868,  they  had  another  settlement 
with  Shoch,  general  agent  of  Lutz,  and  took  from  him 
the  memorandum,  of  which  a  copy  is  given  above ;  that 
these  balances  were  never  paid  by  Shoch,  and  if  paid  at 
all,  was  paid  by  Lutz ;  that  the  hauling  in  September 
was  paid  by  Shoch  as  stated  in  answer,  amounts  to 
$106.00.  Lutz  says  he  settled  with  U.  D.  McLain  and 
gave  his  individual  note  for  $45.00  or  $75.00,  but  he 
does  not  say  whether  this  was  before  or  after  the  making 
of  said  contract,  U.  D.  McLain  having  done  work  for 
him  before  the  making  of  this  contract.  The  books  of 
Lutz,  kept  by  Shoch,  his  agent,  were  left  in  a  shanty 
near  the  mill,  and  were  found  by  Wilson,  another  resi- 
dent of  Dauphin  county.  Pa.,  who  about  January  1872 
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specijd"enn.  *^^^  ^^^^  ™^^^  ^^  Doddridgc  county,  and  some  time  af- 
'^^       terwards  he  told  Smith  of  his  having  found  them^  and 
McLdn      gave  them  to  him  in  July  1873,  after  Smith's  property 
was  advertised  for  sale  under  the  decree  of  the  court. 
These  books  were  produced,  and  were  unsatisfactory  in 
their  character;  one  was  a  memorandum  book  purport- 
ing to  give  the  number  and  size  of  the  loads  of  lumber 
hauled  by  the  McLains  in  June   and  July  1868.     At 
the  contract  prices  the  hauling  in  these  two   months^ 
noted  on  this  book,  would  amount  to  about  $400.00; 
the  other  was  an  account  book  intended  to  show   the 
amount  of  hauling  done  in  the  month  of  August ;  this 
account  book  shows  that  the  hauling  done  in  September 
was  paid  for,  amounting  to  $106.00,  and  in  the  month 
of  October  hauling  is  credited  to  the  amount  of  about 
$42.00,  only  eight  days  of  such  hauling,  up  to  October 
13th,  being  entered,  instead  of  nineteen  days,  charged 
by  the  Messrs.  McLain.     This  would  seem  to  show  that 
all  the  books  of  Lutz,  kept  by  Shoch,  under  the  control 
and  in  the  possession  of  Smith,  were  not  produced,  for  in 
his  bill  he  states  that  these  books  show  that  the  Mc- 
Lains, during  the  month  of  October  1868,  only  had  done 
$178.00  worth  of  hauling,    instead  of  $287.86,  which 
they  claimed.     Upon  the  point,  whether  Smith  had  used 
due  diligence  in  obtaining  the  newly  discovered  evi- 
dence when  the  common  law  suit  was  pending,  it  was 
proven  that  during  the  time  that  the  debt  due  the  Messrs. 
McLain  was  being  contracted.  Smith  was  the  agent  of 
the  Baltimore  and  Ohio  railroad  at  Smithton,  in  Dod- 
dridge county,  West  Virginia,  where  he  resided ;  that 
the   lumber  hauled   by   the   McLains,    for   Lutz,    was 
shipped  at  that' point,  and  Smith  had  the  opportunity  of 
knowing  what  amount  of  lumber  was  hauled  by  them, 
and  he  had  an  interest  in  knowing,  as  he  was  bound  to 
pay  for  it  if  Lutz  did  not,  he  being  his  security ;  that 
the  workmen  whom  Lutz  had  with  him,  and  who  lived 
in  Dauphin  county,  Pa.,  resorted  to  Smithton  as  their 
postoffice,  through  which  they  carried  on  their  cones- 
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pondence ;  that  some  of  them  continued  in  Doddridge  speciU^Term. 
county  after  Lutz  left,  and  during  the  year  1869;  that  g^J^; 
they  knew  where  Lutz  lived  and  where  his  postoffice  McLain 
was;  that  they  were  frequently  at  the  postoffice  in 
Sraithton,  and  that  Smith  was  the  deputy  post  master  there. 
There  is  no  proof  that  he  ever  inquired  of  any  of  them 
where  Lutz  or  Shoch  lived,  or  where  their  postoffice 
was,  or  that  he  ever  wrote  to  either  of  them  about  the 
defense  of  the  common  law  suit,  though  Smith  gave  his 
own  deposition  in  the  cause.  On  the  contrary,  Shoch 
proved  that  Smith  well  knew  the  residence  and  post- 
office  of  Lutz,  and  frequently  they  corresponded  with  each 
other,  and  no  effort  is  shown  by  Smith  to  prepare  for  the 
defense  of  the  common  law  suit,  which  was  not  tried,  so 
far  as  it  was  against  him,  for  a  year  afler  it  was  insti- 
tuted, nor  did  he  then  make  any  inquiry  about  Lutz^s 
residence,  until  at  least  two  years  afterwards,  when  Wil- 
son thinks  he  inquired  of  him  where  he  was  and  he 
could  not  not  tell  him.  It  was  proved  by  Smith  and 
Wilson  that  the  books  of  Lutz,  which  Wilson  found  in 
1872,  were  not  given  to  Smith  till  after  his  property 
was  advertised,  under  the  decree  in  the  chancery  case, 
and  Smith  proved  that  he  never  heard  of  Wilson  having 
them  till  then,  and  knew  nothing  of  where  these  books 
were.  It  was  also  shown  that  the  judgments  in  the  com- 
mon law  suit  were  obtained  on  McLains'  evidence,  and 
that  the  memorandums  furnished  him  by  Shoch,  of  the 
amount  due  for  hauling,  were  not  produced  at  the  trial, 
though  they  had  been  shown  to  the  counsel  of  McLain ; 
and  that  at  the  first  term  of  the  court.  Smith  got 
the  common  law  case  continued  as  to  him  saying  he 
wanted  to  take  Lutz^s  deposition. 

On  November  16,  1874,  the  complainant  Smith,  filed 
a  special  replication  to  the  answer  of  the  Messrs.  McLain 
in  which  he  alleges  among  other  things  that  the  Messrs. 
McLain  only  hauled  $42.50  worth  of  lumber  in  the 
month  of  October  1868,  though  in  his  bill  sworn  to,  he 
had  stated  they  hauled  in  October  1868,  as  shown  by 
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Sfwciii'Term.  Lutz's  book,  $178.00  worth  of  lumber.     He  also  in  Ak 
Smith       special  replication  asserts  that  he  sought  diligently  to 
MiUin      fiiid   out   LutzV   post   office   address   in    order   to   de- 
fend the  common  law  suit,  and  he  denies  that  he  knew 
his  whereabouts  or  that  he   (Smith)  had  the  means  of 
finding   out.      This  .special  replication  however  is  not 
sworn  to.     The  court  upon  its  being  filed  heard  the  two 
chancery  suits  together,  and  in  the  first  cause  set  aside  so 
much  of  the  decree  of  May  17, 1873,  as  directs  the  payment 
by  Smith  to  the  McLains  of  the  amount  of  their  jadg- 
ment  against  him  at  common  law.     And  reciting   that 
it  appeared  to  the  satisfaction  of  the  court  in  the  second 
chancery  suit  that  Smith  had  a  substantial  defense  t-o  make 
to  said  action  of  covenant  of  which  he  was  ignorant  at  the 
trial  of  said  action  and  could  not  avail  himself  thereof  by 
the  use  ot  reasonable   diligence,  the  court  decreed  that 
the  judgments  recovered  by  the  McLains  against  Smith, 
be  set  aside  and  a  new  trial  awarded  Smith  in  said  ac- 
tion of  covenant  which  was  ordered  to  be  reinstated  on 
the  docket  for  trial  and  the  motion  to  dissolve  the  in- 
junction awarded  to  stay  the  sale  of  Smith's  land  was 
overruled. 

From  this  decree  U.  D.  McLain  and  Robert  McLain 
obtained  a  supersedeas  and  appeal. 

C  C.  Cole  and  W.  L,  Cole,  for  appellants  : 

1st.  An  original  bill  cannot  be  sustained  either  by  the 
parties  or  their  privies  to  a  former  suit,  for  an  injunction 
to  restrain  proceedings  under  a  decree  made  in  such 
suit.  Where  an  order  is  proper  to  stay  proceedings  un- 
der a  decree  made  in  a  cause  still  pending  in  court,  the 
party  must  apply  to  the  court  by  petition  for  re-hearing: 
Dyckman  &  McClain  v.  Kemochan  Ac,  2  Paige  26; 
Banks  v.  Anderson  &  Co.,  2  H.  &  M.  20 ;  Fanning  v. 
Dunham,  4  Johns.  Ch.  R.  35  ;  Radley  &  Go.  v.  Sftacf 
(fc  Co.,  1  Johns.  Ch.  R.  200;  2  Rob.  Pr.  (old),  318; 
Roberts'^ s  admW  v.  Cbc^,  1  Rand.  121. 

2.  When  a  proper  case  is  made  in  a  court  of  equity  to 
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entitle  a  party  to  relief  against  a  judgment  at  law  in  the  gpecua'Tem. 
nature  of  a  new  trial,  the  court  should  not  set  the  judg-       ^^^ 
ment  aside,  but  should  continue  the  injunction  in  force      McLain 
until  a  new  trial  can  be  had,  and  let  the  judgment  stand 
as  a  security  for  whatever  the  plaintiff  may  recover  upon 
the  new  trial :  Farmers'  Bank  v.  Vanmeter,  4  Rand.  553 ; 
2  Rob.  Pr.  (old)  219;   Goi'dm  v.  Jefrey,  2  Leigh  410; 
Rust  et  al.  v.  Ware,  6  Gratt.  50. 

3d.  A  special  replication  should  not  be  filed  to  an 
answer  in  equity,  unless  the  answer  claims  affirmative 
relief,  in  the  nature  of  a  cross-bill :  Code  W.  Va.,  ch. 
125  §35;  Vanbibber  v.  Beime,  6  W.  Va.  168. 

4th.  A  court  of  equity  rarely  interferes  to  grant  new 
trials  at  law,  on  the  ground  of  afler-discovered  evi- 
dence, and  a  bill  seeking  such  relief  is  watched  with 
extreme  jealoasy.  To  entitle  the  party  to  relief,  he  must 
show  that  he  has  done  everything  which  could  be  rea- 
sonably required  of  him  to  obtain  relief  at  law.  He 
must  allege  in  his  bill,  and,  if  denied,  must  strictly 
prove : 

(a).  That  the  evidence  has  been  discovered  since  the 
former  trial. 

(6).  That  it  is  such  that  reasonable  diligence  could  not 
have  secured  it  at  the  former  trial. 

(o).  That  it  is  material  in  its  object,  and  not  merely 
cumulative,  corroborative  and  collateral. 

(d).  That  it  is  such  that  ought  to  produce,  on  another 
trial,  an  opposite  result  on  the  merits :  2  Rob.  Pr.  (old) 
213,  and  authorities  there  cited;  Griffith  v,  Thompson^  4 
Gratt.  147 ;  Slack  v.  Wood,  9  Gratt.  40,  and  authorities 
there  cited ;  Brovm  v.  Speyers,  20  Gratt.  296 ;  Reed's  case, 
22  Gratt.  946 ;  2  Story  Eq.  Jur.  §§887, 888 ;  Hill,  on  New 
Trials,  452;  Floyd  v.  Jayne  et  ai.,  6  Johns.  Ch.  472. 

C.  Boggess,  for  appellee  : 

Ist.  To  impeach  a  judgment  or  decree  it  must  be  by 
an  original  bill  in  the  nature  of  a  bill  of  review,  and  not 
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specui'Term.  »  petition  OF  CFOSs-bill :  Story  Eq.  PI.,  §§42«,  427,  631, 
-6-S2. 

2d.  Where  it  appears  that  a  new  trial  should  be  granted, 
the  judgment  will  not  be  left  to  stand  as  a  security  : 
Harry  V.  Leastel,  4  W.  Va.  115. 

3d.  The  bill  is  not  multifarious  either,  for  misjoining 
parties. 

4th.  The  special  replication  so  called  is  in  effect  a 
general  one,  and  the  error  in  permitting  it  to  be  filed,  was 
only  a  formal  one,  and  not  to  the  prejudice  of  the  ap- 
pellant. 

5th.  The  bill  is  sufficient,  and  the  evidence  sustains  it : 
Harry  w,  Leastd,  4  W.  Va.  115. 

Green,  President,  delivered  the  opinion  of  the 
Court  : 

The  first  question  to  be  considered  is:  Ought  the  bill 
in  the  second  chancery  suit  to  have  been  disraisse<1,  on 
the  demurrer,  as  multifarious?  Before  considering  this 
question,  I  will  consider  in  what  form  Smith  should 
have  sought  the  relief  prayed  for  in  his  bill.  There  are 
two  distinct  prayers  in  his  bill,  one  is  to  set  aside  the 
common  law  judgment,  because  of  the  discovery  of  new 
evidence  since  its  trial ;  and  the  other  to  set  aside  the 
chancery  decree,  in  favor  of  the  McLains  against  him, 
for  the  amount  ot  this  judgment,  and  to  enjoin  the  sale 
of  his  real  estate  to  satisfy  that  judgment.  The  first  re- 
lief could  be  had  only  by  an  original  bill,  and  not  by  a 
petition  for  a  re-hearing  of  the  chancery  cause,  as  con- 
tended by  the  appellee's  counsel.  An  original  bill  is  the 
only  proper  remedy  to  set  aside  a  judgment  obtained  by 
fraud,  accident  or  mistake,  or  to  obtain  relief  from  such 
judgment  in  the  nature  of  a  new  trial  of  the  case.  Even 
when  a  final  decree  is  obtained  in  that  manner,  the  pro- 
per mode  of  obtaining  relief  is  not  by  a  bill  of  review, 
or  other  proceedings  in  the  chancery  cause,  but  by  an 
original  bill :  Estill  *  Eakle  v.  McGintic  d  aL,  and 
Manion  v.  Fahy,  decided  at  the  present  term  of  thi« 
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Court;  and  alec  Mu8%dl  v.  Morgan,  3  Bro.  Cli.  R.  79,  and  spedij^erm. 
Anderson  v.  Woodford,  Ac,  8  Leigh  316.     The  mode  of       l^^ 
effecting  the  second  relief  asked  in  the  bill  of  Smith,       mcLud 
the  setting  aside  or  correcting  the  decree  in  the  first 
chancery  cause,  was  not  by  original  bill,  bnt  by  a  peti- 
tion for  a  re-hearing  in  that  cause.     The  court  in  that 
cause,  upon  a  petition  for  re-hearing  being  filed,  setting 
out  the  pendency  of  a  suit  in  chancery  to  set  aside  the 
common  law  judgment,  asking  relief  in  the  nature  of  a 
new  trial,  should  have  staid  the  sale  and  proceedings  in 
the  chancery  cause,  till  the  other  controversy  was  deter- 
mined.      Whenever  an  order  is  proper  to  stay  proceed- 
ings in  a  chancery  cause,  the  party  must  apply  to  the 
court  upon  petition  in  the  chancery  suit,  and  cannot  file 
an  original  bill  for  that  purpose:  Dyckman  &  McClain 
V.   Kemochan,   2  Paige    26 ;  Roberts  admW  v.  Cocke,  1 
Band.  121.     The  decree  to  be  staid  here  being  inter- 
locutory, the  proper  mode  of  bringing  it  before  the  court 
for  correction  was  by  a  petition  for  re-hearing.     The 
bill  of  Smith  ought  therefore,  for  this  reason,  to  have  been 
dismissed  as  to  all  the  defendants  except  the  McLains, 
upon  their  demurrer,  as  no  original  bill  for  the  matter 
set  out  in  Smithes  bill  could  be  filed  against  them.     The 
next  question  is :  Should  the  bill  have  been  dismissed 
also  as  to  the  Messrs.  McLain,  because  of  its  seeking,  not 
only  to  set  aside  the  common   law  judgment  properly, 
but  also  seeking  to  set  aside  or  correct  the  chancery  de- 
cree improperly,  and  for  that  purpose  erroneously  bring- 
ing before  the  court  all  the  other  defendants   in    the 
chancery  cause? 

The  bill  ought  not,  on  this  account,  to  have  been  dis- 
missed as  multifarious  on  demurrer.  A  bill  is  not  multi- 
fiirious,  which  sets  up  one  sufficient  ground  for  equitable 
relief  upon  its  face,  because  it  sets  up  another  which  con- 
tains no  equity,  which  could  entitle  the  plaintiff  to  the 
interposition  of  the  court  had  the  suit  been  brought  for 
that  alone  :  See  Varich  v.  Smith,  5  Paige  160 ;  Mary  v. 
Bechnan  Iron  Co.,  9  Paige  199;  Richards  v.  Fierce,  52 


Digitized  by 


Google 


**8  SUPAEME  CX>UKT  OP  APPEAU 

SpwJa^i^.  Me.  562.  The  proper  course  for  the  defendants  was  to 
Smith  answer  as  to  so  much  of  the  bill,  as  sought  to  set  aside 
the  common  law  judgment,  and  to  have  demurred  to  so 
much  of  it,  as  sought  to  correct  the  chancery  decree  and 
stay  the  sale  of  the  lands  under  the  chancery  decree.  Or 
if  they  answered  as  to  both,  they  might  on  the  hearing 
have  asked  to  have  the  bill  dismissed  as  to  all  of  the  de- 
fendants in  the  chancery  cause,  other  than  the  Messrs. 
McClain,  because  of  their  impro))er  joinder,  and  because 
the  relief  asked  against  them  could  not  properly  have 
been  granted  in  an  original  suit  against  them  for  that 
purpose  alone. 

The  allegations  in  reference  to  setting  aside  the  chan- 
cery decree  or  staying  proceedings  under  it,  were  simply 
impertinent,  and  afforded  grounds  of  demurrer  to  that 
part  of  the  bill,  but  did  not  give  good  ground  of  de- 
murrer to  the  whole  bill  as  multiferious.  There  was 
however  another  ground,  on  which  the  demurrer  to  the 
entire  bill  ought  to  have  been  sustained.  In  a  bill  brought 
to  obtain  relief  in  the  nature  of  a  new  trial,  the  bill 
should  allege,  not  only  the  discovery  of  new  evidence, 
but  also  what  that  evidence  is,  that  the  court  may  see 
that  it  is  material  in  it«  object  and  not  merely  cnmHla- 
tive,  corroborative  or  collateral ;  and  also  that  it  is  such 
that  it  ought  to  produce  an  opposite  result  on  the  merits. 
And  the  bill  must  do  more  than  this :  it  must  show  that 
the  evidence  is  such  that  reasonable  diligence  oo 
the  part  of  the  defendant  could  not  have  secured 
it  at  the  former  trial :  See  Griffith  v.  Thompsoriy  4 
Gratt.  147;  Slack  v.  Woody  9  Gratt.  40;  Broum  v. 
Speyera,  20  Gratt.  296 ;  Floyd  v.  Jayne,  6  Johns.  Ch. 
479;  Hendrickson  v.  Hinckley,  17  How.  445;  Faulk- 
ner's ad'mr  v.  Harwood,  6  Leigh  127 ;  Meem  v.  Ruck- 
er,  10  Gratt.  506 ;  Walton  &  Cb.  v.  HamiUon,  9  Gratt.  255 ; 
Oeorge  v.  Strange,  10  Gratt.  499.  Nor  can  a  security 
rely  on  his  ignorance  of  a  substantial  defense,  arising 
out  of  transactions  between  the  plaintiff  in  the  common 
law  suit  and  the  principal,  as  a  reason  for  opening  a 
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judgment  against  the  security,  unless  he  alleges  in  his  gpedla'T^. 
bill  and  shows  by  the  evidence,  that  he 'took  proper  J^JJJ 
means  to  ascertain  the  true  state  of  the  case,  and  pre- 
pare for  his  defense  in  the  common  law  action,  or  that 
he  was  prevented  by  circumstances,  that  rendered  it  im- 
possible for  him  to  take  these  measures.  MeGh*ew  v. 
Tombechbee  Bank,  5  Porter  547 ;  Also,  Lee  v.  Insurance 
Bank  2  Ala.  21 ;  Powers  v.  Butler  3  Green.  Ch.  466 ;  Meem 
V.  Rucker^  10  Gratt.  506;  Floyd  v.  Jayne,  6  Johns. 
Ch.  479;  /SfacJfe  v.  Wood,  9  Gratt.  40;  Bieme  v.  Mann, 
5  Leigh  364. 

It  is  true,  that  in  the  case  of  Harvey  v.  Seaskol,  4  W. 
Va.  115,  the  bill  did  not  allege  any  diligence  with 
reference  to  the  obtaining  of  the  receipt,  which  was 
alleged  to  have  been  discovered  since  the  trial,  but 
there  were  allegations  in  the  bill  which  the  court  thought 
excused  the  plaintiff  from  the  use  of  diligence  in  pro- 
curing the  receipt  before  the  trial.  The  judgment  was 
rendered  against  a  security  of  a  sheriff  for  the  amount  of 
certain  receipts  given  to  a  clerk  for  bills,  while  the 
security  was  absent  in  Ohio,  whither  he  alleged  in  his 
bill  he  had  fled  because  of  threats  made  by  rebels  to  kill 
him  aud  his  wife,  he  being  an  out-spoken  Union  man. 
He  also  alleged  that  he  was  afraid  to  attend  the  court 
because  of  these  threats,  and  under  these  circumstances, 
judgment  had  been  given  against  him  during  the  war, 
and  in  his  absence;  and  that  afler  his  return,  in  the  fall 
of  1865,  he  learned  for  the  first  time  that  a  receipt  in 
full  for  these  claims  was  in  the  hands  of  a  party, 
with  whom  the  sheriff  had  left  his  papers ;  the 
sheriff  having  also  left  the  State.  The  majority 
of  the  court  thought,  these  facts  excused  the  allegation 
in  the  bill  or  proof  in  the  case  of  diligence  before  the 
trial  at  law  to  procure  this  receipt.  But  Judge  Berkshire 
dissented,  being  of  opinion  that  in  every  case  due  dili- 
gence to  discover  the  new  evidence  must  be  alleged  and 
proven.  If  the  allegation  or  proof,  that  reasonable  dili- 
gence has  been  used  to  procure  the  newly  discovered 
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specua'rerm.  evidence  could,  in  such  case,  or  in  any  case,  be  excused, 
^^J^  it  could  not  m.  the  case  before  us,  as  there  are  no  allega- 
tions in  the  bill,  which  could  be  regarded  as  setting  up 
any  facts  tending  to  excuse  the  use  of  such  diligence ; 
and  there  is  no  allegation  that  any  sort  of  diligence  to 
procure  or  discover  the  new  testimony  is  either  alleged 
or  even  hinted  at  in  the  bill.  The  bill  should  therefore 
have  been  dismissed  on  the  demurrer;  but  it  not  having 
been  done,  this  Court  might  perhaps  send  the  case  back 
with  leave  to  amend  the  bill,  if  the  evidence  showed 
that  the  plaintiff,  Smith,  had  really  used  due  diligence 
in  the  preparation  of  his  defense  in  the  common  law 
case :  and  had  an  improper  verdict  rendered  against  him 
because  of  his  inability  to  procure  the  newly  discovered 
testimony,  though  he  had  used  all  reasonable  diligence 
to  do  so  before  the  case  was  tried ;  and  further  saw  that 
the  newly  discovered  evidence  was  such  as  ought  to  have 
produced  a  different  result.  But  the  evidence  shows  no 
such  case ;  on  the  contrary,  it  establishes  clearly  that 
Smith  used  no  sort  of  diligence  in  preparing  for  the  trial 
of  the  common  law  case.  The  allegations  of  the  bill  are 
vague  and  indefinite,  even  as  to  what  the  newly  discov- 
ered evidence  is ;  they  were  books  of  his  co-defendant, 
Lutz;  but  what  books  they  were,' or  what  appeared  from 
them,  is  not  distinctly  stated  in  the  bill.  From  the 
proof  we  may  infer,  that  what  was  claimed  as  newly  dis- 
covered evidence,  was  two  books  of  Lutz's,  kept  by  his 
agent,  Shoch,  and  also  the  testimony  of  Lutz  and  Shoch. 
But  the  evidence  which  has  been  set  out  in  the  statement 
of  the  case,  shows  clearly  that  Smith  well  knew  where 
these  witnesses  lived,  and  could  have  procured  their 
depositions  at  the  trial  of  the  cause,  as  he  has  done  in 
the  chancery  suit,  had  he  used  any  sort  of  diligence ;  and 
that  through  them  he  could  have  learned  where  the 
books  were.  He  had  every  reason  to  believe  that  some 
account  had  been  kept  by  them  of  the  work  done  by  the 
McLains,  for  it  was  a  matter  of  course  for  such  account 
to  be  kept;  and  his  failure  to  make  any  inquiry  of  these 
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parties^  on  the  subject,  shows  the  greatest  laches.  In  gpedio^erm. 
his  deposition  Smith  does  not  pretend  to  allege,  that  he  ^J^JJJ 
made  any  eflTort  to  get  the  evidence  of  these  witnesses  or  mJt^^ 
these  books,  when  the  common  law  case  was  tried.  He 
had  ample  time  to  do  so,  and  is  without  any 
excuse  for  failing  so  to  do.  It  is  very  questionable,  too, 
whether  there  would  be  any  material  change  in  the 
amount  found  due,  were  a  new  trial  awarded.  It  is  ob- 
vious that  all  the  books  kept  by  Lutz,  in  the  possession 
ol  Smith,  have  not  been  produced,  as  he  states  in  his 
bill  matters  which  appear  upon  the  books  under  his  con- 
trol, which  do  not  appear  in  the  books  afterwards  pro- 
duced and  filed.  The  defects  in  the  bill  are  attempted  to 
be  supplied  in  the  special  replication,  in  which  he  alleges 
the  use  of  reasonable  diligence,  and  his  ignorance  of 
where  Lutz  lived.  But  this  special  replication  is  not 
sworn  to,  as  the  bill  and  answer  were,  and  ought  not  to 
have  been  permitted  to  be  filed.  Smith,  in  his  deposi- 
tion, does  not  pretend  to  make  the  allegations,  which  he 
makes  in  this  special  replication.  It  was  not  a  proper 
case  to  permit  the  filing  of  a  special  replication,  as  no 
new  matter  was  set  up  in  the  answer  as  ground  for  affirm- 
ative relief,  such  as  would  have  formerly  been  set  out  in 
a  cross-bill.  Had  this  been  the  character,  such  special 
replication  would  have  been  proper:  Code  W.  Va.,  ch. 
125  §35;  Vanbibber  v.  Beime,  6  W.  Va.  168. 

Had  the  bill  contained  all  the  requisite  allegations,  and 
they  been  sustained  by  the  proof,  still  the  decree  ren- 
dered by  the  court  would  have  been  erroneous;  it  should 
in  such  case  have  allowed  the  judgment  to  stand  as  a 
security  for  the  amount,  which  it  might  turn  out  was 
actually  due  to  the  plaintiffs  in  the  common  law  action ; 
and  the  matters  in  controversy  consisting  of  accounts 
between  the  parties,  which  it  was  proper  for  a  commis- 
sioner in  chancery  to  have  settled,  the  cause  should  have 
been  referred  to  a  commissioner  for  such  settlement;  and 
a  new  trial  of  the  case  at  common  law  ought  not  to  have 
been  awarded  :  See  Rust  et  al,  v.  WarCy  6  Gratt.  50 ;  also 
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spedai^Term.   ^ordofi  V.  Jcfferry,  2  Leigh  410 ;  Farmers''  Bank  v.   Van 
"^^       Meter y  4  Rand.  553. 

McLain  1 21°^  therefore  of  opinion,  that  the  decree  of  the  cir- 

cuit court  of  November  16,  1874,  rendered  in  the  cause 
of  U.  D.  McLain  and  Robert  McLain  v.  F.  M.  F.  Smith 
et  aL  and  F.  M.  F.  Smith  v.  U.  D.  McLain,  Robert  Mc- 
Lain et  al,  should  be  set  aside  and  annulled,  and  the  ap- 
pellants must  recover  of  the  appellee,  F.  M.  F.  Smith, 
their  costs  about  this  appeal  in  this  Court  expended ;  and 
this  Court  proceeding  to  render  suchjudgment,  as  the  cir- 
cuit court  of  Doddridge  county  should  have  done,  doth  ad- 
judge, order  and  decree,  that  the  injunction  awarded  the 
said  F.  M.  F.  Smith  by  C.  S.  Lewis,  Judge  of  the  second 
circuit,  on  the  11th  day  of  August  1873,  be  and  the  same 
is  hereby  dissolved,  and  the  bill  of  the  said  Smith  in  the 
second  named  of  said  causes  be  and  the  same  is  hereby 
dismissed ;  and  that  the  defendants  in  said  cause,  do  re- 
cover of  the  said  Smith  their  costs  about  said  suit  ex- 
pended in  the  circuit  court  of  Doddridge  county. 

Judges  Raymond  and  Moore  concurred  in  this  opin- 
ion. 
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%ttim. 


Johnson  u.  Young,  Cakson  &  Bryant. 

(Absent,  Johnson,  Judge). 

Decided  November  17,  1877. 

1.  J.  files  his  bill  in  the  circuit  court  of  Wood  county,  in  the  1877. 
fourth  judicial  circuit,  praying  an  injunction  and  for  relief.  Special  Term. 
The  injunction  was  awarded,  the  cause  removed  to  tlie  cir 
cuit  court  of  Ritchie  county,  in  the  second  judicial  circuit, 
and  various  proceedings  there  taken  in  the  cause.  The  Jan- 
uary term,  1872,  of  that  court  was  held  by  the  Judge  of  the 
fourth  judicial  circuit  instead  of  the  Judge  of  the  second 
judicial  circuit,  but  no  decree  or  proceedings  were  had  in  the 
cause  at  that  term,  so  far  as  the  record  shows.  The  Judge  of 
the  fourth  judicial  circuit,  after  the  adjournment  of  the  cir 
cuit  court  of  Ritchie  county  at  its  January  term,  in  vacation, 
rendered  a  final  decree  in  the  cause  dissolving  the  injunction 
and  dismissing  the  bill  at  the  complainant's  costs.  It  con- 
cludes, "And  by  agreement  of  parties,  it  is  ordered  that  this 
decree  be  entered  among  the  proceedings  of  the  next  term  of 
the  circuit  court  of  Wood  county."  At  the  April  term,  1872, 
of  the  circuit  court  of  Ritchie,  held  by  its  Judge,  the  Judge 
of  the  second  judicial  circuit,  a  decree  was  rendered  in  the 
cause,  which  first  recited  that  at  the  January  term,  1872,  of 
said  court,  held  by  the  Judge  of  the  fourth  judicial  circuit, 
the  cause  had  been  argued  by  counsel,  and  an  agreement  and 
consent  was  made  in  open  court  by  the  parties  thereto,  in  per- 
son and  by  counsel,  that  the  papers  might  be  taken  and  the 
cause  decided  in  vacation,  and  that  any  decree  so  made  should 
be  entered  in  the  circuit  court  of  Wood  county  at  its  then 
next  term ;  and  that  it  appeared  that  said  cause  was  so  decid- 
ed in  vacation  by  said  Judge  of  the  fourth  judicial  circuit,  and 
that  his  decree  had  been  returned  to  the  clerk  of  this  court 
setting  forth  the  final  decree  aforesaid  rendered  by  the  Judge 
of  the  fourth  judicial  circuit,  and  then  proceeded  to  order 
the  papers  of  the  cause  to  be  transmitted  to  the  clerk   of 

85 


Digitized  by 


Google 


674  SUPREME  COURT   OP   APPEALS 

SpeciiU^erm  ^^^  circuit  court  of  Wood  county,    and  that  the  said  decree 

rendered  by  the  Judge  of  the  fourth  judicial  circuit  in  vacation 

°  V.  be  entered  on  the  chancery  order  book  of  the  said   court,  at 

^^A^moT^  the  next  term  thereof.  At  said  next  term  of  the  circuit  court 
of  Wood  county,  a  decree  was  entered  in  said  cause,  which 
lirst  recited  the  transmission  of  the  papers  in  the  cause  to  the 
clerk  of  tha{  court.  It  then  procee«led  to  order  the  docketing 
of  the  cause  in  that  court,  and  then  ordered  the  said  decree 
of  the  April  term  1872,  of  the  circuit  court  of  Ritchie  county 
to  be  entered  verbatim,  which  was  done.     Held  : 

I.  That  no  order  having  been  made  at  the  January  term, 

1872,  of  the  circuit  court  of  Ritchie  county,  that  by  con- 
sent of  parties  the  cause  might  be  decided  in  vacation, 
even  if  that  term  of  the  court  had  been  held  by  the 
regular  Judge  of  that  circuit,  his  decree  in  vacation  would 
have  been  unauthorized  and  void ;  it  not  being  decided 
whether,  if  such  consent  order  had  been  made  and  en- 
tered on  the  record  book,  a  decree  rendered  in  vacation 
by  the  regular  Judge  of  that  circuit  would  or  would  not 
be  void. 

II.  That  on  the  adjournment  of  the  January  term  1872,  of  the 

court  the  judicial  power  of  the  Judge  of  the  fourth  judi- 
cial circuit  to  render  a  final  decree  in  this  cause  ceased : 
and  even  if  such  consent  decree  that  he  might  decide 
finally  the  cause  in  vacation  had  been  entered,  it  would 
have  conferred  no  such  power  upon  him. 

III.  The  recitals  made  in  the  decree,  entered  by  the  Judge  of 
the  second  judicial  circuit  at  the  April  term  of  the  cir- 
cuit court  of  Ritchie  county,  of  what  occurred  in  open  court 
at  the  January  term  1872,  while  the  Judge  of  the  fourth 
judicial  circuit  was  presiding,  cannot  be  regarded  as  the 
equivalent  of  a  consent,decree,  of  the  January  term  1872, 
to  submit  the  cause  in  vacation  entered  mine  pro  tunc. 

IV.  The  Judge  of  the  circuit  court  of  Ritchie  county  had  no 
authority  to  order  the  decree,  which  had  been  made  by 
the  Judge  of  the  fourth  judicial  circuit  in  vacation,  to  be 
entered  upon  the  chancery  order  book  of  the  circuit 
court  of  Wood  county. 

V.  The  Judge  of  the  circuit  court  of  Wood  county  ought  not, 

pursuant  to  this  order  of  the  circuit  court  of  Ritchie 
county,  to  have  entered  this  decree  made  in  vacation, 
and  it  did  not  do  this  when  it  entered  the  decree  of  the 
circuit  court  of  Ritchie  county,  which  merely  recited 
this  decree  rendered  in  vacation. 
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VI.  The  appellate  court  will  not  dismiss  the  appeal  in  this  gp^^ij^j^j^ 

cause,  because,  the  decrees  aforesaid  were  rendered  with- 1 

out  suflacient  authority,  but  will  take  jurisdiction  of  the       Jo*»^°so» 
cause  and  decrees  so  far,  and  so  far  only,  as  to  reverse  ^^^8.  Caraon 
these  decrees,  and  remand  the  cause  to  the  circuit  court 

of  Wood  county,  there  to  be  proceeded  with  and  heard 
and  determined  according  to  the  rules  and  usages  govern- 
ing courts  of  equity  in  this  State. 

VII.  It  is  not  proper  for  the  appellate  court  to  determine  and 
decree  upon  the  merits  of  the  cause,  as  the  cause  has 
never  been  heard  or  acted  upon  either  by  the  circuit 
court  of  Ritchie  county,  or  the  circuit  court  of  Wood 
county,  but  only  by  the  Judge  of  the  fourth  judicial  cir- 
cuit in  vacation,  who  had  no  authority  to  render  such 
decree,  or  decide  the  cause. 

Appeal  from  a  decree  of  the  circuit  court  of  the  county 
of  Wood,  pronounced  in  the  year  1872,  in  a  cause  in 
chancery  then  pending  in  said  court,  wherein  John  B. 
Johnson  was  plaintiff,  and  Young,  Carson  &  Bryant  and 
others  were  defendants,  granted  upon  the  petition  of  said 
John  B.  Johnson. 

Hon.  Thomas  W.  Harrison,  then 'a  circuit  Judge,"ren- 
dered  the  decree  complained  of. 

Green,  President,  who  delivered  the  opinion  of  the  ^ 
Court,  furnishes  the  following  statement  of  the  case : 

To  the  full  understanding  of  the  opinion  in  this  case, 
it  is  unnecessary  to  state  the  particular  character  of  the 
case  or  the  fects  upon  which  it  was  based.  The  bill  was 
filed  in  the  circuit  court  of  Wood  county,  on  the  first 
Monday  in  March  1868,  by  John  B.  Johnson  against 
Young,  Carson,  Bryant  and  others.  It  prayed  that  an 
account  be  taken  of  the  partnership  of  Horner  and  the 
complainant ;  that  the  sheriff*  of  Wood  county  and  certain 
of  the  defendants  be  enjoined  from  further  proceedings 
to  enforce  certain  judgments,  named  in  the  bill;  that  these 
judgments  might  be  adjudged  satisfied ;  and  for  general 
relief.  The  cause  was  moved  to  the  circuit  court  of 
Bitchie  county,  the  then  judge  of  the  circuit  court   of 
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specua'renn.  Wood  county  being  one  of  the  defendants  in  the  cause. 
johu«>n      Demurrers  to  the  bill  and  answers  were  filed  by  several 

Youngy'cmon  ^^  ^^^  defendants.  The  court  overruled  the  demurrers, 
*  "^  and  referred  the  cause  to  a  commissioner,  who  made  his 
report.  A  motion  was  made  to  dissolve  the  injunction 
in  the  cause  at  the  January  term  1872,  of  the  circuit 
court  of  Ritchie  county,  Judge  Thomas  W.  Harrison 
presiding,  the  cause  was  argued  by  counsel  and  the  par- 
ties, and  their  counsel  then  consented  and  agreed  in 
open  court,  that  the  papers  of  the  cause  might  be  taken 
by  the  Judge,  and  the  cause  decided  in  vacation  ;  and  that 
any  decree  made  by  him  should  be  entered  in  the  circuit 
court  of  Wood  county  at  its  next  term.  There  is  no 
notice  taken  of  this  alleged  agreement  and  consent  on 
the  record  book  of  the  circuit  court  of  Ritchie  county 
at  the  January  term  1872.  And  such  agreement  and 
consent  only  appears  in  the  recitals  in  the  decree,  ren- 
dered by  Judge  Stuart  at  the  April  term  1872.  Judge 
Harrison  did  render  a  decree  in  vacation,  which  was  in 
these  words : 

"This  cause  came  on  again  to  be  finally  heard  upon 
the  papers  heretofore  read,  and  reports  of  commissioner 
filed  in  this  cause,  and  was  argued  by  counsel.  On  con- 
sideration whereof  the  injunction  heretofore  awarded  is 
dissolved  and  the  bill  dismissed.  And  it  is  further  or- 
dered that  the  defendants,  Amias  and  Morehead,  each  re- 
cover of  complainant,  theircosts  about  their  defense  here 
expended.  And  by  agreement  of  parties,  it  is  ordered 
that  this  decree  be  entered  among  the  proceedinejs  of  the 
next  term  of  the  circuit  court  of  Wood  county. 

"T.  W.  Harrison." 

From  the  recital  of  the  decree  made  at  the  April  term 
1872  of  the  circuit  court  of  Ritchie,  it  appears  not  only 
that  the  decree  was  rendered  in  vacation,  but  also  that 
this  decree  and  Judge  Harrison\s  opinion  in  the  cause 
were  returned  by  him  to  the  clerk  of  the  circuit  court  of 
Ritchie  county.     It  was  not  entered  on  the  record  book 
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of  that  county.  But  at  the  April  term  1872,  of  the  said  speciaS'iferm. 
circuit  court  of  Ritchie  county,  a  decree  was  en-  johnMi"7~ 
tared,  whereby  it  was  ordered  "  that  the  papers  of  Youngl'carwi? 
this  cause  be  transmitted  to  the  clerk  of  the  circuit  ^^^"^^ 
court  of  Wood  county,  and  the  said  decree  (that 
is,  this  decree  rendered  in  vacation),  be  entered  upon 
the  chancery  order  book  of  said  court,  at  the  next  term 
thereof/'  This  decree  recited  not  only  the  giving  by 
the  parties  and  their  counsel  of  their*  consent  in  open 
court,  at  the  January  term  1872,  that  the  judge  might 
take  the  papers  and  decide  the  cause  in  vacation,  and  that 
any  decree  made  by  him  might  be  entered  in  the  circuit 
court  of  Wood  county,  at  its  next  term,  but  also  the  rendi- 
tion of  said  decree  in  vacation,  and  the  returning  of  this 
vacation-decree  to  the  clerk  of  the  circuit  court  of  Ritchie 
county.  The  papers  and  the  decree  were  accordingly 
transmitted  to  the  clerk  of  the  circuit  court  of  Wood 
county,  which  court  at  its  next  term  on  the  29th  day  of 
April  1872,  entered  not  the  decree  of  Judge  Harrison, 
rendered  in  vacation,  as  the  order  made  hy  the  circuit 
court  of  Ritchie  county  directed,  but  it  did  on  that  day 
enter  an  order  directing  that  tlie  (;au8c  be  docketed  in  the 
circuit  court  of  Ritchie  county,  and  then  further  direct- 
ed that  the  decree  of  the  circuit  court  of  Ritchie  county, 
made  at  the  April  term  1872  of  that  court,  be  entered  in 
the  circuit  court  of  Wood  county,  which  was  done  accor- 
dingly in  the  words  of  that  decree,  including  all  its  re- 
citals. An  appeal  was  taken  to  this  court  from  the  said 
decree  by  John  B.  Johnson. 

John  A.  Hutchinson  J  for  appellant: 

1st.  The  decree  was  made  in  vacation,  and  entered  in 
the  circuit  court  of  Wood  county,  without  any  authority : 
Monroe  v.  BarUett,  6  W.  Va.  441 ;  Derby's  case^  12  Rep. 
114;  Rex  v.  Recorder,  92  Eng.  Com.  Law  637;  Regina 
Hand,  Broom.  Leg.  Max.  116. 

2.  The  partnership  accounts  should  have  been  settled : 
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svJTt^,  2  Rob.  Pr.  (old)  1,  2;  5  W.  Va.  391;   1  Story   Eq. 

johnaoD      §§459,  671,  678;  Chapman  v.  Koops,  3.B.  &  R   289; 

Youngrcarson  Water8  V.  TayloT,  2  V.  &  B.  301 ;  Baker  v.  Goodair,  11 

A  Bryant,     y^^    gg .  j^^^i^  ^    Lawvasou,  6  Pct.  494;    Beckley  v. 

Palmer,  11  Gratt.  633;  Orawford  v.  TTiurmond,  3  Leigh 

85 ;  1  Mad.  Ch.  86 ;  Tyler  v.  Nelson,  14  Gratt.  214;  Bal- 

lard  V.  Callison,  4  W.,  Va.  326;  Livingston  v.  Livingston, 

4  Johns.  Ch.  294;  Kimberly  v.  Sells,  3  id.  467;  Jfci^br- 

land  V.  Dt7%,  5  W.  Va.  135 ;  May  v.  LeClaire,  11  Wall- 

234.     Equity  has  jurisdiction,  because  it   involves  an 

assignment:  Hawley  v.  Maneius,  7  Johns.  Ch.  174. 

3d.  There  were  no  exceptions  to  the  commissioner's 
report;  his  conclusions  are  final  on  the  fcu^ts:  Kennedy 
V.  Baylor,  1  Wash.  163;  Read  v.  Winston,  4  H.  &  M. 
450;  Nilkes  v.  Rogers,  6  Johns.  591;  Ghreen  v.  Weaver, 
1  Simons  404 ;  2  Mad.  Ch.  505, 506 ;  DaOostaw.  DaCosta, 
3  P.  W.  152. 

4th.  The  partnership  assets  should  be  applied  to  the 
partnership  debts:  Lane  v.  TidbaU,  —  Gil.  130;  SmUh 
V.  Flint,  6  Gratt.  40;  White  v.  Mechanic  Building  Asso- 
ciation, 22  Gratt.  248. 

5th.  No  replication  to  answer  is  necessary  where  depo- 
sitions, as  if  issue  were  made  up,  are  taken ;  Ooai  River 
Navigation  Company  v.  Webb,  3  W.  Va.  438 ;  Martin  v. 
Rellehan,  ibid,  480;  Code  1860,  ch.  181  §4;  Code  W. 
Va.  ch.  134  §4. 

C  Boggess,  also  appeared  for  appellant. 

Scott  &  Cole,  for  appellees,  cit^d  : 

Story's  Eq.  PL  271  et  seq. ;  2  Rob.  Pr.  (old)  278, 
279 ;  AtweU  v.  Ferrell,  2  Bl.  C.  C.  (U.  S.)  40;  Games  v. 
Chew,  2  How.  619;  Oliver  \.  PliaU,  3  How.  333;  fUdi 
V.  Oi^dghton,  24  How.  159;  Code  W.  Va.  671;  Mwrrison 
v.  Speer,  10  Gratt.  228 ;  Beckley  v.  Palmer,  21  Gratt 
625;  Hilliard  on  Inj.,  232,  240;  Lansing  v.  Eddy,  1 
John.    Ch.   49;    Groynne  on  Sherifis,  473;  Taylor  v. 
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Levns,  2  J.  J.  Mar.  400;  Bean  v.  Parker  et  al.,  17  Mass.  spedlj^Term. 
600;  Hamilton  v.  3Iatlock,  5   Blackf.    421;  Remington      J^^ 
V.  Henry,  6  Blackf.  64 ;  United  States  v.  Lotridge,  1  Mc-  Yoangycamon 
Lain   246;  Sergent  v.    George,  5  Littell  199;  French  \.     ^^^y*^"^* 
Totones,  10  Gratt.  513;  Jaynea  River  &  Kanawha   Co.  v. 
Littlejohn,  18  Gratt.  53. 

Green,  President,  delivered  the  opinion  of  the  Court: 

In  addition  to  the  facts  appearing  by  the  record  in 
this  cause,  there  are  others  of  which  this  Court  will  take 
judicial  notice,  which  are  necessary  to  the  full  under- 
standing of  this  case. 

At  the  institution  of  this  suit,  and  when  it  was  de- 
cided, Wood  county  constituted  a  portion  of  the  ninth 
judicial  circuit,  of  which  Judge  Loomis  was  the  Judge, 
Ritchie  county  constituted  a  portion  of  the  second 
judicial  circuit,  of  which  Judge  Stewart  was  the  Judge, 
and  Thomas  W.  Harrison,  who  really  decided  this  cause, 
was  the  Judge  of  the  fourth  judicial  circuit.  Judge  Har- 
rison, it  appears  by  the  record,  held  the  eJanuary  term  of 
the  circuit  court  of  Ritchie  county,  instead  of  Judge 
Stewart,  the  Judge  of  that  court. 

It  appears  by  the  recitals  in  the  decree  of  this  cause, 
made  at  the  April  term  1872  (which  the  record  shows 
was  held  by  Judge  Stewart,  the  Judge  of  that  court), 
that  the  parties  to  this  cause,  at  the  January  term  of  said 
court,  in  open  court,  consented  that  the  papers  of  this 
cause  might  be  taken  and  the  cause  decided  in  vacation, 
and  that  the  decree  rendered  might  be  entered  in  the 
circuit  court  of  Wood  county,  at  it*!  next  term.  No  de- 
cree, however,  was  entered  at  the  January  term  1872  of 
the  circuit  court  of  Ritchie  county,  consenting  that  this 
cause  might  be  decided  in  vacation,  and  such  decree  so 
entered.  How  Judge  Stewart,  who  held  the  April  term 
1872  of  the  said  circuit  court,  ascertained  that  the  par- 
ties gave  such  consent  and  agreement  as  is  recited  in  his 
decree,  in  no  manner  appears.  Even  this  recital  does 
not  say  that  the  parties  had  consented,  in  open  court,  at 
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specila^erm.  ^^^  January  term  1872,  that  a  decree  might  then  be  en- 

Johnson      tered  and  the  cause  submitted  in  vacation,  or  that  they 

Yonni^^rnrBon  Consented  to  the  entry  of  any  decree  at  the  January  term 

ryant.     jgY2 .  g^  ^Y^^^  j^  jg  impossible  to  say  from  this  record  that 

any  clerical  misprision  was  made  at  the  January  term 

1872,  whereby  the  entry  of  such  decree  on  the  record 

book  was  omitted. 

It  was  decided  in  the  case  of  Monroe  et  al.  v.  BartlM 
et  aLf  6  W.  Va.  441,  in  the  language  of  Judge  Haymond, 
who  delivered  the  opinion  of  the  Court :  "A  chancery 
cause  can  be  heard  and  a  final  decree  rendered  therein 
only  in  open  court,  unless  there  be  some  consent  order 
made  in  court  in  relation  thereto ;  and  we  do  not  now 
determine  it  to  be  competent  to  do  so  by  consent,  as  the 
question  does  not  arise."  Here,  no  consent  order  in  re- 
lation thereto  was  made  at  the  January  term  1872,  nor 
was  it,  80  far  as  the  record  shows,  evei  understood  or 
agreed  that  any  consent  order  in  relation  thereto  should 
be  entered  at  the  January  term  1872.  It  may  be  re- 
garded as  questionable  whether  such  a  consent  order 
could  authorize  the  regular  judge  of  the  circuit  to  enter 
a  final  decree  otherwise  than  in  open  court,  and  it  seems 
to  me  (juite  clear,  that  such  consent  order  could  not  au- 
thorize any  one  to  enter  such  final  decree  in  vacation, 
except  the  regular  judge  of  the  circuit,  even  if  he  could 
be  authorized. 

Judge  Harrison,  when  the  circuit  court  of  Ritchie 
county  adjourned  at  the  close  of  its  January  term,  ceased 
at  once  to  have  any  judicial  functions  in  Ritchie  county; 
and  such  consent  order  could  no  more  authorize  him  to 
enter  upon  a  final  decree  in  the  cause,  than  it  could 
authorize  any  other  person  who  had  no  judicial  func- 
tions. Judge  Harrison,  after  the  adjournment  of  the 
January  term  1872  of  the  Ritchie  circuit  court,  had  no 
authority  to  decide  this  cause ;  had  he  done  so,  and  put  his 
decree  of  record  on  the  order  book  of  Ritchie  county 
circuit  court,  such  a  decree  would  have  been  a  nullity. 
He  decided  the  case  and  sent  the  final  decree  to  the  clerk 
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of  Ritchie  county  circuit  court,  but  without  directions  to  speci^^Tenn. 
put  it  on  the  record  book.  johnaon 

What  effect  had  the  decree  entered  by  Judge  Stuart,  YouMycaraon 
at  the  April  term  1872,  of  the  circuit  court  of  Ritchie  *^y»"*- 
county?  The  operative  part  of  this  decree  simply  orders 
the  papers  of  the  cause  to  be  transmitted  to  the  clerk  of 
Wood  county  circuit  court,  and  ordered  the  decree  which 
Judge  Harrison,  without  any  authority,  had  rendered  in 
vacation,  to  be  entered  upon  the  chancery  order  book  of 
Wood  county.  So  far  as  this  decree  ordered  the  papers 
of  the  cause  to  be  transmitted  to  the  clerk  of  the  circuit 
court  of  Wood  county,  it  is  entirely  regular  and  within  the 
power  of  Judge  Stuart ;  but  so  far  as  it  ordered  Judge 
Harrison's  authorized  decree,  rendered  in  vacation,  to  be 
entered  on  the  chancery  book  of  Wood  circuit  court,  it 
was  not  only  irregular,  but  entirely  unauthorized  by  law. 
The  circuit  court  of  Ritchie  county  clearly  had  no  power, 
to  direct  a  final  decree  to  be  entered  on  the  chancery 
order  book  of  a  county  of  another  circuit.  He  seems  to 
have  derived  this  authority,  as  appears  from  the  recitals 
in  the  decree,  from  the  supposed  consent  of  the  parties 
to  this  cause,  given  in  open  court  at  the  January  term 
1872.  He  was  not  presiding  at  that  term  of  the  court; 
and  how  he  learned,  that  such  consent  was  thus  given, 
does  not  appear;  there  is  nothing  on  the  records  of  that 
term  of  the  court  to  indicate  that  such  consent  was  given; 
and  it  would  seem  clear,  that  neither  he  nor  we  can  look 
elsewhere  than  to  the  record  to  ascertain  that  such  con- 
sent was  given.  I  cannot  think  that  if  the  record  had 
shown  such  consent,  that  it  could  have  conferred  on  him 
such  power ;  and  no  such  consent  appearing,  it  seems  to 
me  clear  that  in  making  such  order  he  transcended  his 
authority,  and  such  order  is  therefore  a  nullity.  While 
in  operation  therefore  as  a  final  decree  in  the  cause,  it 
may  be  regarded  as  an  adoption  by  Judge  Stuart  of  the 
principles  upon  which  was  based  the  decision  of  Judge 
Harrison.  But  if  it  can  be  so  regarded,  it  is  obvious 
that  these  principles  were  so  adopted,  merely  because 
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spedlS'Term.  ^^^Y   ^^^e   the   coTicluHioDs   reached    by    Judge    Har- 
john&on      rison,    and    not    after    an    examination    of   the    cause 

YouDg;  caiBon  ^nd  as  a  conclusion  of  his  judgment  on  the  merits  of 
'*°  '      the  case.     And  though  he  may  have  had  the  power  so  to 
act,  yet  it  is  clear  that  the  parties  are  entitled  to  the 
judgment  of  the  court  on  the  merits  of  the  case,  and  that 
the  court  ought  not  to  adopt  the  views  of  a  person   un- 
authorized to  decide  in  the  case;  and  when  he  has  done  so 
under  the  supposition  that  it  was  right  and  proper,  such 
action  ought  not  to  be  permitted  to  stand.     What  is  the 
effect   of  the   decree  rendered  by   the  circuit  court  of 
Wood   county    at  the    April  term    1872?     The  opera- 
tive part  of  this  decree  is  simply  to  docket  the  cause  in 
Wood  county,  which  was  clearly  within  the  power  of  the 
court,  and  to  order  the  decree  of  the  circuit  court  of 
Ritchie  county,  at  its  April  term,  to  be  entered  on  the  chan- 
cery order  book  of  the  circuit  court  of  Wood  county 
This  last  the  court  had  no  authority  to  do;  and  if  it  could  be 
regarded  as   adopting  the  principles,  which  lay   at  the 
foundation  of  the  unauthorized  decree  of  Judge  Harri- 
son rendered  in  vacation,  it  would  be  liable  not  only  to 
the  objections  above  stated  to  the  adoption  in  this  man- 
ner of  these  principles  by  the  circuit  court  of  Ritchie 
county,  but  to  the  further  objection  that  Judge  Loomis, 
the  judge  of  the  circuit  court  of  Wood  county,  was  a 
defendant  in  the  cause,  and  could  not  sit  to  decide  on 
its  merits  a  cause,  in  which  he  was  interested  and  a  par- 
ty, and  which  for  that  reason  he  had  formerly  removed 
to  the  circuit  court  of  Ritchie  county.     It  may  be  said, 
however,  that  "while  a  final  decree  can  be  rendered  only 
in  open  court,  unless  there  be  some  consent  order  made 
in  open  court  in  relation  thereto,"  and  perhaps  not  even 
then,  yet  that  a  decree  dissolving  an  injunction  may  be 
rendered  in  vacation;  and  that  so  much  of  Judge  Harri- 
son's decree  as  dissolved  the  injunction  in  this  cause,  is 
not  inoperative.     But  this  portion  of  the  decree  is  also 
inoperative,    being    rendered    without   any    authority. 
Judge  Harrison  was  then  the  judge  of  the  fourth  judicial 
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circuit,  and  had  no  authority  in  vacation  to  dis-  speciii^Term. 
solve  an  injunction  in  a  cause  pending  in  Ritchie  j^hnaon 
county,  which  was  in  the  second  judicial  circuit.  Such  YouDgT'caTsou 
an  authority  to  dissolve  an  injunction  is  by  the  statute 
expressly  confined  to  "  the  judge  of  the  circuit  in  which 
the  case  is  pending,  wherein  the  injunction  is  award- 
ed f  that  is,  in  the  present  case,  to  Judge  Stuart.  And 
this  statute  further  directs  the  order  for  the  dissolution 
of  the  injunction  to  be  directed  to  the  clerk  of  the  said 
circuit  court,  who  shall  record  the  same  in  the  order  book 
(see  amendment  to  Code  of  West  Virginia,  chapter  31, 
p.  742).  Again,  in  this  case,  the  record  as  presented  to 
us  does  not  show  that  any  injunction  was  awarded, 
though  it  seems  to  be  regarded  in  the  decrees  as  though 
such  injunction  was  awarded,  and  it  may  be  a  clerical 
omission,  that  such  order  granting  the  injunction  does 
not  appear  in  the  record.  The  decrees  of  the  April 
terms  of  the  circuit  courts  of  Ritchie  and  Wood  coun- 
ties being  in  operation  as  final  decrees,  the  question 
arises:  has  this  court  jurisdiction  to  hear  an  appeal  from 
these  decrees  only  to  reverse  them  :  or  should  the  appeal 
be  dismissed,  no  final  decree  having  been  rendered  in 
the  court  below.  This  question  was  maturely  considered 
by  this  Court  in  the  case  of  Monroe  et  al.  v.  Bartlett  et  al, 
6  W.  Va.  441,  and  this  Court  then  decided  that,  though 
the  decree  rendered  in  that  case  was  final  and  rendered 
in  vacation  ;  and  though  the  judge  had  no  authority  to 
render  such  decree,  yet  on  an  appeal  taken  therefrom 
the  appellate  court  would  not  dismiss  the  appeal  because 
the  decree  was  void,  but  would  take  jurisdiction  of  the 
cause  and  decrees  so  far,  and  so  far  only,  as  to  reverse 
the  decree  and  remand  the  cause  to  the  circuit  court, 
there  to  be  proceeded  with,  and  heard  and  determined 
according  to  the  rules  and  usages  governing  courts  of 
equity  in  this  State.  And  this  is  the  course  which  should 
be  pursued  in  this  cause.  There  is  even  a  stronger 
reason  for  pursuing  this  course  in  this  cause  than  in  that. 
For  while  in   that  case  the  decree  appealed  from   was 
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Bpedid^em.  pronounced  absolutely  void,  in  this  cause  it  is  at  least 
jiih^wn      questionable  whether  the  decrees  entered  in  term  time 

Youngy'caTBon  by  the  circuit  court  of  Ritchie  county,  at  the  April  term 
A  Bryant.  1372^  may  not  be  regarded  as  not  entirely  inoperative, 
but  as  settling  the  principles  of  the  cause.  But  as  it  is 
obvious  on  the  face  of  this  decree,  that  the  Judge  of  the 
circuit  court  of  Ritchie  county  has  never  considered  or 
decided  this  cause  or  the  principles  involved  in  it,  on 
his  own  judgment;  but  that  said  decree  was  entered  sim- 
ply because  the  case  had  been  decided  by  one,  who  we 
have  seen  had  no  authority  to  act  in  the  matter,  we  would 
be  substantially  exercising  original  jurisdiction  to  decide 
the  case  upon  its  merits.  I  am  therefore  of  opinion  that 
these  decrees  should  be  reversed,  and  the  cause  remand- 
ed to  the  circuit  court  of  Wood  county. 

The  decree  of  the  April  term  1872,  of  the  circuit  court 
of  Ritchie  county,  must  be  reversed  and  annulled,  ex- 
cept the  portion  thereof  which  ordered  the  papers  of  this 
cause  to  be  transmitted  to  the  clerk  of  the  circuit  court 
of  Wood  county,  which  portion  of  said  decree  is  affirm- 
ed.    And  the  decree  of  the  29th  day  of  April  1872,  of 
the  circuit  court  of  Wood  county,  must  also  be  reversed 
and  annulled,  except   that  portion  of  it  which  ordered 
this  cause  to  be  docketed  in  the  circuit  court  of  Wood 
county  ;  and  the  appellant  must  recover  of  the  appellees 
M.   P.  Amiss  and  J.  L.  Morehead  his  costs  expended 
in  this  Court;  and  this  cause  is  remanded  to  the  circuit 
court  of  Wood  county,  there  to  be  proceeded  with  and 
heard  and  determined  according  to  the  rnles  and  usages 
governing  courts  of  equity  in  this  State. 

Judges  Haymond  and  Moore  concurred  in  this  opin- 
ion. 

Decbees  Reversed. 
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^It^^Itng. 


Green  &  Co  vs.  P.,  W.  &  Ky.  R.  R.  Co. 
Decided  November  17, 1877. 


d85 

78 


When  the  record  of  the  proceedings  in  a  cause,  (being  an  ac-      ^^^i 
tion  of  aammpsU),  at  a  term  at  which  there  was  a  trial  by  jury, ^ 


shows  that  after  the  jury  was  duly  impanneled  and  sworn, 
the  defendant  filed  a  demurrer  to  the  plaintiffs'  evidence 
given  in  the  cause,  and  that  the  defendant,  joined  in  such  de- 
murrer, before  verdict ;  and  that  the  jury  found  a  verdict  for 
plaintiff,  and  assessed  the  damages,  which  verdict  was  uncon 
ditional  upon  its  fsice,  such  verdict  will  be  held  to  be  condi  • 
tional  and  subject  to  the  opinion  and  judgment  of  the  court 
upon  the  demurrer  to  the  evidence. 

2.  When  there  is  a  demurrer  to  the  evidence,  an  unconditional 

verdict  on  its  face,  by  the  jury,  is  not  error,  provided  the  de- 
muiTer  to  the  evidence  be  afterward  passed  upon  and  deter- 
mined by  the  court;  but  it  is  error  in  the  court  to  render* 
judgment  upon  the  verdict  of  the  jury  in  such  case  re- 
gardless of,  and  without  determining,  the  demurrer  to  the  evi- 
dence. 

3.  Where  the  verdict  of  the  jury  is  conditional  and  subject  to  the 

opinion  and  judgment  of  the  court  upon  a  demurrer  to  the 
evidence,  it  (the  verdict)  continues  conditional,  until  proper 
action  of  the  court  is  taken  upon  the  demurrer,  and  judg- 
ment is  rendered,  or  it  is  set  aside. 

4.  Where  the  record  of  the  proceedings  in  the  cause,  as  entered 

at  different  terms  of  the  court,  is  contradictory  apparently, 
as  to  whether  a  demurrer  to  the  evidence  had  been  filed  by 
the  defendant,  and  joinder  therein  by  the  plaintiff,  before  the 
jury  rendered  their  verdict  in  the  cause,  which  is  uucondi- 
tional  upon  its  face ;  and  it  is  clearly  deducible  from  the  whole 
record  relating  thereto,  that  the  verdict  of  the  jury  was  found 
with  the  understanding  and  belief  of  the  court,  the  parties, 
their  counsel  and  the  jury,  that  the  defendant  had  filed  a  de- 
murrer to  the  evidence,  and  the  plaintiff  had  joined  therein : 
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a^^^'  the  verdict  of  the  jury  in  such  case,  though  unconditiooAl  on 

its  £ace,  will  be  held  to  be   conditional,  and  as  having   been 


Green  &  Go. 


rendered  subject  to  a  demurrer  to  the  evidence. 


P.,  W.  d  Ky.  B. 

B.  Co.        5.  The  disposition  made  of  such  a  case  as  last  above  referred  to 

by  the  appellate  court.     (See  opinion  of  the  Court). 

6.  Generally  the  judgment  of  a  court  is  under  and  subject  to  its 

control  during  the  term  at  which  it  is  rendered,  and  it  may 
set  the  judgment  aside,  at  any  time  before  the  end  of  the  term 
without  notice  ;  but  when  that  term  ends,  such  judgment 
becomas  final  and  passes  beyond  the  control  of  the  court,  on- 
less  perhaps  a  motion  be  made  during  such  term  to  set  it 
aside,  and  such  motion  is  continued  until  the  next  term. 

7.  When  a  judgment  is  set  aside  by  the  court  during  the  term  at 

which  it  was  rendered,  the  appeallate  court  will  presume  that 
it  was  rightfully  set  aside,  unless  the  contrary  affirmatively 
appears  by  the  record. 

Supersedeas  to  a  judgment  of  the  municipal  court  of 
Wheeling,  rendered  in  an  action  of  assumpsit,  in  which 
Michael  Green  &  Co.  were  plaintiffs  and  the  Pittsburgh, 
Wheeling  and  Kentucky  Railroad  Company  was  de- 
fendant, allowed  upon  the  petition  of  said  company. 
The  facts  sufficiently  appear  in  the  opinion  of  the  Court. 

Wm.  P.  Hubbard,  for  plaintiff^  in  error  and  defendant 
below : 

1st.  The  verdict  being  absolute  in  form,  not  withstand- 
ing the  demurrer  to  evidence,  ought  not  to  have  been 
received,  and  judgment  ought  not  to  have  been  entered 
thereon :  Bigger* s  adm'r  v.  Alderson,  1  H.  &  M .  54. 

2d.  At  common  law,  after  final  judgment,  the  record 
could  not  be  altered,  even  at  the  same  term :  2  Tidd's 
Practice  (2d  Am.  Ed.),  753,  949,  191 ;  Steph.  on  Plead. 
(8th.  Am.  Ed.),  75;  Bonfield  v.  Miller,  2  Burr.  1098; 
Butler  V.  Buckley,  1  Bingh.  233 ;  3 Blackst.  Com.  (Wend. 
Ed.),  409 ;  Code  W.  Va.,  chap.  114,  §4. 

3d.  The  statutes  of  amendments  and  jeofails  author- 
ized the  correction  only  of  errors  not  judicial:  1  Bac. 
Abr.  (Bon.  Ed.),  251 ;  1  Comyn's  Dig.  (Day's  Ed.),  605: 
2  Abbott's  U.  S.  Practice,  108-9.     And  there  must  be 
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something  to  amend  by  ;  2  Tidd's  Practice  (2d  Am.  Ed.),  specii^Tenn. 
769;  Code  W.  Va.,  chap.  134,  §5.  Qteen&co. 

4th.  A  judgment  cannot  be  set  aside,  even  at  the  same  p.,  w.&  Ky.  b. 
term,  except  upon  notice  to  the  party  who  obtained  the 
judgment,  or  in  his  presence :  Code  W.  Va.  ch.  134, 
sees.  1  and  5;  Ballard  y.  Whitlock,  18  Gratt.  236;  and 
for  good  cause,  Code  W.  Va.  ch.  125  §47;  Doggett  v. 
Mn^son,  1  Woodb.  &  M.  1. 

5th.  The  statement  in  the  record:  "the  defendant 
having  failed  to  file  a  demurrer  to  the  evidence,"  may  be 
considered  as  recital,  which  must  yield  to  positive  aver- 
ment :  Hail  V.  Williams,  6  Pick.  246 ;  2  Miss.  (1  How.) 
527;  10  Miss.  (2  S.  &  M.)  213. 

6th.  If  the  record  is  to  be  regarded  as  self-contra- 
dictory as  to  the  demurrer  to  evidence,  the  court  below 
should  have  said  the  case  was  too  uncertain  for  judg- 
ment, and  have  awarded  a  venire  de  novo :  Taliaferro  v. 
Gaiewood,  6  Munf.  322,  323;  2  Saund.  PI.  &  Ev.,  1102; 
Fairfax's  admW,  v.  Lewis,  11  Leigh  233. 

Davenport  &  Dovener,  for  plaintiffs  below  and  defend- 
ants in  error : 

There  was  no  demurrer  to  evidence,  which  could  have 
been  considered  by  the  court;  it  should  have  been  in 
writing:  6  W.  Va.  514,  and  cases  cited;  5  Rand.  1. 

A  general  verdict  was  not  erroneous;  1  H.  &  M.  1 ; 
2  Tuck.  Com.  290. 

Haymond,  Judge,  delivered  the  opinion  of  the  Court : 
This  is  an  action  of  trespass  on  the  case  in  assumpsit, 
brought  by  the  plaintiff  against  the  defendant,  in  the 
municipal  court  of  Wheeling,  on  the  15th  day  of  Octo- 
ber 1873.  The  defendant,  by  its  attorney,  appeared  in 
court  to  the  action  on  the  17th  day  of  December  1873, 
and  pleaded  non-assumpsit,  on  which  issue  was  then  joined. 
On  the  28th  day  of  February  1874  the  parties  appear- 
ed in  court,  and  a  jury  ot  eleven  men,  agreed  to  by  the 
parties,  were  duly  sworn  to  well  and  truly  try  the  issue 
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speciii^Term.  joined;  and  the  cause  was  continued  until  Monday,  the 
Green  A  Co.    '^^  ^f  March   1874;  at  which  time,  it  appears  by  the 
p.,w.I*Ky.R. record,  the  parties  again  appeared  in  court,  "together 
**^'       with  the  same  jury  as  on  Saturday  last;  and  thereupon 
,  the  plaintiffs  proceeded  to  offer  their  evidence  in  this 

cause,  and  the  defendants  excepted  to  sundry  rulings  of 
the  court ;  which  exceptions  are  allowed,  and  ordered  to 
be  filed  among  the  papers  of  the  cause  ;  "and  theregpon 
the  defendant  files  its  demurrer  to  the  evidence  offered 
by  the  plaintiffs  herein,  in  which  demurrer  the  plain- 
tiffs joined;  and  the  jury  having  retired,  returned  into 
court  the  following  verdict :'' 

"'We,  the  jury,  find  for  the  plaintiffs,  and  assess  the 
damages  at  $1,300,  with  interest  from  this  date. 

" '  E.  J.  White,  Foreman: 

"And  thereupon  the  coitrt  having  heard  the  arguments 
of  counsel,  upon  the  question  of  law  arising  on  said  de- 
murrer to  the  evidence,  takes  until  the  next  term  to 
consider  of  its  judgment  thereon/' 

Afterwards,  on  the  16th  day  of  March  1874,  an  order 
and  judgment  in  these  words  was  made  in  the  cause  by 
the  court,  viz :  "This  day  came  the  parties,  by  their  at- 
torneys, and  the  court  having  maturely  considered  the 
demurrer  of  the  defendant  to  the  plaintiffs' evidence,  and 
being  fully  advised  of  its  judgment  thereon,  doth  sus- 
tain the  same ;  therefore  it  is  considered  by  the  court 
that  the  plaintiffs  take  nothing  by  this  action,  and  that 
the  defendant  recover  against  said  plaintiffs  its  costs,"  &c. 

Afterwards,  and  during  the  same  term  of  the  court, 
the  plaintiffs  appeared  and  moved  the  court  to  set  aside 
the  judgment  heretofore  entered  in  this  case,  which  mo- 
tion was  granted,  and  the  cause  continued  until  the  next 
term. 

Afterwards,  and  after  some  continuances,  ou  the  31st 
day  of  August  1874  the  plaintiffs  appeared  in  court,  bv 
their  attorney,  and  moved  the  court  to  enter  judgment  on 
the  said  verdict,  rendered  at  a  former  term. 

And  aferwards,  on  the  26th  day  of  September  1874, 
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the  court  made  this  order  in  the  case,  viz :  "This  cause  spedii'renn. 
came  on  to  be  heard  upon  the  verdict  of  the  jury,  ren-    q^^^  ^ q^, 
dered  herein  at  the  February  term  of  this  court,  1874,  p.^w.a  Ky.  r. 
and  upon  the  motion  of  the  plaintiffs,  made  at  the  last 
term  of  this  court,  for  a  judgment  thereon  in  favor  of 
the  plaintiffs,  and  the  defendant,  having  failed  to  file 
a  demurrer  to  the  evidence,  and  the  court  being  fully 
advised  in  the  premises,  is  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  of  the  defendant  the  amount  of 
damages  assessed  by  the  jury.     It  is  therefore  considered 
and  adjudged,  that  the  plaintifi^  recover  of  the  defendant 
the  said  sum  of  thirteen  hundred  dollars  ($1,300.00),  with 
interest  thereon  from  March  2d,  1874,  and  also  their  costs 
in  this  behalf  expended,"  &c. 

Afterwards,  on  the  29th  day  of  June  1875,  and  at  a 
term  of  said  court  subsequent  to  that  last  aforesaid,  the 
defendant  by  its  attorney  appeared  in  said  court,  and 
moved  the  court  to  set  aside  the  final  order  of  the  court 
in  the  case,  made  on  the  26th  day  of  September  1874. 

Afterwards,  on  the  8th  day  of  July,  but  during  the 
same  term,  at  which  the  said  last  named  motion  was  made, 
the  court  overruled  the  defendant's  said  motion."  To 
the  final  judgment  of  the  municipal  court  of  Wheeling, 
rendered  in  this  cause  upon  the  said  verdict  of  the  jury 
in  favor  of  the  plaintiff  and  against  the  defendant,  the 
defendant  has  obtained  a  supersedeas  from  this  court; 
and  it  must  now  be  determined  whether  there  is  error 
in  said  judgment,  tor  which  it  should  be  reversed. 

The  party  who  demurs  to  the  evidence,  alleges  that  the 
evidence  is  not  good  and  sufficient  in  law  to  support  the  is- 
sue joined  on  the  part  of  his  adversary,  who  on  his  part, 
by  joining  in  the  demurrer,  avers  that  it  is  good  and 
sufficient  in  law  to  maintain  the  issue  on  his  part. 
Muhleman  v.  National  Insurance  Co,,  6  West  Va.  514. 
The  demurrer  should  set  out  the  whole  of  the  evidence 
on  both  sides,  where  more  than  one  side  introduces  evi- 
dence. It  is  evident  to  my  mind  from  the  plain  lan- 
guage of  the  order  of  the  court,  made  on  March  2,  1872, 
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spedai^Tenn.  ^^^^  ^^  *^^  ^^^^  *^®  i^U   foiind  their   verdict  in   the 
Green  &  Co.   c^^se^  (which  IS  Unconditional  on  its  face),  it  was  the 

p.,w.AKy.  R.  understanding  of  the  court,  counsel  of  the  parties  and  the 
^  ^'       jury,  that  a  demurrer  to  the  plaintiffs'  evidence  had  been 
filed  in  the  cause  by  the  defendant,  and  that  the  plain- 
tiff had  joined  in  the  demurrer,  and  that  the  verdict  of 
the  jury  so  found,  was  subject  to  the  opinion  and  judg- 
ment of  the  court  upon  the  demurrer  to  the  evidence. 
If  the  court's  record  made  at  that  time  speaks  the  truth, 
and  is  a  verity,  I  am  unable  to  arrive  at  any  other  con- 
clusion.    But  again,  on  the  16th  day  of  March  1874,  the 
court  according  to  its  record,  sustained  the  defendant's 
demurrer  to  evidence  and  gave  judgment  thereon  in 
the  action  against  the  plaintiff,  in  the  presence  of  the 
parties  by  their  attorneys,  notwithstanding  the  verdict 
was  unconditional  on   its  face.      This  fact  shows  that 
the  court  and  counsel,  at  the   last   named   date,   con- 
sidered that  there  was  a  demurrer  to  evidence  aud  joinder 
therein  in  the  cause,  and  that  the  verdict  of  the  jury 
was  subject  to  the  opinion  and  judgment  of  the  court 
upon  such  demurrer.     Again,  the  order  ot  the  2d  of 
March  1874,  shows  that  the  court  heard  the  arguments 
of  counsel  on  the  demurrer  to  evidence,  and  the  court 
took  time  to  consider  thereon.     The  record  of  the  pro- 
ceedings of  the  court  on  the  2d  of  March  1874,  I  con- 
clude beyond  question,  shows  that  the  defendant  did  de- 
mur to  the  evidence,  and  that  the  plaintiffs  joined  there- 
in, and  that  said  demurrer  and  joinder  were  made  before 
the  rendition  of  the  verdict.     This  being  so,  the  verdict 
of  the  jury,  though  unconditional  on  its  face,  most  be 
considered  conditional,  and  subject  to  the  opinion  and 
judgment  of  the  court,  upon  the  demurrer  to  the  evidence. 
The  court  did  pass  on  that  demurrer  and  give  judgment 
thereon  in  favor  of  the  defendant;  but  for  some  reason,  not 
disclosed  upon  the  record,  at  that  time  the  court  set  aside 
that  judgment,  and  afterwards  rendered  judgment  upon 
the  verdict  of  the  jury  without  passing  upon  the  demurrer 
to  evidence ;  in  other  words,  the  court  rendered  judg- 
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ment  upon  the  verdict  as  though  it  was  in  fact  uncon-  specilfTerm. 
ditional.  The  reason,  and  only  reason,  assigned  hy  the  \,j.^~^^^ 
court  for  rendering  such  judgment,  is  that  the  defendant  p^  ^v  J ^y.  r. 
failed  to  "file  a  demurrer  to  the  evidence."  Thus  we  ^'^' 
have  the  singular  spectacle  of  two  orders  of  the  court 
solemnly  declaring  that  there  was  a  demurrer  to  the  evi- 
filed  in  the  cause  by  the  defendant,  and  joinder  therein, 
and  one  (the  last)  declaring  that  the  defendant  had  failed 
to  file  a  demurrer  to  the  evidence.  In  the  case  of 
Bigger^g  adm^r  v.  Alderson,  1  H.  &  M.  53,  in  the  sylla- 
bus of  the  case,  it  is  stated  to  have  been  held  by  the 
court,  that  *'on  a  demurrer  to  evidence,  an  unconditional 
verdict  is  not  error,  provided  the  demurrer  be  afterwards 
determined  by  the  court :"  2d  Tucker's  Commentaries, 
291.  This,  I  think,  is  reasonable  and  good  law;  but  it 
is  clearly  deducible  from  it,  that  it  would  be  error  in  the 
court  to  render  judgment  upon  the  verdict  regardless  of 
the  demurrer  to  evidence.  The  verdict  being  conditional 
when  rendered,  remains  so  until  proper  action  is  taken 
by  the  court  upon  the  demurrer,  and  judgment  is  ren- 
dered, or  it  is  set  aside.  If  the  said  orders  of  the  court 
of  the  2d  of  March  1874,  and  the  16th  day  of  March 
1874,  speak  the  truth,  then  it  is  clear  that  there  has  not 
been- a  fair  and  lawful  trial  of  this  case.  It  is  true  that 
the  court  says  in  its  judgment  of  the  26th  of  September 
1874,  as  a  reason  for  its  final  judgment,  rendered  upon 
the  verdict :  "  And  the  defendant  having  failed  to  file  a 
demurrer  to  the  evidence,"  thereby  apparently  contra- 
dicting its  record  of  the  former  proceedings  in  the 
cause.  But  taking  the  record  of  the  proceedings  as 
they  stand,  I  think  it  must  be  concluded  that  the  verdict 
of  the  jury  was  found  with  the  understanding  and  belief 
of  the  court,  the  parties,  their  counsel  and  the  jury  that 
the  defendant  had  filed  a  demurrer  to  the  evidence  and 
the  plaintiff  joined  therein,  and  that  the  verdict  was 
conditional  and  subject  to  the  opinion  and  judgment  of 
the  court  upon  the  demurrer  to  the  evidence.  The  verdict 
being  thus  conditional  the  defendant  was  entitled  to  have 
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SpectoTTerm.  ^^^  Opinion  and  judgment  of  the  court  upon  the  demurrer 
Green  A  Co^  ^  *'^®  evidence,  before  judgment  could  be  legally  or  prop- 

p.,w.rKy.  R.®rly  rendered  upon  said  verdict  by  the  court.     And   the 
^  ^*       rendering  of  said  final  judgment  upon'said  verdict,  with- 
out passing  upon  the  demurrer  to  the  evidence,  was  ill^al 
and  improper.  I  think  it  was  competent  for  the  court  to 
set  aside  its  judgment  of  March  the  16th,  rendered  on 
the  demurrer  to  evidence  during  the  same  term,  and  that 
without  notice  to  the  plaintiff.     The  judgment  was  not 
then  final,  and  was  therefore  under  the  control  of  the 
court  until  the  end  of  the  term,  at  which  it  was  rendered. 
If   it  had  not  been  set  aside  by  the  court  during  the 
term  at  which  it  was  rendered  it  would  at  the  end  of 
that  term  have  became  final  and  byond  the  control  of  the 
court  unless  perhaps  a  motion  w&s  made  to  set  it  aside  and 
the  motion  continued  till  next  term.     When  a  judgment 
aside  by  the  court  during  the  term  at  which  it  was  ren- 
dered, the  appellate  court  will  presume  that  it  was  right- 
fully set  aside,  unless  the  contrary  affirmatively  appears 
by  the  record.     The  judgment  of  the  court  rendered  in 
this  cause  being  erroneous,   the  question  arises,   what 
should  be  done  (under  the  peculiar  circumstances  of  the 
case  as  disclosed  by  the  record)  with    the  case  by  this 
court.     It  seems  to  me,  as  the  court  below  declares  that 
there  is  no  demurrer  to  evidence  filed  in  the  cause,  and 
none  appears  in  the  record  containing  the  evidence,  and 
it  is  manifest  by  reason  of  some  mistake  or  misunder- 
standing of  the  parties,  court,  counsel  and  jury,  that  a 
fair  and  legal  trial  of  the  cause  was  not  had  in  the  court 
below,   that  the  judgment  ot  said  municipal  court  of 
Wheeling,  rendered  in  the  cause  on  the  26th  day  of  Septem- 
ber 1874, should  be  reversed ;  and  the  verdict  of  the  jaiy 
and  the  demurrer  to  the  evidence  recited  in  the  record 
s  being  filed  by  the  defendant,  and  joinder  therein  by 
the  plaintiff,  be  set  aside  and  a  new  trial  awarded. 

For  the  foregoing  reasons,  there  is  error  in  the  said 
judgment  of  the  municipal  court  of  Wheeling,  rendered 
in  this  cause  on  the  26th  day  of  September  1874,  for 
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which  the  same  is  reversed,  set  aside  and  annulled,  with  gpecilS'Term. 
costs  to  the  plaintiff  in  error  against  the  defendants  in  Green  &  to. 
error;  and  this  Court  proceeding  to  render  such  judg-p.^w.AKy.R. 
ment,  as  said  municipal  court  of  Wheeling  should  have 
rendered  in  the  cause ;  the  verdict  of  the  jury  rendered 
in  the  cause  on  the  2d  day  of  March  1874,  at  the  former 
trial  thereof,  and  the  demurrer  to  the  evidence  recited 
in  the  record  of  the  proceedings  of  said  municipal  court 
of  Wheeling,  on  the  day  and  year  last  aforesaid,  as  being 
filed  by  the  defendant,  and  joinder  therein  by  the  plain- 
tiff, are  set  aside ;  and  a  new  trial  in  the  cause  is  granted 
and  awarded,  the  costs  of  the  former  trial  to  abide  the 
event  of  the  suit ;  and  this  cause  is  remanded  to  the  said 
municipal  court  of  Wheeling,  for  such  further  proceed- 
ings therein,  there  to  be  had,  as  are  or  may  be  in  accord- 
ance with  law. 

The  other  Judges  concurred. 
Judgment  Reversed. 
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editt$. 


Horn  v.  Perry  ei  al. 

I  11  flWl  (Absent,  Johnson,  Judge.) 

f47    881  \  >  »  / 

I  47    40QI 

flg  Decided  November  17,  1877. 


1 11     004'  ig77.         1.  It  is  not  error  for  the  circuit  judge,  sitting  in  chambers  in  vacs- 

!?i__f??.  Special  Term.  i{qj^^  jn  the  court  of  Wood  county,  to  dissolve  an  order  of  in- 

11      604!  junction  in  a  chancery  cause,  pending  in  the  circuit  court  of 

^  _  ???  Ritchie  county,  without  the  said  cause  having  first  been  re- 

moved to  said  county  of  Wood,  by  an  order  made  in  term 
time  by  the  circuit  court  of  Ritchie  county,  those  two  coun- 
ties being  in  the  same  judicial  circuit:  HayzUtt  v.  Jordan  Mc- 
Millan, 11  W.  Va. 

2.  The  service  of  legal  process  on  the  4th  day  of  July  is  not  inhi- 

bited by  the  laws  of  this  State. 

3.  It  is  a  general  rule  not  to  continue  a  motion  to  dissolve  an  in- 

junction, unledsfrom  some  very  great  necessity ,  because  the  court 
is  always  open  to  grant,  and,  of  course,  to  reinstate  an  injunc- 
tion, whenever  it  shall  appear  proper  to  do  so,  and  because 
too,  the  plaintiff  should  always  be  ready  to  prove  his  bill : 
Radford' 8  ex* or  \,  Tunes* 8  ex'rx,  1  H.  <fe  M.  8 ;  Arbuckhy.  McClan- 
ahan,  6  W.  Va  107,  108. 

4.  The  refusal  to  grant  the  continuance  of  the  motion  to  dissolve 

the  injunction  in  this  case  was,  under  the  circumstances  there- 
of, proper,  the  plaintiff  not  having  shown  sufficient  excuse  for 
not  having  taken  the  testimony  to  prove  his  bill. 

5.  Upon  the  principles  laid  down  in  Radford* s  ejc*or  v.  inn«8'«  fj-'rr, 

1  H.  &  M.  8 ;  ArhuMe  v.  McCUmahan,  6  W.  Va.  107,  the  dis- 
solution of  the  injunction  was  proper. 

6.  The  matters  attempted  to  be  set  up  in  this  cause  were  involved 

in  the  suit  of  Horra  v.  Ferry ^  and  decided  by  this  Court  at  the 
October  term,  1872,  and  are  therefore  res  jtidicata. 


Appeal  from  and  supersedeas  to  a  decretal  order  made 
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by  the  Hon.  J.  M.  Jackson^  Jadge  of  the  circuit  court  specii'Temi. 
of  Ritchie  county,  in  vacation,  on  the  15th  day  of  July        ^^ 
1874,  dissolving  an  injunction  heretofore  granted  in  a    perrj'«<ai. 
cause  in  chancery,  wherein  S.  J.  Horn  was  plaintiff  and 
John   W.  Perry  and  others  were  defendants,   allowed 
upon  the  petition  of  said  plaintiff  Horn. 

Moore,  Judqe,  who  delivered  the  opinion  of  the 
Court,  furnishes  the  following  statement  of  the  case : 

On  the  25th  day  of  February  1867  Perry  instituted  a 
suit  in  equity  against  -HTom,  in  the  circuit  court  of  Ritchie 
county,  upon  a  certain  contract  in  writing  entered  into 
by  them  July  19,  1865  ;  an  alia^  siibpcefia  in  said  suit  was 
served  on  Homin  person  March  18, 1867. 

At  the  November  term,  1867,  Horn  still  failing  to  ap- 
pear and  make  answer  to  the  bill  of  complaint,  the  cause 
was  heard  upon  the  bill  and  exhibits  taken  for  confessed 
as  to  him,  and  a  decree  was  entered  against  him  in  favor 
of  Perry  for  $1,000.00  with  inten^st  thereon  from  the 
19th  day  of  July  1865,  until  paid,  and  costs;  and  leave 
was  given  Perry  to  sue  out  process  of  execution  therefor. 

Peny  thereupon  sued  out  an  execution,  and  placed  it 
in  the  hands  of  the  sheriff.  Horn  then  filed  his  bill  in 
in  equity  in  June  1868,  at  rules  in  the  clerk's  oflBce  of 
said  court,  alleging  that  said  decree  was  obtained  by 
fraud,  deceit  and  false  representations,  and  that  the  claim 
was  false,  fraudulent  and  unjust;  that  Perry  had  prom- 
ised him  to  dismiss  said  suit;  and  that  relying  on  said 
promise,  he  gave  no  further  attention  to  said  suit,  and 
supposed  it  had  been  dismissed,  and  knew  no  better  until 
the  sheriff  attempted  to  levy  said  execution  on  his  prop- 
erty. He  further  alleged  that  he  had  a  good  and  per- 
fect defense  to  said  suit,  and  stated  the  grounds  thereof, 
and  prayed  the  court  to  consider  the  case  upon  its  merits, 
and  to  enjoin  Perry  perpetually  from  issuing  any  execu- 
tion on  said  decree,  and  to  enjoin  the  sheriff  from  levying 
said  execution  already  issued.  Perry  answered  the  bill, 
denying  jEZbm'a  grounds  of  defense,  and  also  denying  any 
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spetild'Term.  fra"<J  Of  misrepreseiitatiOD  on  his  part  in  procuring  said 
5^^^       decree.     Depositions  were  taken  by  both  parties  upon  the 
Perry  i/  ai.    Hicrits  of  the  causc ;  and'the  court  rendered  a  decree  in  the 
suit  December  4,  1869,  perpetually  enjoining  the  execu- 
tion of  the  decree  of  November  term  1867.     Thereupoo 
Perry  appealed  to  the  Supreme  Court  of  Appeals  ;  and 
that  court,  on  the   16th  day  of  October  1872,  reversed 
the  decree  of  December  4th   1869  with  costs;  and  thus 
left  in  force  the  decree  of  November  term  1867.     Perry 
then  sued  out  an  execution  under  that  decree,  and  also 
an  execution  for  costs  in  both  courts,  and  placed   them 
in  the  hands  of  the  sheriff  of  Wood  county.     Horn  gave 
a  forthcoming  bond  upon  each  of  these  executions,  upon 
which  judgments  were  obtained   against  him   and   his 
sureties  therein  at  the  April  term  1873,  of  said  circuit 
court;  and  executions  issued  thereon.     Horn  then  ob- 
tained injunctions  against  these  executions;  but  the  in- 
junctions were  dissolved  and  the  bills  dismissed  at  the 
April  term  1874;  and  executions  again  issued  upon  the 
last  said  judgments,  and  were  placed  in  the  hands  of  the 
sheriff  of  Wood  county. 

On  the  5th  day  of  June  1874,  Horn  filed  a  'bill  in 
chancery  in  the  circuit  court  of  Ritchie  county,  setting 
up  again  the  said  contract  of  July  19th  1865,  as  he  did 
by  his  first  bill,  and  alleging  substantially  among  other 
things,  that  he  loaned  Perry  $1,000.00,  which  was  to  be 
paid  back  to  him  out  of  the  first  proceeds  of  the  well ; 
that  he  entered  upon  the  lease  mentioned  in  said  con- 
tract in  good  faith,  and  performed  his  part  of  the  con- 
tract well  and  truly,  until  thwarted  by  said  Perry,  (stat- 
ing all  he  had  done  and  at  his  own  expense,  and 
wherein  Perry  had  failed  to  comply  with  the  contract  on 
his  part) ;  that  Perry  had  sold  and  conveyed  to  Linguist 
the  identical  interest  in  the  lease,  which  Perry  had  pre- 
viously conveyed  to  Horn;  that  Linguist  ousted  him 
out  of  possession  of  the  property  by  force;  that" Perry 
was  a  party  to  said  contract ;  that  he  had  expended  lai^ 
sums  of  money  according  to  the  terms  of  the  contract ; 
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that  Perry  and  Linguist  had  made  large  sums  of  money  gpecilS'Tenn. 
out  of  said  property;  that  Perry  is  insolvent,  with  the  5^ 
exception  of  a  certain  claim  or  decree  obtained  against  Porry'ero/. 
him  (Horn),  in  the  circuit  court  of  Ritchie  county, 
amounting  to  about  $2,290.40,  upon  which  execution 
had  issued  and  was  in  the  hands  of  the  sheriff  of 
Wood  county,  who  had  levied  the  same  on  his  (Horn's) 
property ;  that,  as  Perry  and  Linguist  are  insolvent  and 
non-residents,  if  Horn  should  be  compelled  to  pay 
the  money  demanded  in  the  said  execution,  there  would 
be  nothing  within  the  jurisdiction  of  the  court  to  satisfy 
a  decree,  should  he  (Horn)  recover  in  the  suit ;  that  he 
believes  he  is  justly  entitled  to  recover  in  the  suit  the 
sum  of  $1,000.00,  mentioned  in  said  contract  of  July 
19,  1865,  with  interest  thereon,  and  also  damages  sus- 
tained by  him  by  reason  of  the  failure  and  refusal  of 
Perry  to  comply  with  said  contract,  amounting  to  at 
least  $2,500.00.  He  prays  an  injunction  to  restrain 
Perry  and  said  sheriff  oi  Wood  county  from  all  proceed- 
ings to  enforce  the  said  decree,  or  to  enforce  said  execu- 
tion :  and  that  the  said  levy  upon  his  property  may  be 
released  :  and  that  the  amount  of  said  execution  be  ap- 
plied to  the  debt  he  (Horn)  has  mentioned  in  this  suit, 
Ac.  Injunction  was  granted  June  4,  1874.  Perry  ap- 
peared at  rules  on  the  first  Monday  in  July  1874,  and 
filed  a  plea  in  abatement  to  the  plaintiff's  bill,  and  also 
filed  a  demurrer  and  answer  to  said  bill. 

In  his  answer  Perry  denies  tKat  he  ever  received  the 
$1,000.00  as  alleged  in  said  bill,  and  gives  specific  de- 
nials to  all  the  allegations,  which  charge  him  with  im- 
proper conduct  and  fraud.  He  also  makes  exhibits  of 
the  pleadings  and  decree,  and  proceedings  in  his  said 
suit  with  Horn,  as  appeared  both  in  the  circuit  court  and 
Appellate  Court,  and  relies  upon  them  as  bar  to  this 
suit,  and  claims  that  Horn  is  estopped  by  these  records 
from  further  litigating  the  questions  raised  by  his  bill, 
they  being  resjvdicata. 

Perry  gave  notice  to  Horn,  which  was  served  July  4, 


» 


Digitized  by 


Google 


t598  SUPBEME  COURT  OP  APPEAt^ 

Spectai'rerm.  1^74,  that  he  would,  on  the  15th  day  of  July  1874> 
^^  move  the  circuit  judge  to  dissolve  the  injunetiony  at 
PerrJ'ciat  chambers,  in  the  city  of  Parkersburg;  and  the  said  jadge 
did  at  that  time  and  place,  upon  the  motion  of  said  Per- 
ry, dissolve  said  injunction.  From  the  order  dissolving 
said  injunction  said  Horn  appealed,  and  obtained  a  super- 
sedeas thereto  from  a  former  Judge  of  this  Court. 

Walter  S,  Sands,  for  appellant. 

C  C.  Cole  and  W.  L.  OoU,  for  appellees  : 

1st.  Matters,  which  have  been  once  determined  by 
competent  judicial  authority,  cannot  be  again  litigated 
between  the  same  parties  privies ;  such  matters  are  res 
judicata,  and  the  parties  and  their  privies  are  estopped  by 
the  record.  2  Smith \s  Leading  Cases  791,  and  author- 
ities there  cited. 

.  2d.  The  estoppel  extends,  beyoncf  what  appears  upon 
the  face  of  the  judgment,  to  every  question  which  it 
would  have  been  proper  for  the  court  to  dispose  of  in 
the  former  litigation.  2  Smithes  Leading  Cases  761,762 
763,  and  authorities  there  cited  ;  Taylor  d  aL  v.  Yar^- 
borough  et  ux,  13  Gratt.  183.  See  opinion  by  Judge  Lee 
on  page  194. 

3d.  The  Judge  of  a  circuit  court,  in  vacation,  has 
jurisdiction  at  anyplace  in  his  circuit,  in  which  such 
motion  is  made,  to  hear  and  determine  a  motion  to  dis- 
solve an  injunction,  within  or  without  the  territorial 
limits  of  the  county  in  which  the  suit  is  pending.  Code 
ofWest  Virginia,  1869  p.  742. 

4th.  The  fourth,  day  of  July  is  not  a  legal  holiday  by 
the  statute  of  this  State  ;  and  civil  process  may  be  exe- 
cuted on  that  day.     Acts  1872-3,  pp.  403  and  615. 

5th.  An  application  to  continue  a  motion  to  dissolve 
an  injunction  should  not  be  granted  ;  except  under  very 
special  circumstances.  A  party  obtaining  an  injunction 
should  always  be  ready  to  show  himself  entitled  to  it,  or 
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submit  to  a  dissolution  thereof.     2  Tucker's  Com.  474,  speciai'renn. 
475;  Radford's  ex'ors  v.  Innes^s  ex^rx,  1   H.   &   M.    7 ;        ^^ 
West's  ex'ors  v.  Logwood,  6  Munf .   491 ;    Hilliard  on    Pen^'^  ai. 
Injunctions,  pp.92,  93,  §§2,  6  and  8;  also  page  145,  §149 
and  page  144,  §146. 

Moore,  Judge,  delivered  the  opinion  of  the  (iourt. 

It  was  not  error  for  the  judge  of  the  circuit  court,  sit- 
ting in  chambers  in  the  city  of  Parkersburg,inthe  county 
of  Wood,  to  hear  and  determine  a  motion  to  dissolve 
an  order  of  injunction  in  a  chancery  cause  pending  in  the 
circuit  court  of  Ritchie  county,  without  the  said  cause 
having  first  been  removed  to  said  county  of  Wood  by  an 
order,  made  in  term  time  by  the  circuit  court  of  Ritchie 
county,  those  two  counties  being  in  the  same  judicial 
circuit.  Hayzlett  v.  Jordan  McMillan,  &c.,  11  W.  Va., 
has  settled  that  question. 

It  is  assigned  by  the  appellant  as  error:  "for  the 
judge  to  hear  and  determine  the  motion  to  dissolve  the 
injunction  under  the  circumstances,  because  the  notice 
of  said  motion  had  not  been  legally  and  duly  served  up- 
on the  complainant,  being  served  on  the  4th  day  of  July, 
which  has  been  made  by  statute  a  legal  holiday."  The 
31st  section  of  chapter  123  Acts  1872-3,  page  403,  de- 
clares, that  in  contracts  with  teachers,  it  shall  be  under- 
stood that  the  school  is  not  to  be  kept  in  operation  for 
ordinary  instruction  on  the  fourth  day  of  July;  and 
section  20  chapter  215  declares,  that  as  to  any  bank  in 
this  State  other  than  a  national  bank,  the  4th  day  of  July 
shall  be  considered  a  holiday,  and  notes,  bills  or  other 
evidences  of  debt,  maturing  or  falling  due  on  that  day, 
shall  be  due  and  payable  on  the  preceding  day.  I  know 
of  no  law  in  this  State  that  renders  the  4th  day  of  July, 
so  far  as  the  service  of  legal  process,  dies  non  juridicus; 
and  in  this  instance  it  was  not  illegal  to  serve  the  notice 
on  that  day. 

As  to  the  third  assignment  of  error,  which  is  the  over- 
ruling of  the  appellant's  motion  to  continue  the  motion  to 
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spedia^Term.  di*3Solve  the  injunction :  that  motion  was  based  on 
Horn  appellant's  affidavit  to  the  effect  that  he  was  served  with 
Ten}'et  ai.  the  noticc  of  the  intended  motion  to  dissolve  on  the  12th 
of  July ;  that  for  nearly  three  weeks  previous  to  said 
12th  of  July  he  had  been  absent  from  the  State,  and 
knew  nothing  of  said  motion;  that  neither  affiant  nor 
his  counsel  were  served  with  a  copy  of  the  answer,  which 
was  not  filed  until  July  rules  in  Ritchie  county,  and  had 
no  opportunity  to  know  its  contents  until  the  15th  of 
July ;  that  since  the  institution  of  the  suit  on  June  4, 
1874  his  counsel  had  been  continually  in  attendance  on 
the  circuit  court  of  Wood  county  up  to  the  14th  of  July; 
and  it  had  been  impossible,  owing  to  his  absence  and 
the  employment  of  his  counsel,  to  take  depositions  of 
important  witnesses  to  sustain  the  allegations  of  his  bill ; 
that  he  verily  believed,  if  an  opportunitity  was  offered 
him  by  postponement  of  the  hearing  of  the  motion,  he 
could  make  good  the  material  facts  of  his  bill ;  that  he 

particularly  desired  to  take  the  deposition  of Snod- 

grass,  then  residing  in  Maryland,  who  was  cognizant  of 
many  of  the  facts  stated  in  his  bill ;  and  that  affiant  had 
not  had  time  to  take  said  deposition.  The  judge,  in 
overruling  the  appellant's  motion  to  continue,  stated  in 
the  order  his  reasons  therefor  as  follows :  "  It  appear- 
ing that  the  said  injunction  was  allowed  on  the  4th  day 
of  June  1874,  and  that  he  had  had  ample  time  from  that 
time  until  the  present  hearing  to  have  taken  testimony 
to  prove  the  allegations  of  his  bill,  had  he  chosen  so 
to  do;  and  that  the  facts  set  up  in  his  said  affidavit  do 
not  show  a  sufficient  excuse  for  not  taking  said  testimo- 
ny, and  for  the  reason  that  before  the  money  could  be 
made  upon  any  execution  which  may  be  issued  upon  the 
judgment  in  the  bill  mentioned,  the  plaintiff  would  have 
ample  time  to  take  his  testimony,  and  move  to  reinstate 
said  injunction/' 

In  the  case  of  Radford's  ex'ora  v.  Innes^s  ex'rXf  1  H.  & 
M.  8,  upon  a  similar  motion,  it  was  alleged,  that  at  the 
next    term  complainants  "could  be  prepared  to  show 
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that  the  allegations  in  the  bill  were  true,  by  evidence  gp^cuj^ienn. 
which  they  could  procure  from  the  state  of  Ohio,  but  had  Horn 
hitherto  been  prevented  from  obtaining,  by  the  great  perry'erat 
distance  of  the  residence  of  the  complainants  from  that 
State,  and  the  difficulty  of  having  such  subjects,  as  taking 
testimony  so  far  off,  attended  to;  that  the  answer  had 
been  lately  filed,  and  that,  until  then,  the  complainants 
were  not  informed  of  the  points  intended  to  be  contro- 
verted.'^ The  court  held  :  "The  reasons  assigned  for  a 
continuance  are  not  sufficient  to  induce  the  court  to  de- 
part from  the  general  rule :  and  that  is,  never  to  continue 
a  motion  for  the  dissolution  of  an  injunction,  unless  from 
some  very  great  necessity,  because  the  court  is  always  open 
to  grant,  and,  of  course,  to  reinstate  an  injunction,  when- 
ever it  shall  appear  proper  to  do  so,  and  because  too  the 
plaintiff^  should  always  be  ready  to  prove  his  bill."  The 
court  refused  to  grant  the  continuance,  and  dissolved 
the  injunction.  See  also  opinion  by  Haymond,  Judge, 
in  Arhuckle  v.  McClanahaUy  6  W.  Va.  107,  108,  citing 
the  foregoing  case.  Upon  the  principles  promulgated 
by  those  two  cases,  I  am  clearly  of  opinion  that  in  this 
case  the  circuit  judge  did  right  in  refusing  to  grant  the 
continuance,  and  for  the  reasons  assigned  by  him,  even 
if  there  had  not  been  other  reasons  requiring  the  dissolu- 
tion. 

Perry  having  answered  the  plaintiff's  bill  denying  the 
material  allegations  thereof,  the  circuit  judge,  upon  the 
principles  laid  down  in  the  two  cases  just  cited,  and  in 
Haydett  v.  McMillan,  cited  before,  even  if  there 
were  not  other  reasons,  would  have  been  bound 
to  have  dissolved  the  injunction ;  but  there  were 
also  other  reasons  why  the  injunction  should  have 
been  dissolved,  especially  afler  the  filing  of  the  answer 
by  Perry,  making  exhibit  of  the  pleadings  and  pro- 
ceedings in  the  former  suit  of  Horn  v.  Perry,  and  the 
record  of  said  suit  which  was  also  introduced  in  evidence 
upon  the  motion  of  Horn  at  the  hearing  of  the  motion 
to  dissolve  the  injunction.     The  bill  does  not  contain 
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spedja^Term.  sufBcieni  equity  to  give  the  court  jurisdiction;  and  the 
^j^~       injunction  should  have  been  dissolved  for  that  reason. 
Ferry' el  ai,    ^ut  there  is  another  gravc  reason  why  the   injunction 
should  have  been  dissolved.     It  is  in  disguise  the  same 
cause  as  the  old  case  of  Horn  v.  Perry  which  was    ad- 
ju  Heated   by   this  Court   upon  appeal  and  supersedes 
in    October   1872,    when    it   dissolved    the    injunction 
and  dismissed  complainant's  bill  for  the  want  of  equity, 
and  because  "it  showed  upon  its  face  inexcusable  neg- 
ligence and  laches  on  his  part  in  not  attending  to  his  inter- 
ests in  the  case  of  Perry  v.  Horn,  the  decree  in  which  case 
he  attempted  to  have  perpetually  enjoined  by  that  bill, and 
also  because  his  evidence  did  not  sustain  his  allegation 
of  surprise  and  fraud."     Hence  it  is  an  attempt  to  over- 
ride the  mandate  of  this  Court  in  the  former  case  of  Horn 
V.  Perry,  and  open  up  the  matters  then  decided,  to  avail 
himself  of  such  matters  of  defense  as  had  been  solemn- 
ly adjudicated,  and  which  he  was  barred  from  setting  up, 
by  his  negligence  and  laches  in  the  case  of  Perry  v,  Horn. 

This  appears  upon  the  face  of  the  record  in  this  caose 
and  the  matters  here  in  controversy  are  res  judicata. 

I  am  therefore  of  opinion  that  the  order  dissolving 
the  injunction,  appealed  from,  should  be  affirmed  with 
costs  and  $30  damages. 

Green,  President  and  Ha  ymond,  Judge,  concurred. 

Order  Affirmed. 
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State  v.  Betsall. 
Decided  October  25,  1877. 


1877. 


1.  In  a  criminal  case  where  the  defendant  files  an  affidavit  upon  gpedai  Term. 

which  he  bases  his  motion  for  a  continuance,  it  is  not  im- 

proper  for  the  court  to  reqilire  the  defendant  to  be  sworn  at 
the  bar  of  the  court,  and  to  examine  him  upon  oath  as  to  the 
matters  stated  in  the  affidavit ;  and  if  upon  such  examination 
he  shows,  he  is  not  entitled  to  a  continuance,  the  court  should 
refuse  it,  although  the  affidavit  itself  showed  legal  ground  for 
a  continuance. 

2.  A  motion  for  a  continuance  is  addressed  to  tlie  sound  discretion 

of  the  court,  under  all  the  circumstances  of  the  case;  and 
though  the  appellate  court  will  supervise  the  action  of  an  in, 
ferior  court  on  such  a  motion,  it  will  not  reverse  a  judgment 
on  that  ground,  unless  such  action  was  plainly  erroneous. 

3.  If  there  is  any  evidence  before  the  jury  tending  to  prove  a  case 

supposed  in  an  instruction  asked  for,  and  the  instruction  pro- 
pounds the  law,  it  should  be  given. 

4.  M.  rents  a  bam  from  W.,  and  for  a  consideration  gives  S.  the 

privilege  of  keeping  a  horse  and  feed  in  the  barn ;  there  is  but 
one  door  thereto,  and  M.  and  S.  both  carry  keys  to  the  same, 
and  M,  can  take  the  privilege  from  S.  at  any  moment ;  the 
bam  is  broken  open  and  the  furs  of  M.  stolen  therefrom. 
Held: 

It  is  proper  in  the  indictment  for  the  house-breaking,  to  de- 
scribe the  bam  as  the  property  of  M.,  and  not  the  property 
of  M.  and  S. 

5.  To  authorize  the  granting  of  a  new  trial  on  the  ground  of  after- 

discovered  evidence,  four  things  are  necessary : 

I.  The  evidence  must  have  been  discovered  since  the  for- 
mer trial. 

II.  It  must  be  such  as  reasonable  diligence,  on  the  part  of 
the  party  asking  it,  could  not  have  secured  at  the  former 
trial. 
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SpedaTTenn.  ^^^'  ^^  ™^8t   be   material  in  its  object,  and  not   merely 

cumulative,  corroborative  or  collateral. 

state 
▼•  IV.  It  must  be  such  as  ought  to  produce  on  another  trial 

an  opposite  result  on  the  merits. 

6.  As  a  basis  for  a  motion  for  a  new  trial  a  prisoner  files  his  own 

affidavit,  stating  therein  that  he  was  surprised  on  the  trial  of 
the  case  by  the  testimony  of  a  witness  sworn  against  him, 
who  testified  about  a  pretended  conversation  with  affiant 
about  an  alleged  accomplice,  and  that  said  conversation  took 
place  on  a  certain  day  ;  that  affiant  had  no  such  conversation 
with  said  witness  on  that  day ;'  that  he  was  not  able  to  leave 
his  room  on  that  day ;  that  he  was  so  much  under  the  influ- 
ence of  liquor,  that  he  did  not  knov/,  and  had  not  remember- 
ed, where  he  was  and  who  was  with  him  on  said  day ;  that 
he  learned  since  the  trial  of  a  witness  whose  testimony  is 
material  in  the  case,  and  that  he  could  not  by  due  diligence 
obtain  his  testimony ;  that  he  was  not  aware  of  the  existence 
or  materiality  of  his  testimony,  until  about  the  time  the  evi- 
dence was  closed;  and  that  he  had  no  possible  means  of  know- 
ing what  he  could  prove  on  that  point,  until  after  the  jury 
had  rendered  their  verdict;  and  that  he  was  then  informed  by 
a  friend  that  two  witnesses  would  prove  substanti^y  what 
was  set  out  in  their  affidavits,  which  he  tenders.  Hbld  : 
The  affidavit  is  insufficient  because : 

I.  It  does  not  deny  the  conversation  alleged  to  have  ta- 
ken place  between  the  prisoner  and  the  witness. 

II.  The  only  eff'ect  of  the  newly-discovered  testimony 
would  be  to  discredit  the  evidence  of  a  witness  on  the 
former  trial. 

7.  The  general  rule  is  that  a  new  trial  will  not  be  granted,  to  ena- 

ble the  party  asking  it,  to  discredit  a  witness  who  testified 
against  him  on  a  former  trial. 

S.  The  testimony  of  an  accomplice  is  ooiiipeteut. 

9.  A  conviction  may  be  had  upon  the  uncorroborated  testimony 

of  an  accomplice;  and  in  such  case,  if  the  judge  who  presided 
at  the  trial  is  satisfied  with  the  verdict,  and  refuses  to  set  it 
aside,  the  appellate  court  'wdll  not  reverse  the  judgment  and 
set  aside  the  verdict,  on  the  ground  that  it  rested  solely  on 
the  uncorroborated  testimony  of  an  accomplice. 

10.  While  such  testimony  is  suspicious,  and  emanates  from  a  bad 
source,  yet  the  jury  may  believe  it,  although  it  is  wholly  un- 
corroborated; and  in  this  state  it  is  not  proper  for  the  court  to 
give  any  instructions  to  the  jury  as  to  the  weight  of  such,  or 
any  other  evidence. 
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Writ  of  error  to  a  judgment  of  the  circuit  court  of  spediS^Term. 
Wood  county,  rendered  on  the  11th  day  of  April  1877,        ^JiJ^ 
upon  the  verdict  of  a  jury  finding  Frederick  Betsall       Betwu. 
guilty  of  house-breaking,  of  which  he  stood  indicted  in 
said  court. 

Hon.  J.  M.  Jackson,  Judge  of  the  fifth  judicial  cir- 
cuit, presided  at  the  trial  below. 

Johnson,  Judge,  who  delivered  the  opinion  of  the 
Court,  furnishes  the  following  statement  of  the  case: 

On  the  9th  day  of  April  1877,  by  a  special  grand  jury, 
the  defendant  was  indicted  for  house-breaking.  The 
record  of  the  finding  shows,  that  the  special  grand  jury 
"  presented  an  indictment  against  Fred.  Betsall,  for 
house-breaking,  a  true  bill.''  Signed,  G.  J.  Hopkins, 
foreman.  The  whole  record,  showing  the  impanelling 
of  the  grand  jury,  is  in  all  respects  regular. 

The  indictment,  with  the  indorsements  thereon,  is  as 
follows : 

"State  of  West  Virginia,  Wood  County,  to-wit  : 
"/n  the  Circuit  Court  of  said  County: 
"The  grand  jurors  of  the  state  of  West  Virginia,  in 
and  for  the  body  of  the  paid  county  of  Wood,  and  now 
attending  the  said  court,  upon  their  oaths  present,  that 
Fred  Betsall,  on  the  fifteenth  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy- 
seven,  in  the  said  county,  did  feloniously  break  and  en- 
ter a  certain  out-house  called  a  barn,  and  used  and  occu- 
pied as  a  ware-room,  the  property  of  one  W.  P.  Maddox, 
and  not  adjoining  to  or  occupied  with  the  dwelling  house 
of  the  said  W.  P.  Maddox,  with  the  intent,  the  goods 
and  chattels  of  the  said  W.  P.  Maddox,  in  the  said  out- 
house, called  a  barn,  and  used  and  occupied  as  a  ware- 
room,  then  and  there  being  feloniously  to  steal,  to  take, 
and  carry  away  and  sixteen  opossum  skins  of  the  value 
of  four  dollar  ($4.00),  and  thirty-five  skunk  skins,  of  the 
value  of  twenty  dollars  ($20.00),  of  the  value  of  twenty- 
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speciii^Tenn.  four  dollars  ($24.00)  of  the  goods  and  chattels  of  the  said 
sute  W.  P.  Maddox,  in  the  said  out-house,  called  a  bam,  and 
Betiau.  used  and  occupied  as  a  ware-room,  there  and  then  being 
found,  did  feloniously  steal,  take  and  carry  away,  against 
the  peace  and  dignity  of  the  state.  Upon  the  informa- 
tion of  Bur  Harden,  Chas.  H.  Woods,  and  De  L.  Davis, 
sworn  in  open  court,  and  sent  to  the  grand  jury  to  give 
evidence  on  this  indictment.  "  D.  H.  Leonard, 

Indorsed:  ^^Prosecuting  Attorney" 

"J.  G.  Hopkins, 

'^Foreman" 

On  the  9th  day  of  April  1877,  to  the  indictment  the 
prisoner  pleaded  "  not  guilty,"  and  for  reasons  appearing 
to  the  court,  the  cause  was  continued  until  the  Thursday 
next  thereafter.  On  the  12th  day  of  April  the  prisoner 
was  tried  by  a  jury  upon  the  charge  in  the  indictment, 
and  by  the  jury  found  guilty,  and  the  term  of  his  im- 
prisonment in  the  penitentiary  fixed  by  them  at  two  years, 
And  thereupon  the  prisoner  by  his  counsel  moved  to  set 
aside  said  verdict,  on  the  ground  that  it  was  contrary  to 
the  law  and  the  evidence,  and  because  of  after-discov- 
ered evidence.  Which  motion  was  overruled  by  the  court, 
and  the  prisoner  excepted. 

The  prisoner,  by  his  counsel,  tendered  four  several 
bills  of  exceptions  to  the  ruling  of  the  court,  w^hich  were 
signed  and  made  a  part  of  the  record  in  the  cause.  They 
are  as  follows : 

Exception  No.  1. 

"J5e  it  rememhered,  That  on  the  trial  of  this  cause,  the 
State,  to  maintain  its  prosecution,  proved  that  the  bam 
referred  to  in  the  indictment  as  being  broken  and  en- 
tered, was,  on  the  12th  day  of  March  1877,  in  the  joint 
use  and  occupation  of  W.  P.  Maddox  and  J.  H.  Si>ence. 
The  said  Maddox  testifying  (no  one  testifying  to  the 
contrary)  that  he  rented  the  barn  from  one  Woodruff, 
to  whom  he  paid  the  rent  for  the  same  himself,  and  that 
he  rented  his  meat  shop  to  Spence.     He  hired  to  him 
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the  privilege  of  keeping  his  horse  and  feed  in  said  stable,  specw^Term. 
for  which  he  paid  him ;  that  said  Spence  had  a  key  to  State 
the  door,  as  well  as  himself,  there  being  two  keys  to  the  bJUii 
lock;  that  said  Spence  was  there  at  his  pleasure ;  and 
that  he  could  take  the  privilege  from  him  at  any  mo- 
ment; that  the  stable  or  barn  was  entirely  under  his 
control  and  in  the  actual  possession  of  him,  said  Mad- 
dox ;  and  there  was  only  one  outer  door  or  entrance  to 
the  said  barn.  And  thereupon  the  prisoner,  by  his 
counsel,  moved  the  court  to  instruct  the  jury  as  fol- 
lows: "  If  the  jury  believe  from  the  evidence,  the  house, 
alleged  to  have  been  broken  and  entered  by  the  pris- 
oner, was,  at  the  time  of  the  alleged  commission  of  the 
offense,  in  the  joint  occupancy  and  possession  of  William 
P.  Maddox  and  J.  H.  Spence,  and  did  not  belong  to  the 
said  W.  P.  Maddox  alone,  as  charged  in  the  indictment, 
and  that  the  said  Spence  had  one-half  of  the  said  house 
by  virtue  of  an  agreement  to  pay  one-half  of  the  rent 
for  the  same ;  and  if  they  further  believe  that  there  was 
only  one  door  or  entrance  to  said  house,  and  that  the 
same  was  the  common  entrance  of  said  Maddox  and 
Spence  to  said  house,  then  they  must  jBnd  the  prisoner 
not  guilty  of  the  house-breaking  charged."  But  the 
court  refused  to  so  instruct  the  jury,  to  which  opinion  of 
the  court  in  refusing  to  give  said  instruction  No.  1  the 
prisoner  by  his  counsel  excepted ;  and  this  his  bill  of 
exceptions  tenders,  and  prays  that  the  same  be  signed, 
sealed  and  saved  to  him,  and  be  made  a  part  of  the 
record  in  the  cause." 

Exception  No.  2, 

"J8e  it  rertienibered,  That  after  the  jury  had  returned 
their  verdict  in  this  cause,  the  prisoner  moved  the  court 
to  set  aside  the  verdict  and  grant  him  a  new  trial,  on  the 
ground  that  the  same  was  contrary  to  the  law  and  the 
evidence  given  in  the  case.  But  the  court  overruled 
the  motion,  and  refused  to  grant  a  new  trial,  and  there- 
fore the  prisoner  prayed  the  court  to  certify  the  facts 
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Speebfrem.  Proved  on  the  trial  as  follows :     It  was  proven  that  the 
^ii^        prisoner  the  night  of  the  12th  of  Maich  1877,  was  seen 
Betaau.      at  two  saloons  at  Parkersburg,  drinking  in  company 
with  one  Charles  Woods  and  others ;  that  they  drank 
liquor  six  or  more  times  at  Wagoner's,  and  the  same 
number  of  times  at  Phillips's  house,  between  the  hours  of 
9:30  o'clock  and  one  o'clock  of  the  same  night ;  that  the 
prisoner  and  said  Woods  met  on  Washington  street  in  the 
city  of  Parkersburg,  in  Wood  county,  about  nine  o'clock 
in  the  evening,  and  went  together  to  Wagoner's  saloon, 
and  stayed  there  about  one  hour  and  left  together,  and 
in   about    one   hour  afterwards   came   together   at   the 
Phillips  house,   on  Ann  street,  and  remained  together 
there  for  some  time,  and  were  seen  together  until  about 
two  o'clock  A.  M.,  on  the  same  night  the  offense  was  com- 
mitted.    And  the  said  Charles  Woods,  who  also  stands 
indicted  for  the  same  offense  as  that  charged  against  the 
said  Betsall,  and  claimed  to  be  an  accomplice  with  the 
prisoner,  testified  that  after  he  and  the  prisoner  drank  at 
Wagoner's  saloon,  that  the  prisoner  suggested  to  Woods 
that  Maddox  kept  furs  in  his  stable  or  barn,  and  that 
they  went  down  the  alley  from  Washington  street  to  the 
stable  or  barn ;  that  this  was  about  half-past  ten  o'clock  at 
night,  and  after  they  had  left  the  house  of  said  Wago- 
ner ;  that  the  prisoner  went  to  the  door  (the  only  door 
to  the  stable  or  barn.)  and  pulled  out  the  bottom  of  the 
door  ;  that  the  said  Woods  also  took  hold  of  the  door  and 
held  the  door  out  from  its  place,  creating  a  place  large 
enough  for  the  prisoner  to  enter   the   barn;    that  the 
fastening  on  said  door  was  about  the  centre  of  the  door 
from  the  top  to  the  bottom,  and  that  by  pulling  out  said 
door  at  the  bottom,  the  lower  hinge  was  sprung  or  bent; 
that  the  prisoner  did  enter  the  barn,  and  got  and  handed 
out  to  him  (Woods)  a  skunk  fur;  that  he  next  handed 
him  out  a  bag  in  which  he  put  the  furs ;  that  he  then  handed 
out  other  skunk  furs,  and  sixteen  opossum  furs  which 
were  put  in  the  bag ;  that  the  prisoner  did  not  come  out 
through  the  said  door,  but  got  out  at  another  part  of  the 
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barn  by  breaking  out  a  place  which  had  been  sealed  Up ;  gpecu?Tenn. 
that  Woods  tied  up  the  bag ;  that  he  took  the  bag,  and  ^^ 
the  prisoner  told  him  to  go  down  the  alley  to  the  Ka-  BeJiau. 
nawha  river  bridge,  and  that  prisoner  would  go  down 
Market  street  and  watch  for  the  police ;  that  in  accord- 
ance with  this  Woods  went  down  the  alley  to  the  river, 
and  there  he  met  the  prisoner ;  that  Woods  threw  the 
bag  of  furs  behind  a  log,  and  that  he  and  the  prisoner 
went  down  Kanawha  street  to  the  Swan  house ;  failing 
to  get  a  drink  there,  they  went  to  Phillips's  house  and 
there  met  Jake  Bradford  and  John  Haley,  when  they 
drank  as  herein  before  stated,  and  remained  there  until 
about  half  past  one  o'clock;  from  the  Phillips  house 
they  went  up  Ann  street,  and  then  up  Court  street  to  a 
saloon  on  the  north  side  of  the  court  house,  and  failing 
to  get  in  there  to  get  drinks.  Woods  and  the  prisoner 
then  separated  from  Haley  and  Bradford,  and  then 
went  down  where  Woods  said  that  they  placed  the 
bag  of  furs;  that  the  said  Woods  was  the  only  wit- 
ness who  testified  to  seeing  the  prisoner  enter  said  barn 
as  hereinbefore  stated.  It  was  also  stated  by  Woods 
that  in  a  conversation  in  the  jail  with  Moses  Jones,  who 
had  been  sentenced  to  the  penitentiary,  that  he  told 
Jones  that  if  he.  Woods,  went  to  the  penitentiary,  others 
would  go  with  him  ;  that  said  conversation  was  carried 
on  in  a  joke  with  the  said  Jones  who  had  just  been  sen- 
tenced. It  also  appeared  in  evidence,  that  Jake  Brad- 
ford and  Haley  were  with  Betsall  at  the  Phillips  house, 
and  came  to  the  court  square  with  them.  The  said 
Woods  also  testified  in  substance,  that  he  and  the  pris- 
oner then  went  from  the  place,  where  he  had  left  the 
sack,  up  the  railroad  to  the  house  of  one  Skinner,  but 
that  the  prisoner  did  not  go  to  or  in  the  house  of  Skin- 
ner, but  remained  outside.  That  Woods  went  into  the 
house  and  then  came  out ;  that  he  and  the  prisoner  then 
went  up  the  railroad  to  a  place  near  a  refinery,  where 
they  separated;  that  the  prisoner  told  Woods  to  do 
what  he  pleased  with  the  furs,  either  to  take  and  sell 
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speciirTerm.  ^1^^111  and  give  prisoner  half  of  proceeds  of  the  sale,  or 
"^^        throw  them  in  the  river,  as  he  was  sick  and  going  home; 
BeteaiL      said  Woods  also  testified  that  he  went  back  to  Skinner's 
house  the  same  night,  and  the  next  morning  he  boxed 
up  the  furs,  and  carried  them  over  to  Belpre,  Ohio,  from 
which  place  he  ship[>ed  them  to  Logan,  Ohio,  to  a  friend 
of  his;  that  he  afterwards  went  to  Logan  and  sold  the 
furs,  and  mailed  five  dollars  of  the  proceeds  of  the  sale 
in  a  letter  directed  to  the  prisoner,  which  the  prisoner  in- 
formed him  since  his  arrest,  and  since  having  been  brought 
back  to  this  State  that  he  did  not  receive.     And  the  said 
Woods  on  cross-examination,  denied  having  been  at  one 
Richard  Davis's  on  Monday,  12th  of  March  aforesaid, 
and  denied  getting  at  the  house  of  Mrs.  Davis  a  sack  or 
bag.    And  it  was  further  proven  that  the  door  of  said  bam 
was  in  fact  found  in  the  morning  afler  the  alleged  break- 
ing, to  have  been  wrenched  and  sprung  as  stated  by  said 
Woods ;  and  that  the  stable  described  by  said  Woods  was 
found  broken,  as  by  him  also  stated ;  it  was  further  pn>v- 
ed  that  before  the  night  of  breaking,  said  stable  door 
was  not  sprung,  nor  the  hinges  bent,  nor  the  fastenings 
of   the    hinges   loose;    but   that  said   door    was    sound 
in  said  respect.     It  was  also  testified  by  Mrs.    Rachel 
Davis,  that  the  bag  which  was  exhibited  on  the  trial 
was    her    sack;  that    it   was   one   which    said   Woods 
had  taken   from  her   house   about  dark  on   the    night 
of  12th  of  March  1877;  that  Woods  had  come  to  her 
house  about  ten  or  eleven  o'clock  on  that  day,  and  stayed 
until  about  dusk  ;  had  asked  for  the  sack,  and  took  it  off 
the  barrel,  folded  it  up  and  took  it  away  with  him,  say- 
ing he  wanted  it  to  put  chickens  in ;  that  the  said  wit- 
ness said  she  could  not  specify  any  marks  on  said  sack  to 
identify  it,  except  that  it  had  stripes  on  it  and  it  was 
dirty ;  and  it  was  also  proved  by  the  daughter  of  said 
Rachel  Davis,  that  a  sack  had  been  gotten  from  her 
mother;  but  the  same  was  a  new  sack  but  had  been  used. 
It  was  also  proved  by  Maddox  that  the  sack  was  found 
at  the  house  of  Skinner,  with  one  skunk  ftir  in  it,  and 
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that  it  was  not  his  sack,  but  it  looked  like  a  sack  which  gpeciifTerm. 
had  been  left  in  the  barn,  and  which  he  had  seen  in  the  "^^ 
barn  a  few  days  before  it  had  been  broken  open.  One  Bet«pu. 
Dittman  testified  substantially  to  the  same  matter,  as  to 
the  sack  being  similar  to  the  one  used  by  him  at  the 
barn ;  and  he  believed  it  to  have  been  in  the  barn  for 
some  days  before  the  stable  was  broken  open.  He  be- 
lieved it  to  be  one  he  had  seen  there,  for  he  had  used  it 
wiping  verdigris  from  a  horse's  foot,  and  the  sack  had 
grease  spots  on  it  similar  to  the  one  before  the  jury ;  and 
while  he  would  not  swear  positively  that  it  was  the  same 
sack,  he  had  no  doubt  of  its  being  the  same  one  he  had 
used.  And  one  John  Haley  also  testified  that  the  next 
day  after  the  alleged  house-breaking  he  met  the  prisoner 
at  the  court  house,  and  asked  him  where  Woods  was ; 
and  the  prisoner  replied  that  he  had  gone  to  Columbus 
to  sell  some  furs.  It  was  also  testified  to  by  the  said 
Woods,  that  he  had  told  the  said  prisoner  the  night  be- 
fore, that  he  was  going  to  Columbus,  Ohio,  and  that  he 
did  not  go  away  from  Parkersburg  until  some  time  on 
the  13th  of  March  1877,  when  he  took  away  the  furs 
from  the  house  of  Skinner.  And  it  was  also  proven 
that  the  said  Woods  was  known  by  several  different 
names,  and  that  the  prisoner  had  been  seen  with  Woods 
and  had  known  him  for  some  time;  and  that  the  pris- 
oner knew  Woods's  name,  and  that  on  the  night  of 
the  alleged  breaking  had  called  him  by  another  and 
different  name  than  Woods.  And  it  was  also  proven 
that  the  said  barn  was,  on  the  night  of  the  12th  of 
March  1877,  situated  in  Parkersburg,  Wood  county, 
West  Virginia;  and  that  it  was  situated  on  an  alley  in 
the  rear  of  a  butcher  shop  of  the  said  Maddox ;  and  that 
said  Betsall  had  been,  up  until  a  week  or  such  matter  of 
the  alleged  breaking,  in  the  employ  of  the  said  Maddox, 
and  had  been  frequently  with  said  Maddox  in  said  barn, 
and  had  seen  furs  there,  which  said  Maddox  had  pur- 
chased and  afterwards  sold,  and  knew  that  said  Maddox 
kept  his  furs  there  until  he  sold  them ;  but  it  did  not 
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spedij^Term.  ^ppcar  he  had  deeii  these  furs  prior  to  the  date  of  their 

"^^        being  taken.     It  was  also  proved  the  said  furs  were  vari- 

Betoau.      ously  estimated  from  $13.35  to  $24.00  in  vahie  ;  and  these 

were  all  the  facts  proved  on  the  trial.    And  to  the  opinion 

of  the  court  overruling  said  motion  to  grant  a  new  trial, 

the  prisoner,  by  his  counsel  excepted,  and  this  his  bill  of 

exceptions  tenders,  and   prays  that  the  same  may   be 

signed,  sealed  and  saved,  and  made  a  part  of  the  record 

in  this  cause,  which  is  accordingly  done." 

Exception  No.  3. 

^^ Be  it  remembered y  That  on  the  calling  ofthiscau^e, 
the  prisoner  moved  the  court  to  continue  this  cause,  and 
in  support  of  his  motion,  oflered  his  affidavit  in  these 
words  and  figures  following,  to-wit : 

This  day,  Frederick  Betsall,  above  named  defendant, 
personally  appeared  before  the  undersigned,  and  made 
oath  that  he  cannot  safely  go  to  trial  at  this  time  ;  that 
he  has  material  witnesses,  who  reside  in  Washington 
county,  Ohio,  at  Marietta,  whose  testimony  is  material 
to  him  on  the  trial  of  said  case  ;  that  he  has  made  eJBTorts 
to  obtain  their  evidence  by  their  personal  appearand 
here  this  term  ;  that  he  has  assurances  that  if  he  has  an 
opportunity  until  next  term,  he  will  be  able  to  have  the 
said  witnesses  in  attendance ;  that  the  State  relies  mainly 
on  the  testimony  of  one  Charles  Woods,  who  is  indicted 
for  the  same  ofiense  as  affiant;  that  it  is  claimed  that 
the  said  Woods  was  a  confederate  with  the  affiant  in  the 
commission  of  the  offense  charged  in  the  said  indictment ; 
that  affiant,  in  the  most  emphatic  terms,  denies  that  he 
had  anything  whatsoever  to  do  with  the  commission  of 
said  offense;  and  he  says  that  he  cannot  proceed  to  trial 
without  said  testimony ;  that  he  cannot  prove  the  facts  he 
desires  by  any  other  witnesses  in  the  knowledge  of  affiant. 

"  Frederick  X  Betsall. 

mark. 

"  Taken,  subscribed  and  sworn  to  before  me  in  open 
court,  the  12th  of  April  1877. 

*^Law.  P.  Neal,  Oerkr 
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Thereupon,  on  the  reading  of  said  affidavit,  the  court  gpecuf'a'erra. 
interrogated  the  prisoner  on  oath,  at  the  bar  of  the  court,  "^^ 
as  to  the  matters  set  forth  in  said  affidavit.  When  he  Betsaiu 
stated  that  he  had  taken  no  steps  to  obtain  the  at- 
tendance of  said  witnesses  residing  in  Marietta,  Ohio; 
that  said  witnesses  resided  in  said  city  of  Marietta,  in 
the  State  of  Ohio,  and  that  it  was  only  twelve  miles  from 
the  court  house  of  Wood  county;  that  he  had  a  father 
and  brother  residing  in  Parkersburg,  who  were  able  to 
go  for  said  witnesses,  and  secure  their  attendance,  if  it 
could  be  done;  but  that  he  has  not  asked  them  to  go  for 
him,  or  any  one  else,  to  see  if  the  attendance  of  said  wit- 
nesses could  be  procured;  that  he  had  taken  out  no  sub- 
poena whatsoever  for  said  witnesses,  nor  has  he  any 
reason  to  suppose  that  if  the  case  was  continued,  that 
said  witnesses  could  be  produced  on  the  trial  of  the  case, 
except  that  his  counsel  had  told  him  they  could  be  got; 
and  the  court  doth  certify  that  after  the  grand  jury  for 
the  spring  term  1877,  of  the  said  court  had  been  dis- 
charged, the  said  prisoner  and  said  Woods  were  commit- 
ted to  the  jail,  charged  with  the  offi?nse  of  house-break- 
ing; and  that  at  their  request,  the  court  caused  a  special 
grand  jury  to  be  summoned,  so  that  they  could  be  in- 
dicted and  tried  at  the  present  term  of  the  court,  rather 
than  lie  in  jail  all  the  summer,  until  the  next  term 
of  the  court,  which  is  in  September;  that  the  grand 
jury  was  directed  to  be  summoned  for  Monday,  the  9th 
day  of  April  1877,  when  the  prisoner  was  indicted  for 
the  offense  as  alleged  in  the  indictment;  that  immediately 
on  said  indictment  being  presented  against  him,  the 
court  caused  the  prisoner  to  be  brought  into  court  on 
the  same  Monday,  in  order  that  he  might  have  notice 
and  prepare  for  trial;  and  thereupon  the  prisoner  entered 
his  plea  of  not  guilty,  at  which  time  the  trial  was  set  for 
the  following  Thursday;  that  the  prisoner  stated  in  open 
court  that  he  would  be  ready  for  trial  on  said  Thursday, 
the  12th  day  of  April  1877,  to  which  the  case  was  laid  over, 
in  order  that  he  might  procure  such  witnesses  as  he  might 
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desire,  and  prepare  for  his  trial.  The  court  doth  further 
certify  that  ample  time  was  given  him  to  obtain  witnesses 
from  Marietta,  Ohio,  twelve  miles  distant,  if  they  would 
come,  as  there  is  communication  by  railroad  several  times 
a  day,  between  Parkersburg  and  Marietta  ;  that  said  vrit- 
nosses  could  only  be  procured  by  jiersonal  solicitation, 
as  the  court  had  no  power  to  compel  the  attendance  of  wit- 
nesses from  the  state  of  Ohio,  on  the  prisoner's  behalf. 
The  court  doth  certify  that  when  the  case  was  called  for 
trial  on  said  Thursday,  the  12th  day  of  April  1877,  the 
said  prisoner  presented  the  said  aflSdavit,  and  that  the 
same  was  considered  along  with  the  facts  set  out  in  this 
bill  of  exception  by  the  court.  Whereupon  the  court 
overruled  said  motion  to  continue  the  case.  To  which 
opinion  of  the  court  refusing  to  continue  the  case,  the 
prisoner,  by  his  counsel,  excepted;  and  his  bill  of  excep- 
tion tenders  and  prays  that  the  same  may  be  signed,  seal- 
ed and  saved  to  him,  and  made  part  of  the  record  in  this 


cause,  and  the  same  is  done." 


Exception  No.  4. 
"  Be  it  remembered,  That  the  prisoner,  after  the  verdict 
of  the  jury  had  been  rendered,  moved  the  court  to  set 
aside  the  verdict  and  award  him  a  new  trial,  on  the 
ground  of  the  after-discovered  evidence,  as  set  forth  in 
his  own  affidavit  and  the  affidavit  of  Rosa  Wires,  of  such 
facts  so  discovered.  The  affidavits  are  in  the  words  and 
figures  following,  to-wit,  hereinafter  copied.  And  the 
prosecuting  attorney  tendered  five  several  counter  affi- 
davits :  J.  M.  Baker,  J.  H.  Spence,  W.  P.  Maddox,  Ros- 
ana  Bowers,  and  Bur  Harden,  in  the  words  and  figures 
following,  to-wit,  hereinafter  copied.  And  the  prisoner 
also  oifered  the  affidavit  of  Rachel  Davis,  in  the  words 
and  figures  following,  to-wit,  hereinafter  copied.  But 
the  court  overruled  said  motion,  and  thereupon  tlie 
prisoner  excepted,  and  this  his  bill  of  exception  tenders 
and  pi*ays  that  the  same  may  be  signed,  sealed,  and 
saved,  and  made  part  of  the  record  in  this  cause,  which 
ie  so  done," 
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The  affidavits  of  the  prisoner  and  Rosa  Wires  are  as  spp,.i]2^erm. 


follows:  'si^;r 

"  This  day  Frederick  Betsall,  above  named,  made  oath  peiaii. 
before  me  that  he  was  surprised,  on  the  trial  of  the 
case  aforesaid,  by  the  evidence  of  one  John  Haley,  who 
testified  about  a  pretended  conversation  with  affiant  be- 
fore the  court  house,  concerning  the  party  Charles 
Woods,  an  alleged  accomplice,  and  that  such  conversa- 
tion took  place  on  the  13th  day  of  March,  1877.  Affiant 
says  that  he  had  no  such  conversation  with  said  Haley 

on  the day  of  March,  1877,  that  he  was  not  able  to 

leave  his  room  on  that  day,  but  that  he  was  too  much 
under  the  influence  of  liquor;  that  he  did  not  know,  and 
had  not  remembered  distinctly  where,  and  who  was' with 
him  on  the  13th  of  March,  aforesaid.  That  he  learned 
since  the  trial  closed,  that  he  has  a  witness  whose  testi- 
mony is  material  in  this  case,  and  that  he  could  not  by 
due  diligence  obtain  his  testimony;  that  he  was  not 
aware  of  the  existence  of  the  testimony,  nor  of  its  mate- 
riality, until  about  the  time  the  evidence  was  closed. 
And  that  he  had  no  possible  means  of  knowing  what  he 
could  prove  on  that  point,  until  after  the  jury  had  ren- 
dered their  verdict;  and  then  he  was  informed  by  a  friend 
that  witnesses  whose  affidavits  are  taken,  Rosa  Wires,  aiid 
also  Mrs.  Bowers,  one  of  the  neighbors,  can  prove  sub- 
stantially the  facts  set  forth  in  her  affidavit.  And  he 
further  says  that  he  used  due  diligence  to  obtain  this 
testimony  for  his  defense  against  the  fatal  and  malicious 
testimony  of  the  said  Charles  Woods." 

"  This  day  Rosa  Wires  personally  appeared  before  the 
undersigned,  and  make  oath  that  she  is  well  acquainted 
with  the  prisoner;  that  on  the  night  of  the  12th  of 
March  1877,  th(^  prisoner  called  to  her  house  about  be- 
tween eleven  and  twelve  o'clock,  very  much  intoxicated, 
and  stayed  all  night ;  that  he  had  been  boarding  at  her 
house  for  some  months,  and  that  on  the  l3th  day  of 
March  1877,  prisoner  was  so  much  under  the  influence 

of  his  spree,  that  he  did  not  leave  or  go  away  from 

house  until  Monday  morning ;  that  on  Tuesday,  the  13th, 
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spedirTerm.  ^^^  ^^^^  <>"*  ^°^  g^*  Hquor  for  him  at  his  request,  and 

^^       she  is  positive  the  prisoner  did  not  go  away  from  her 

Bet^i.      house  before  Wednesday  morning ;  that  affiant  has  been 

an  invalid  for  several  weeks,  unable  to  go  to  the  court 

house  to  give  evidence ;  that  she  did inform  the 

prisoner's  counsel  of  what  she  knew,  as  aforesaid,  until 
the  14th  day  of  April  1877,  after  the  trial  had  closed.'' 

On  the  14th  day  of  April  1877,  judgment  was  entered 
upon  said  verdict  of  the  jury,  to  which  judgment  a  writ 
of  error  was  granted. 


John  A.  Hutchinson,  for  the  prisoner  : 

1st.  (a.)  The  continuance  should  have  been  grantetl 
as  set  out  in  exception  No.  3.  The  affidavit  of  plaintifi' 
in  error  was  sufficient  for  the  purpose ;  and  no  artifice  of 
the  prisoner  appeared  to  justify  the  belief  that  the  pur- 
pose was  delay.  Whitey  v.  State  38  Gra.  50 ;  State  v. 
Frazier,  2  Bay  96 ;  State  v.  Lewis,  1   Bay  1. 

(6.)  The  court  erred  in  considering,  upon  the  applica- 
tion for  continuance,  the  facts  which  it  certified  as  exist- 
ing within  its  own  knowledge ;  not  proven  in  the  pres- 
ence of  the  prisoner. 

These  facts,  if  pertinent,  ought  to  have  been  adduced 
orally  before  the  court  in  presence  of  the  accused.  How- 
was  he  to  know  upon  what  information  of  fact  the  court 
would  act,  in  the  determination  of  the  motion  ? 

Facts  shown  to  the  court,  as  well  as  those  personally 
within  the  knowledge  of  the  jury,  must  be  given  in  the 
cause  under  the  sanction  of  an  oath,  in  the  presence  of 
the  prisoner:  Cooley's  Const.  Lim.  318  side  page; 
Jackson  V.  Com,  19  Gratt.  656;  Wade  v.  StaU,  12 
Ga.  25. 

The  Constitution  of  this  State,  article  III.,  §14,  re- 
quires that  the  witnesses  against  the  accused  shall  con- 
front him;  that  he  shall   have  a  reasonable  time  to 
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prepare  for  his  defense.     These  guarantees  were  not  se-  gpedla^Term. 
cured  to  the  plaintiff  in  error.  ^Hi^ 

2d.  The  instruction  set  out  in  bill  of  exceptions  No.       Betsaii. 
1,  ought  to  have  been  given  to  the  jury.     It  correctly 
stated  the  law. 

It  was  for  the  jury  to  find  from  the  evidence  whether 
there  was  buch  joint  ownership  of  the  house  or  barn  as 
made  a  variance  from  the  description  of  it  in  the  indict- 
ment. If  such  variance  was  found  it  was  material : 
East.  P.  C.  499;  1  Am.  Cr.  Law  §595;  2  Rus.  on  Cr. 
86;  2  Am.  Cr.  Law  §1822;  2  Am.  Cr.  Law  §1833;  2 
Am.  Cr.  Law  §1610 ;  Hughes's  Case,  17  Gratt.  565. 

3.  The  verdict  was  contrary  to  the  evidence.  The 
only  testimony  as  to  the  commission  of  the  offense  was 
that  of  the  pretended  accomplice  Charles  Woods. 

Eussell  2  vol,  960,  says :  "  It  has  long  been  considered 
as  a  general  rule  of  practice  that  the  testimony  of  an  ac- 
complice ought  to  receive  confirmation,  and  unless  cor- 
roborated in  some  material  part  by  unimpeachable  evidence 
the  judge  should  advise  the  jury  to  acquit."     Ibid  962. 

The  corroboration  must  be  on  some  point  which  eon- 
neeU  the  prisoner  with  the  charge :  Ibid  963  ;  Rex  v. 
Webb,  6  C.  &  P.  595  (25  Eng.  Com.  L.);  Rex  v.  Addis, 
6  C.  &  P.  388,  (25  Eng.  Com.  L.);  Rex  v.  Farler,  8  C.  & 
P.  10634  (25  Eng.  Com  L.);  Rex  v.  Stubbs,  33  Eng.  L. 
&  Eq.  552 ;  1  Whar.  Am.  Cr.  Law  §789  (7th  ed.) 

It  will  be  impossible  for  the  most  astute  mind  to  find 
in  the  evidence  certified,  in  exception  No.  2,  anything 
material  to  the  charge,  and  which  directly  or  indirectly  con- 
nects the  accused  with  it,  corroborative  of  anything  testi- 
fied by  the  alleged  accomplice,  Woods.  This  exception 
shows  that  Woods  was  contradicted  in  several  material 
particulars  by  other  witnesses. 

It  will  appear  by  the  record,  that  the  prosecution 
deemed  it  sufficient  matter  of  corroboration,  to  prove  that 
the  stable  had  been  broken  open  and  the  furs  stolen ; 
but,  as  the  judges  in  the  cases  cited  say,  this  is  not  cor- 
roboration in  material  matters. 
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What  does  it  prove  towards  connecting  the  accused 
-  with  the  charge,  to  show  that  the  stable  was  broken  and 
the  goods  stolen  ?  Of  course  the  thief  who  did  commit 
the  crime,  and  who  comes  forward  to  implicate  another, 
will  be  able  to  swear  to  mechanical  circumstances^  to 
show  that  an  offense  was  committed ;  but  this  does  not 
advance  the  proof  of  the  guilt  of  the  accused.  These  dis- 
tinctions are  clear  in  all  the  authorities :  Rex  v.  H  e66, 6 
C.  &  P.  25;  Eng.  C.  L.  595;  Cbw.  v.  Bomcorth,  22 
Pick.  397. 

4th.  (a).  It  was  error  not  to  grant  a  new  trial  on  the 
ground  of  after-discovered  testimony.  Bill  of  exceptions, 
No.  4. 

It  was  important  testimony  to  be  considered  by  a  jury, 
and  would  doubtless  have  changed  the  result  of  the  trial, 
had  the  accused  had  the  benefit  of  the  evidence,  he  dis- 
covered after  the  trial  had  closed :  Reed^a  Case,  22  Gratt. 
924,  946. 

(6).  It  was  error  to  permit  the  State  to  introduce,  in 
opposition  to  the  motion  for  a  new  trial  on  the  ground 
of  after-discovered  evidence,  the  counter-affidavits,  made 
part  of  exceptions  No.  4.  The  prisoner  must  be  con- 
fronted by  the  witnesses  at  every  stage  of  the  proceed- 
ings calculated  to  deprive  him  of  life  or  liberty.  Pre- 
pared evidence,  by  deposition  or  affidavit,  is  never 
admissible  against  the  accused,  in  a  case  involving  life 
or  liberty,  in  this  State.  These  privileges  are  too  sacred 
to  be  taken  away  upon  mere  affidavits :  Jaeh<on's  Ckju*e, 
19  Gratt.  656. 

But,  the  value  of  the  grounds  for  the  motion  was 
to  be  determined  by  the  facts  the  prisoner  brought  l)e- 
fore  the  court.  Whether  the  witnesses,  upon  whose*  tes- 
timony the  accused  was  seeking  a  new  trial,  were  worthy 
of  credit  or  impure,  was  not  a  question  to  be  passed  on 
summarily  by  the  court.  It  was  not  involved  in  the 
motion. 

The  affidavits,  thrust  in  by  the  prosecution,  go  to  the 
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extent  of  impeaching  the  chastity  of  the  witness,  Rosa  gpecila^Tenn. 
Wires,  whose  testimony  was  after-discovered.  ^^ 

The  court  seems  to  have  given  weight  to  these  counter-  Beiiaii. 
affidavits,  to  the  prejudice  of  the  prisoner.  Had  the 
prisoner  consented  in  open  court  to  the  reading  and  con- 
sideration of  these  affidavits,  it  would  have  been  in  vio- 
lation of  constitutional  right,  which  he  is  not  permitted, 
in  a  felony  case,  to  waive :  Rex  v.  Foster ,  7  C.  &  P.  495; 
3  Whart.  C.  L.  §2997 ;  Maurer  v.  People,  43  N.  Y.  1. 

The  Attorney  General  cites:  §3164,  3  Whart.  Am. 
C.  L.  This  action  is  founded  in  certain  civil  cases,  not 
a  criminal  case  can  be  found  in  which  such  practice  is 
admitted. 

In  Grayson's  Casey  6  Gratt.  712,  so  far  as  Judge  Scott 
stated  the  rule  applicable  to  a  motion  for  a  new  trial, 
because  the  verdict  was  contrary  to  law  and  evidence,  it 
may  be  correct;  but  Judge  Lomax  would  not  go  that  far, 
and  the  case  is  not  in  point  on  a  motion  based  on  after- 
discovered  evidence:  People  v.  Lambert,  5  Mich.  349, 
where  in  "criminal"  proceedings  it  was  held,  that  the 
prisoner  must  be  confronted  with  the  witnesses  against 
him:  People  v.  Dray,  6  Col.  248;  Hooker  v.  Com.,  13 
Gratt.  763,  per  Samuel  Judge ;  People  v.  Jones,  24  Mich. 
215. 

The  Court  no  doubt^wiU  observe  the  zealous  conduct 
of  the  policeman  Baker,  who  made  two  of  the  affidavits 
in  the  record.  The  affidavit  of  Rachel  Davis  plainly 
shows  that  Baker  was  seeking  to  keep  away  important 
testimony,  which  the  prisoner  was  entitled  to. 

Notwithstanding  this,  the  prisoner  is  deprived  of  his 
constitutional  guarantees,  and  suffered  to  be  degraded 
and  punished  upon  the  uncorroborated  testimony  of  a 
pretended  accomplice. 

There  was  no  fielding  that  the  indictment  was  '*a  true 
bill." 

Attorney  General,  for  the  State  : 

A  motion  for  continuance  is  addressed  to  the  sound 
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speciij'xerm.  discretion  of  the  court ;  and  unless  it  dearly  appears  to 
State  ^^^  court  in  this  case,  that  this  discretion  was  improper- 
Betaaii.  ^Y  excrcised  by  the  court  below,  the  case  should  not  be 
reversed,  because  of  the  refusal  to  grant  the  continuance 
asked  for :  Smith  v.  Commonwealth^  2  Va.  Cases  6  ;  Bled- 
soe^8  case,  6  Rand.  673 ;  Russell  v.  OommonweaJihy  Va. 
Ct.  of  Ap.  reported  in  Va.  Law  Journal  for  July  1877 ; 
17  Gratt.  629,  HewiU's  case. 

The  court  below,  upon  the  motion  to  continue,  could 
clearly,  consider  not  only  the  affidavit  of  the  priso- 
ner, but  the  statement  made  by  the  prisoner  upoo 
his  voluntary  oath,  (voluntary,  because  he  could  have 
refxised  to  have  made  it),  and  also  whatever  may  have 
taken  place  in  open  court,  in  the  presence  of  the  prisoner, 
as  to  the  trial  of  the  case;  and  it  is  therefore  submitted, 
that  leaving  out  of  view  '^  the  facts  and  circumstances  " 
which  it  is  complained  the  court  "  assumed  to  exist," 
the  court  did  not  err  in  refusing  the  continuance  asked 
for. 

Without  these  "  facts  and  circumstances  "  referred  to, 
which  it  is  claimed  were  not  proved  or  established,  on 
the  hearing  of  the  motion,  in  the  presence  of  the  prisoner, 
how  stood  the  facts  as  shown  by  the  record  ? 

At  the  request  of  the  prisoner,  a  special  grand  jurj- 
had  been  summoned.  He  was  indicted.  This  was  on 
Monday.  He  then  stated  in  open  court  that  he  would 
be  ready  for  trial  on  Thursday.  For  his  accommodation 
the  trial  was  postponed  until  Thursday,  in  order  that  he 
might  prepare  for  the  trial  and  have  his  witnesses,  if  any 
he  had,  then  in  attendance.  Thursday  arrived.  He 
moved  for  a  continuance,  relying  alone  on  his  own  affi- 
davit that  there  were  witnesses  in  Ohio,  whose  testimony 
he  says  was  material.  He  had  issued  no  subpoena.  He 
had  taken  no  steps  to  procure  the  attendance  of  wit- 
nesses. So  far  as  it  appears,  he  knew  their  materiality 
upon  Monday  as  well  as  he  did  on  Thursday.  His  father 
and  brother,  residing  in  Parkersburg,  were  able  to  go 
for  the  witnesses,  only  twelve  miles  away,  yet    they 
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were   not   even   asked    to   go,    nor   was  any   one   else  gpecilS'Tenn. 
a«ked  to  nee  whether  their  attendance  could  be  procured.        ^^ 
No  fact  was  stated  or  reason  given  why  he  could  ever       Beiiaii. 
hope  to  procure  their  attendance. 

The  oath,  that  he  made,  contradicts  directly  the  state- 
ment of  his  written  affidavit,  in  so  far  as  he  therein 
states  that  he  had  made  efforts  to  obtain  the  attendance 
of  the  witnesses  and  that  he  had  assurances  that  he  would 
be  able  to  procure  their  attendance  at  a  future  term. 

Did  the  court  err  upon  such  a  state  of  the  case  in  re- 
fusing a  continuance  ?  It  is  submitted  that  it  did  not. 
2  Va.  Cases,  156.  5  Leigh  715.  1  Rob.  R.  591.  10 
Gratt.  683.     6  Rand.  704.     9  Leigh  639.      8  Gratt.  696. 

It  will  be  observed  that  "  alleged  facts  and  circum- 
stances set  forth  in  the  bill  of  exceptions,  beginning  with 
the  paragraph  *and  the  court  doth  further  certify,'"  add 
nothing  in  effect  to  the  facts  otherwise  shown  in  the  ex- 
ception. 

It  fully  appeared  to  the  court,  otherwise  in  the  case 
(by  the  affidavit  and  oath  of  the  defendant),  that  his  wit- 
nesses resided  in  Marietta,  Ohio,  only  twelve  miles  dis- 
tant from  Parkersburg  ;  and  it  was  known  to  the  court 
and  the  prisoner  that  the  case  had  been  laid  over  from 
Monday  in  order  to  give  him  time  to  prepare  for  trial, 
and  that  the  court  could  not  compel  the  attendance  of 
said  witnesses. 

As  to  the  first  exception :  It  is  submitted  that  the 
court  should  have  refused  the  instruction  asked  for, 
because : 

Ist.  It  tended  to  confuse  the  jury. 

2d.  It  was  not  authorized  by  the  testimony. 

3d.  Because,  under  the  law,  the  testimony  sufficiently 
proved  the  description  in  the  indictment.  Code  of  W. 
Va.,  page  714  sec.  7.  2  Am.  C.  Law,  (Wharton,  6th 
ed.),  sections  1577,  1583,  1588. 

As  to  the  second  exception  :     Admitting  for  the  sake 
of  argument,  the  rule  in  England  and  this  country  too, 
to  be  as  claimed  for  the  defendant,  that  a  prisoner  can- 
si 
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not  be  convicted  upon  the  testimony  of  an  accomplice, 
unless  that  testimony  was  corroborated  in  some  material 
part  by  unimpeachable  testimony,  could  not  the  jury, 
the  judges  of  the  law  and  testimony,  have  well  believed, 
from  the  testimony  before  them,  that  Woods  was  corrob- 
orated in  some  material  part  by  fects  connecting  the 
])risoner  with  the  charge  ?  \ 

The  prisoner  was  familiar  with  the  barn,  knew  that 
Maddox  kept  furs  there ;  he  was  intimate  with  Woods^ 
so  intimate  that  he  called  him  by  some  other  name  than 
Woods ;  on  the  night  of  the  alleged  commission   of  the 
ofiense  charged,  the  prisoner  and  Woods  met  in  the  street 
about  nine  o'clock,  P.  M.;  they  went  to  Wagoner's  saloon 
together,  drank  together,  were  there  about  an  hour,  left 
together,  and  in  about  an  hour  afterwards  came  togethe 
at  Phillips's  house,  drank  there  together,  remained  there 
together  for  some  time,  and  were  seen  together  till  about 
two  o'clock  the  next  morning;  the  stable  was broken^in- 
to,  the  furs  were  stolen,  and  the  prisoner  the  next  day, 
when  Haley  inquired  of  him  about  Woods,   told  him 
that  Woods  had  gone  to  Columbus  to  sell  furs. 

To  use  the  language  found  in  2  Russell  on  Crimes, 
page  968,  I  ask,  could  not  the  jury  "reasonably  infer" 
from  the  testimony,  that  the  prisoner  "was  concerned 
with  the  accomplice  in  the  commission  of  the  crime." 

Russell,  on  page  960,  lays  down  the  English  rule  to 
be,  "  that  if  credit  be  given  to  the  testimony  of  an  ac- 
complice, it  requires  no  confirmation  from  another  wit- 
ness," and  "therefore,  if  the  jury  believe  the  evidence  of 
an  accomplice,  they  may  legally  convict  a  prisoner  upon 
it,  though  it  stands  wholly  uncorroborated."  See  also 
Russ.,  962. 

But  in  practice  this  doctrine  became  so  modified,  that 
the  judge  would  advise  the  jury  to  acquit,  if  the  testimo- 
ny of  the  accomplice  wanted  confirmation. 

It  was  not  a  question  of  Zaw?,  but  ot  practice  in  the 
courts :  2  Russ.  950.  Rex  v.  Stubbs,  33  Eng.  Law  and 
Eq.  552-3.     1  Am.  C.  Law,  section  789,  6th  ed. 
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Wharton  in  his  American  Criminal  Law,  vol.  1  sec-  specufTerm. 
tion  783,  says  "the  preponderance  of  authority   in  this        "j^^ 
country  is  that  a  jury  may  convict  a  prisoner  on  the  tes-       Bet»ii. 
timony  of  an  accomplice  alone,  though  the  court  may 
advise  an  acquittal,  unless  such  testimony  is  corroborat- 
ed on  material  points." 

The  court  was  not  asked'  to  instruct  the  jury  as  to  the 
weight  to  be  given  to  the  testimony  of  an  acaamplice. 

It  is  therefore  submitted  that  this  Court  ought  not, 
after  a  conviction  had  upon  the  testimony  given,  with- 
out any  interference  by  the  judge  below,  or  without  his 
being  asked  for  any  instruction,  and  when  he  refused  a 
new  trial,  now  reverse  the  case  and  grant  such  new  trial 
to  the  prisoner. 

As  to  exception  No.  4 :  Leaving  out  of  view  the 
counter  affidavits  tendered  by  the  prosecuting  attorney, 
was  it  error  to  overrule  the  motion  for  a  new  trial  found- 
ed upon  the  affidavits  of  Rosa  Wires  and  the  defendant? 

After-discovered  evidence,  in  order  to  afford  proper 
ground  for  a  new  trial,  must  possess  all  of  the  follow- 
ing qualifications : 

Ist.  It  must  have  been  discovered  since  the  former 
trial. 

2d.  It  must  be  such  as  reasonable  diligence  upon  the 
part  of  the  defendant  could  not  have  secured  at  the  for- 
mer trial. 

3d.  It  must  be  material  in  its  object,  and  not  merely 
cumulative  or  collateral. 

4th.  It  must  be  such  as  ought  to  produce  on  another 
trial  an  opposite  result  on  the  merits. 

6th.  It  must  go  to  the  merits. 

6th.  In  addition  to  these  qualifications,  the  name  of  the 
witness  should  be  given,  and  what  prisoner  expects  to 
prove  by  such  witness  must  be  stated. 

7th.  It  is  generally  necessary  that  the  motion  should  be 
accompanied  by  the  affidavit  of  the  newly  discovered 
witness:  Reed's  cctse,  22  Gratt.  946;  3  Am.  C.  Law 
(Wharton)  sec.  3161 ;  8  Gratt.  637. 
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spedif'remi.       '^^^^  ^^^  affidavits  of  the  prisoner  and  Rosa  Wires  by 
"^^        these  essentials. 

Betmu.  Could  not  the  defendant,  by  the  use  of  reasonable  dili- 

gence, have  secured  the  testimony  of  Rosa  at  the  trial  ? 

He  swears,  it4s  true,  that  he  was  so  much  under  the  in- 
fluence of  liquor  that  he  does  not  distinctly  remember 
"where  he  was  or  who  was*  with  him  on  the  13th  of 
March  "  (the  day  Haley  says  that  he  told  him  at  the 
court  house  that  Woods  had  gone  to  sell  furs);  and  yet 
he  remembers  and  swears  that  he  had  no  such  conversa- 
tion with  Haley.  He  swears  that  he  was  not  away  from 
his  room  at  all  that  day. 

Rosa  swears  that  he  boarded  at  her  house  (it  was  his 
home);  that  he  was  there  all  day  Tuesday  13th,  and  that, 
at  his  retpiestj  she  went  out  and  got  liquor  for  him. 

It  seems,  therefore,  from  these  affidavits,  that  though 
sick  because  of  his  spree,  he  had  mind  enough  to  send  for 
liquor,  and  memory  enough  to  recollect  where  he  was 
all  that  day :  "  in  his  room." 

Haley's  testimony  referred  to  a  conversation  at  the 
court  house,  on  that  day,  and  if  Rosa\s  testimony  was 
only  wanting  to  contradict  Haley,  and  thus  "  have 
changed  the  result  of  the  trial,"  is  it  not  strange  she  was 
not  even  thought  of?  Could  not  reasonable  diligence 
and  enquiry  have  secured  her  presence  ?  The  prisoner 
could  swear  that  he  was  at  her  house,  in  his  room  dur- 
ing all  that  day,  yet,  with  Haley's  testimony  pointing 
directly  back  to  the  day,  he  made  no  effort  to  seek  to  con- 
tradict it ;  no  eflfort  to  show  where  he  was  that  Tuesday. 
It  does  not  even  appear  that  he  informed  his  counsel  of 
his  whereabouts  on  that  day,  or  even  that  his  counsel 
made  any  inquiry  about  it,  though  the  prisoner  ^vas  so 
"  surprised  "  at  the  trial  by  the  testimony  of  Haley,  and 
not  the  slightest  eflfort  was  ever  made  to  rebut  the  effect 
of  Haley's  testimony. 

It  is  complained  that  the  court  below  violated  some 
^*  constitutional  right  "  of  the  prisoner,  in  hearing  the 
the  "  counter  affidavits  "  referred  to  in  said  exception. 
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It  Will  be  obsen'ed  that  no  objection  was  made  in  the  gpecilj^Teim. 
court  below,  so  far  as  the  record  discloses,  to  the  hear-        ^^ 
ing  or  consideration  of  these  afiSdavits,  and  it  is  submitted       Beteaii. 
whether  the  Court  will  now  here,  for  the  first  time,  per- 
mit objections  to  be  made  and  decide  them  ! 

So  far  as  I  can  have  access  to  the  authorities,  referred 
to  by  defendant's  counsel,  or  have  been  able  to  examine 
the  question  he  seeks  to  raise  as  to  those  affidavits,  I  find 
no  case  tending  to  sustain  the  novel  proposition  that  the 
State  cannot,  upon  a  motion  for  a  new  trial,  upon  the 
ground  of  after-discovered  evidence,  introduce  counter 
affidavits  to  those  introduced  by  the  defendant. 

The  "constitutional  right "  of  a  prisoner  to  be  con- 
fronted by  the  witness  upon  every  trial,  before  a  jury  of 
twelve  men,  is  a  "  sacred  right,"  and  upon  every  such 
trial  his  own  witnesses  must  testify  in  their  own  persons. 

But,  when  the  tibial  is  over  and  the  jury  is  discharged, 
<&c.,  and  then  a  motion  is  made  for  another  trial  upon  the 
ground  of  after-discovered  evidence,  based  upon  vrritten 
affidamtSy  why  the  prisoner  should  then  have  the  sacred 
privilege  of  using  such  affidavits,  and  the  State  be  for- 
bidden to  meet  him  with  evidence  of  the  same  character ; 
is  a  query  not  answered  by  the  practice  in  the  courts, 
by  any  authorities  referred  to  or  any  I  can  find,  or  by 
any  reason  of  which  I  have  been  advised. 

In  Groyson^s  case,  6  Gratt.  723,  it  is  laid  down  "  that 
motions  for  new  trials  are  governed  by  the  same  rules  in 
criminal  as  in  civil  cases. 

In  civil  cases,  counter  affidavits  can  not  only  be  used, 
but  by  them  the  credibility  of  the  witness  of  the  opposite 
party  can  be  impeached:  Hill,  on  New  Trials,  396;  3 
Am.  C.  Law  (Wharton),  §3164. 

It  is  therefore  submitted  that  the  court  below  did  not 
err  in  overruling  the  motion  made  by  the  prisoner  for  a 
new  trial.  Attention  is  also  called  to  the  following  au- 
thorities :  Rex  V.  HastingSy  7  C.  &  P.  Eng.  C.  L.  R. 
152 ;  Rex  v.  WUks,  7  C.  &  P.  Eng.  C.  L.  R,  272 ;  Rex.  v 
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specUd^Term.  ^'^Vy  *C-.  6  C.  *  P.  Eng.  C.  L.  R.  179;  3  Phil.    Ev. 
-^^^ 1504,  etc.;  1  Bish.  Cr.  Prae.  1081. 


Betaall. 


Johnson,  Judge,  delivered  the  opinion  of  the  Court: 

The  first  question  we  will  consider  is  that  raised  in  the 
third  bill  of  exceptions :  Did  the  court  err  in  overruling 
the  motion  for  a  continuance?      Upon  the  face   of  the 
affidavit,  we  think  the  defendant  showed  himself  entitled 
to  a  continuance.     He  stated  in  his  affidavit  that  ho  had 
material  witnesses,  who  resided  in  Marietta,  Ohio ;  that 
their  evidence  would  be  material ;  that  he  had  made  ef- 
forts to  get  them ;  that  without  their  evidence  he  could 
not  safely  go  to  trial ;  that  he  could  not  prove  the  same 
facts  by  any  other  witnesses,  within  his  knowledge ;  that 
he  had  assurances  that  if  he  had  until  the  next  term   of 
the  court,  he  could  procure  their  attendance.  If  this  had 
been   all  the  record  disclosed  in  connection    with  said 
motion,  upon  reason  and  authority  we  would  say  that  the 
court  erred  in  overruling  the  motion   for  a  continuance. 
But  the  record  further  shows,  that  upon  the  reading  of 
said  affidavit,  the  court  interrogated   the   prisoner  upon 
oath,  at  the  bar  of  the  court,  as  to  the  matters  set  forth 
in  said  affidavit ;  and  that  he  stated  that  he  had  t^ken 
no  steps  to  obtain  the  attendance  of  said  witnesses  resid- 
ing in  Marietta,  Ohio ;  that  said   witnesses  resided    in 
said  city,  and  that  it  was  only  twelve  miles  from  the 
court  house  of  Wood  county ;  that  he  had  a  father  and 
brother  residing   in  Parkersburg,  who  were  able  to  go 
tor  said  witnesses,  and  secure  their  attendance,  if  it  could 
be  done;  but  that  he  had  not  asked  them  to  go  for  him, 
or  any  one  else,  to  see  if  the  attendance  of  said  witnesses 
could  be  procured ;  that  he  had  not  had  subpoenas  issued 
for  said  witnesses,  nor  had  he  any  reason  to  suppose,  that 
if  the    case   was    continued,    said    witnesses    could    be 
procured  on  the  trial,  except  that  his  counsel  had  told 
him  they  could  be  procured.     It  is  not  necessary  to  con- 
sider whether  the  court  should  have  certified  what  it  did 
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in  said  bill  of  exceptions,  as  to  the  circumstance  of  the  gpeciii^Term. 
special  grand   jury  being  impaneled  at  the  request  of       ^^ 
the  prisoner,  <&c.     The  prisoner,  by  his  own  oath  before       BeitiL 
the  court,  successfully  contradicted  almost  every  material 
allegation  by  him  made  in  his  affidavit;  and,  contrary 
thereto,  showed  that  he  had  made  no  sort  of  effort  to  secure 
the  attendance  of  the  witnesses  he  desired,  and  had  no 
reason,  except  what  his  counsel  told  him,  that  there  was 
any  probability  that  the  attendance  could  have  been  se- 
cured, had  the  continuance  been  had. 

In  HewiiVn  Case,  17  Gratt.  629,  Judge  Moncure  says : 
*^A  motion  for  a  continuance  is  addressed  to  the  sound 
discretion  of  the  court,  under  all  the  circumstances  of 
the  case ;  and  though  an  appellate  court  will  supervise 
the  action  of  an  inferior  court  in  such  a  motion,  it  will 
not  reverse  a  judgment  on  that  ground,  unless  such  ac- 
tion was  plainly  erroneous."  See  also,  Hai-Dian  v.  Howe, 
27  Gratt.  676 ;  Russell  v.  Commonwealth,  Court  of  Ap- 
peals of  Va.,  1  Va.  Law  Journal  434 ;  Davis  A  Moore  v. 
Walker,  7  W.  Va.  447.  In  the  case  of  Hewitt  v.  Th^ 
Commonwealth,  two  days  before  the  court  commenced, 
the  defendant  made  his  affidavit  as  to  the  materiality,  ab- 
sence, &c.,  of  witnesses,  which,  prima /aciV,  showed  that 
he  ought  to  have  had  his  case  continued,  and  was  absent 
when  the  case  was  called  for  trial,  and  his  counsel  made 
the  motion  for  a  continuance  based  on  said  affidavit ; 
the  court  overruled  the  motion,  and  the  trial  was  had  in 
his  absence,  it  being  an  indictment  for  assault  and  bat- 
tery ;  the  defendant,  by  his  counsel,  excepted  to  the 
ruling  of  the  court;  and  in  the  bill  of  exceptions,  the 
court  gave  as  the  reason  for  overruling  the  motion  for  a 
continuance:  "Because  the  court  was  of  opinion  that  the 
defendant  was  attempting  to  evade  a  trial,  by  absenting 
himself  from  court,  so  as  to  prevent  a  personal  examina- 
tion  in  open  court  on  his  motion  for  a  continuance." 
When  the  proper  affidavit  has  been  made,  as  Judge 
Moncure  in  the  case  before  cited  says,  "the  party  thus 
shows,  prima  fade,  that  he  is  not  ready  for  trial,  though 
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speciif Term.  ^^  ^^^  "^ed  (lue  diligence  to  be  so ;  and  in  the  absence 
^^i^  of  anything  to  show  the  contrary,  the  court  ought  Uj 
Betwii,  give  him  credit  for  honesty  of  intention,  and  to  continue 
the  cavSe,  if  there  be  reasonable  ground  to  believe  that 
the  attendance  of  the  witness  at  the  next  term  of  the 
court  can  be  secured,  especially  if  the  case  has  not  been 
before  continued  for  the  same  cause.  But  circumst^inces 
may  satisfy  the  court  that  the  real  purpose  of  the  party, 
in  moving  for  a  continuance,  is  to  delay  or  evade  the 
trial,  and  not  to  prepare  for  it  and  in  such  a  case,  of 
course,  the  motion  ought  to  be  overruled."  Under  all 
the  circumstances  of  this  case,  we  cannot  say  that  the 
ruling  of  the  court,  in  continuing  the  case,  was  plainly 
erroneous. 

The  point  presented  in  the  first  bill  of  exceptions  is: 
Did  the  court  err  in  refusing  to  give  the  following  in- 
structions ? 

*'If  the  jury  believe  from  the  evidence  that  the  house, 
alleged  to  have  been  broken,  and  entered  by  the  prisoner, 
was,  at  the  time  of  the  alleged  commission  of  the  offense, 
in  the  joint  occupancy  and  possession  of  William  P. 
Maddox  and  J.  H.  Spence ;  and  did  not  belong  to  the 
said  William  P.  Maddox  alone,  as  charged  in  the 
indictment ;  and  that  the  said  Spence  had  one-half  of  the 
said  house  by  virtue  of  an  agreement  to  pay  one-half 
the  rent  for  the  vSQme.  And  if  they  further  believe  that 
there  was  only  one  door  or  entrance  to  said  house,  and 
that  the  same  was  the  common  entrance  of  said  Maddox 
and  said  Spence  to  said  house,  then  they  must  find  the 
prisoner   not   guilty  of  the  house   breaking  charged." 

We  think  the  law  is  properly  propounded  in  the  instruc- 
tion, and  if  there  is  any  evidence  in  the  bill  of  excep- 
tions set  forth,  that  tends  to  disprove  the  material  aver- 
ment in  the  indictment,  referred  to  in  said  instruetionj 
to-wit :  that  the  prisoner  did  "  feloniously  break  and 
enter  a  certain  out-house,  called  a  barn,  and  used  and 
occupied  as  a  warehouse,  the  property  of  one  William  P. 
Maddox/'  &c.,  the   instruction  was  improperly  refused. 
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If  there   is  any   evidence  before    the  jury  tending  to  speciaj^Tenn. 
prove  a  case  supposed  in  an  instruction  asked  for,  and  "  ~  '^^ 
the  instruction  propounds  the  law  correctly,  it  should  be       BetjUu. 
given.     Hopkins,  Brother  &  Co.  v.  Richardsoji,  9  Gratt. 
485.  In  such  a  case,  it  is  best  and  safest  to  give  the  instruc- 
tion:    Ea7'ly  V.   'Garland,  lessee,  13   Gratt.  1.      If   it 
would  be  proper  in  a  civil  case  to  give  the  instruction 
under  such  circumstances,  for  stronger  reasons  it  would 
in  a  criminal  case. 

Does  the  evidence  tend  to  prove  that  the  property  in 
the  barn  at  the  time  of  the  alleged  house  breaking,  was 
not  in  W.  P.  Maddux,  but  in  W.  P.  Maddux  and  J.  H. 
Speiice  ?  The  evidence  is  that  *'  the  prosecution  proved 
that  the  barn,  referred  to  in  the  indictment  as  having  been 
broken  open  and  entered,  was  on  the  12th  day  of  March 
1877  in  the  joint  use  and  occupation  of  W.  P.  Maddox 
and  J.  H.  Spence.  The  said  Maddox  testifying  (no  one 
testifying  to  the  contrary),  that  he  rented  the  barn  from 
one  Woodruff,  to  whom  he  paid  the  rent  for  the  same 
himself;  and  that  he  rented  his  meat  shop  to  Spence, 
and  hired  to  him  the  privilege  of  keeping  his  horse  and 
feed  in  said  stable,  for  which  he  paid  him;  that  said 
Spence  had  a  key  to  the  door  as  well  as  himself,  there 
being  two  keys  to  the  lock ;  that  said  Spence  was  there 
at  his  pleasure,  and  that  he  could  take  the  privilege 
from  him  at  any  moment ;  that  the  stable  or  barn  was 
entirely  under  his  control,  and  in  the  actual  possession  of 
him  (said  Maddox).  And  there  was  only  one  outer  door 
or  entrance  to  the  said  barn." 

"  If  the  rule,"  remarks  Mr.  East,  "  by  which  to  ascer- 
tain the  ownership,  may  be  compressed  with  sufficient 
discrimation  into  a  small  compass,  I  should  say  generally, 
that  where  the  legal  title  to  the  whole  mansion  remains 
in  the  same  possession,  there  if  he  inhabit  it,  either  by 
himself,  his  family  or  servants,  or  even  by  his  guests, 
the  indictment  must  lay  the  ofifense  to  be  committed 
against^  his  mansion.  And  so  it  is  if  he  let  out  apart- 
ments to  inmates  who  have  a  separate  interest  therein,  if 
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SpeciU^Term.  ^^^7  ^^ve  the  same  outer  door,  or  entrance  into  the  man- 
^j^  sion  in  common  with  himself.  But  it  distinct  families 
Betuii.  be  in  the  exclusive  occupation  of  the  house  and  have 
their  ordinary  residence  or  domicile  there,  without  any 
interference  on  the  part  of  the  proper  owner,  or  if  they 
be  only  in  possession  of  parts  of  the  house  as  inmates  to 
the  owner,  and  have  a  distinct  and  separate  entrance, 
then  the  oifcnse  of  breaking,  &c-,  their  separate  apart- 
ments must  be  laid  to  be  done  against  the  mansion  house 
of  such  occupiers  respectively.  Where  it  appeared  that 
a  servant  lived  in  the  house  of  his  master  at  a  yearly 
rent,  it  was  ruled  that  the  house  could  not  be  described 
as  the  master^s  house,  though  it  be  on  the  premises  where 
the  mastei's  business  is  carried  on, and  although  the  ser- 
vant has  it  because  of  his  service:"  2  Am.  Cr.  Law 
§1577-8. 

In  this  case  there  is  no  dispute  that  W.  P.  Maddoz,  as 
renter  from  WoodruflP  had  the  property  in  the  barn  at 
the  time  the  offense  was  committed,  unless  the  privilege 
granted  to  Spence  disturbed  that  property,  and  made  it 
the  joint  property  of  Maddox  and  Spence,  instead  of  the 
separate  property  of  Maddox  alone.  The  evidence  does 
not  even  tend  to  prove  a  joint  ownership.  The  privilege 
granted  to  Spence,  by  Maddox,  was  not  inconsistent  with 
his  ownership.  A  gentleman  lives  in  a  city,  and  near 
his  mansion  house  he  has  a  stable,  and  he  hires  to  a  man 
in^the  country,  the  privilege  of  putting  his  horse  in  the 
stable  whenever  he  might  come  to  the  city,  and  the  party 
thus  holding  the  privilege  carries  a  key  to  the  stable,  and 
some  night  the  stable  is  broken  open  and  the  country- 
man^s  horse  is  stolen,  would  it  be  proper  for  the  indict- 
ment to  describe  the  stable  as  the  joint  property  of  the 
owner  and  the  countryman?  It  would  be  just  as  rea- 
sonable in  that  case  as  in  the  one  at  bar. 

Spence,  had  but  a  privilege  to  put  his  horse  and  feed 
in  the  stable  or  barn ;  and  that  gave  him  no  property 
therein  ;  and  under  the  circumstances  of  the  case,  had 
the  indictment  described  the  barn  as  the  property  of 


Digitized  by 


Google 


OP  WEST  VIRGINIA.  731 

Maddox  and  Spence,  there  would  have  been  a  fatal  vari-  speciai'renn. 
ance  between  the  allegation  and  the  proof,  and  the  pris-        ^^ 
oner  would  have  been  entitled  to  his  acquittal  of  the       Betnu. 
charge.     We  think  the  court  properly  refused  the  in- 
struction. 

The  fourth  bill  of  exceptions  presents  the  question : 
Whether  the  court  erred  in  overruling  the  prisoner's 
motion  for  a  new  trial,  based  on  the  ground  of  after-dis- 
covered evidence?  In  support  of  the  motion,  the  pris- 
oner's own  affidavit,  and  that  of  Rosa  Wires  and  Rachel 
Davis's  were  filed.  The  attorney  for  the  State  filed  five 
counter-affidavits.  Two  ofthe  affidavits  for  the  State  were 
to  weaken  or  destroy  the  effect  of  Rachel  Davis's  affidavit, 
which  states  that  J.  M.  Baker,  a  policeman,  had  tried  to 
induce  her  to  stay  away  from  court. 

Several  affidavits  of  the  State  were  filed  for  the  pur- 
pose of  showing  that  the  witness,  Rosa  Wires,  relied  on 
by  the  prisoner,  in  his  motion  for  a  new  trial,  was  a 
woman  of  bad  reputation,  and  was  kept  by  the  prisoner 
as  his  mistress. 

If  the  prisoner's  affidavit  did  not  itself,  accompanied 
by  that  of  his  new  witness,  show  that  he  was 
legally  entitled  to  a  new  trial,  it  was  properly  refused. 

In  Read's  Case,  22  Gratt.  925,  it  is  held :  "To  author- 
ize the  granting  of  a  new  trial,  on  the  ground  of  afler-dis- 
covered  evidence,  four  things  are  necessary  :  First — The 
evidence  must  have  been  discovered  since  the  former 
trial.  Second — It  must  be  such  as  reasonable  diligence 
on  the  part  ot  the  party  asking  it  could  not  have  secured 
at  the  former  trial.  Third — It  must  be  material  in  its 
object,  and  not  merely  cumulative  or  corroborative,  or 
collateral.  Fourth — It  must  be  such  as  ought  to  pro- 
duce, on  another  trial,  an  opposite  result  on  the  merits." 
The  affidavit  ofthe  prisoner  states  that  he  was  surprised 
by  the  testimony  of  John  Haley,  a  witness  for  the  State; 
"who  testified  about  a  pretended  conversation  with  affi- 
ant before  the  court  house  concerning  the  party  Charles 
Woods,  an  alleged  accomplice;  and  that  said  conversa- 
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spedid^Tenn.  *^^^  ^^^^  p'^^^  ^^  *h^  13th  day  of  March  1877.    Affiant 
"^^       says  that  he  had  no  such  conversation  with  John  Haley, 

Beteau.      ^^  *^he day  of  March  1877 ;  that  he  was  not  able  to 

leave  his  room  on  that  day ;"  but  be  now  here  even  de- 
nies that  he  had  that  conversation  at  some  other  time 
and  place.  The  time  and  place  is  not  material,  except 
so  far  as  it  might  go  to  impeach  the  credit  of  the  witness. 
The  testimony  is  not  of  that  character  as  w^ould  likely 
lead  to  ^  different  result,  if  it  was  produced  on  a  new 
trial.  There  is  another  fatal  objection  to  it :  if  it  was  pro- 
duced, its?  only  effect  could  be  to  impeach  the  credit  of 
the  witness,  Haley,  before  the  jury;  and  the  general  rule 
is,  that  a  new  trial  will  not  be  granted  where  the  object 
is  to  discredit  a  witness  on  the  other  side :  Thompson  n 
Case,  8  Gratt.  637 ;  Readers  Case,  22  Gratt.  946 ;  Gilii' 
Ian  V.  Ludington,  6  W.  Va.  14").  That  seems  to  be  the 
sole  object  of  this  after-discovered  evidence.  If  new 
trials  were  granted  for  such  purposes,  litigation  would 
never  cease.  We  do  not  think  this  is  a  proper  case  in 
which  an  exception  should  be  made  to  the  general  rale. 
The  court  therefore  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial,  based  upon  the  ground  of  after-dis- 
covered evidence.  Having  decided  that  the  affidavit  of 
the  prisoner  was  wholly  insufficient  to  show  he  was  en- 
titled to  a  new  trial,  the  question  :  whether  the  court 
erred  in  reading  the  ex  parte  affidavits,  impeaching  the 
character  for  chastity  of  the  newly-discovered  witness, 
in  opposition  to  the  prisoner's  motion  for  a  new  trial, 
does  not  fairly  arise  in  the  record,  and  cannot  properly 
be  considered  in  this  case. 

The  second  bill  of  exceptions  raises  the  question  :  Did 
the  court  err  in  overruling  the  prisoner's  motion  for  a 
new  trial,  based  on  the  ground  that  the  verdict  w^as  con- 
trary to  the  law  and  the  evidence  ? 

This  bill  of  exceptions  sets  out  all  the  fects  proven  on 
the  trial;  and  it  is  claimed  by  the  prisoner's  counsel,  that 
the  verdict  of  the  jury  is  based  on  the  uncorroborated 
testimony  of  Charles  Woods,  an  alleged  accomplice  in 
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the  commission  of  the  crime  charged  in  the  indictment,  spedid'Term. 
which  is  insufficient  to  sustain  it.  If  the  only  material  ^i;;^^ 
testimony  before  the  jury  was  the  uncorroborated  testi-  BeiaiL 
mony,  of  the  alleged  accomplice,  Woods,  is  that  suf- 
ficient, under  the  law,  to  justify  the  verdict  ?  There 
seems  to  be  no  doubt  expressed  in  any  of  the 
eases,  that  the  evidence  ot  an  accomplice  is  com- 
petent. Hale  informs  us  that  at  Newgate,  15  Charles 
2,  Henry  Frew  was  indicted  of  burglary,  and  by  ad- 
vice of  Keeling  Chief  Justice,  Brown  Justice,  and 
Wilde  Recorder,  one  Perrin,  who  was  in  jail  for  two 
robberies,  and  confessed  himself  to  be  in  this  burglary, 
was  sworn  as  a  witness  against  Frew.  In  1662,  Tonge, 
Phillips  and  others  were  indicted  for  treason,  and  upon 
conference  with  all  the  judges,  it  was  inter  alia  resolved 
that  a  party  to  the  treason,  who  confessed  it,  may  be  one 
of  the  witnesses  in  case  of  treason  :  for  the  statute  in- 
tended two  such  witnesses,  that  were  allowable  toitnesses  at 
common  law;  and  so  eiparticeps  criminis  may  be  admitted 
as  a  Avitness;  but  the  jury  may,  as  in  other  cases,  con- 
sider of  the  evidence  and  credit  of  the  witnesses. 

In  1672  Mary  PHce  was  convicted  of  treason,  and 
Hyde  of  highway  robbery,  on  the  evidence  of  accom- 
plices, 1  Hale's  P.  C.  303.  See  also  HawMns,  B.  2  chap- 
ter 46,  §18,  who  says  that,  "  it  has  long  been  settled  that 
it  is  no  exception  against  a  witness,  that  he  hath  confessed 
himself  guilty  of  the  same  crime,  if  he  has  not  been  in- 
dicted for  it ;  for  if  no  accomplices  were  to  be  admitted 
as  witnesses,  it  would  be  generally  impossible  to  find 
evidence  to  convict  the  greatest  ofienders.  Also  it  hath 
been  often  ruled  that  accomplices,  who  are  indicted,  are 
good  witnesses  for  the  King,  until  they  be  convicted.'^ 
In  the  case  of  Atwood  and  Robbiyis,  indicted  for  robbery, 
1  Leach.  464,  Judge  Buller  referred  to  the  twelve 
Judges  the  question :  whether  the  evidence  of  an  accom- 
plice, unconfirmed  by  any  other  evidence  that  could  ma- 
terially affect  the  case,  was  sufficient  to  warrant  a  convic- 
tion.    They  were  unanimously  of  opinion,  that  an  ac- 
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specurTerm.  <^niplice  alone  is  a  competent  witness.  The  same  point 
^^  was  also  resolved  in  Durkom  €ind  Orowder^s  ccue,  charged 
Bet«ii.  with  burglary,  1  Leach.  478.  In  Joneses  case,  in  1809, 
Lord  Ellenborough  said,  that  within  a  few  years  a  case 
was  referred  to  the  twelve  Judges,  where  four  men  were 
convicted  of  a  burglary,  on  the  evidence  of  an  accom- 
plice, who  received  no  confirmation  concerning  any  of 
the  facts  which  proved  the  criminality  of  one  of  the 
prisoners ;  but  the  Judges  were  unanimously  of  opinion 
that  the  conviction  as  to  all  the  four  was  legal ;  and  on 
that  opinion  they  all  suffered  the  sentence  of  the  law,  1 
Leach.  466,  note  (a);  2  Camp.  132.  See  Byrd  v.  Uu 
OommonweaUh,  2  Ya.  Cases,  where  these  authorities  are 
collected. 

In  Rex  V.  Addis,  6  C.  &  P.  388,  Patterson,  Judge, 
said :  '^  The  corroboration  of  an  accomplice  ought  to  be 
as  to  some  fact,  or  iacts,  the  truth  or  falsehood  of  which, 
go  to  prove  or  disprove  the  offense  charged  against  the 
prisoner."  In  Rex  v.  Webb  et  al  6  C.  &  P.  595,  Wil- 
liams, Judge  said :  "  Proving  by  other  witnesses,  that  the 
robbery  was  committed  in  the  way  described  by  the  ac- 
complice, is  not  such  confirmation  of  him  as  will  entitle 
his  evidence  to  credit  so  as  to  affect  other  persons.  In- 
deed, I  think,  it  is  really  no  confirmation  at  all,  as 
every  one  will  give  credit  to  a  man  who  avows  himself 
a  principal  felon,  for  at  least  knowing  how  the  felony 
was  committed.  It  has  been  always  my  opinion  that 
confirmation  of  this  kind  is  of  no  use  whatever."  In 
Hex  V.  HastingH  <£:  (rrarcif,  7  C.  &  P.  152,  Ijord  Den- 
man,  C.  J.,  said:  "1  considered,  and  I  believe  my 
learned  brother^  agree  with  me,  that  it  is  altogether  for 
the  jury,  and  they  may,  if  they  please,  act  upon  the  evi- 
dence of  the  accomplice  without  any  confirmation  of  his 
statement.  But  one  would  not,  of  course,  be  induced  to 
give  any  great  degree  of  credit  to  a  person  so  situated." 
In  Rex  V.  Wilkes  &  Edwards,  7  C.  &  P.  272,  Alderson 
B.,  in  charging  the  jury  said  :  "  The  confirmation  of  the 
accomplice  as  to  the  commission  of  the  felony,  is  really 
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no  confirmation  at  all,  because  it  would  be  a  confirma-  gpediS^erm. 
tion  as  much,  if  the  accusation  were  against  you  and  me,        ^^^ 
as  it  would  be  as  to  the  prisoners  who  are  now  on  trial.       Betaaii. 
The  confirmation,  which  I  always  advise  juries  to  require, 
is  the   confirmation,  of   the   accomplice   in   some   fact, 
which  goes  to  fix  the  guilt  on  the  particular  person  who 
is  charged.     You  may  legally  convict  on  the  evidence 
of  an  accomplice   only,  if  you   can   safely  rely   on    the 
testimony  ;  but  I  advise  juries  never  to  act  on  the  evi- 
dence of  an  accomplice,  unless  he  is  confirmed  as  to  the 
particular  person,  who  is  charged  with  the  offense." 

In  Regina  v.  Farber,  8  C.  &  P.  106,  Lord  Abinger  C. 
B.  said  in  summing  up  :  '^  I  am  strongly  inclined  to  think 
that  you  will  not  consider  the  corroboration  in  this  case 
sufficient;  no  one  can  hear  the  case  without  entertaining 
a  suspicion  of  the  prisoner's  guilt ;  but  the  rules  of  law 
must  be  applied  to  all  men  alike.  It  is  a  practice  that 
deserves  all  the  reverence  of  law,  that  Judges  have  uni- 
formly told  juries,  they  ought  not  to  pay  any  respect  to 
the  testimony  of  an  accomplice,  unless  the  accomplice  is 
corroborated  in  some  material  circumstance.  Now  in 
my  opinion,  that  corroboration  ought  to  consist  in  some 
circumstance  that  affects  the  identity  of  the  party  accused. 
A  man  who  has  been  guilty  of  a  crime  himself,  will 
always  be  able  to  relate  the  facts  of  the  case  ;  and  if  the 
corroboration  be  only  on  the  truth  of  that  history  with- 
out identifying  the  persons,  that  is  really  no  corrobora- 
tion at  all." 

In  Regina  v.  Stubbs,  33  Eng.  L.  &  Eq.  551,  decided 
in  1855,  there  had  been  a  conviction  of  the  defendant  on 
the  evidence  of  accomplices,  at  the  quarter  sessions  of 
the  county  of  Durham,  under  the  direction  of  the  chair- 
man :  "that  it  was  not  necessary  that  the  accomplice 
should  be  confirmed  as  to  each  individual  prisoner  being 
connected  with  the  crime  charged,  that  their  being  cor- 
roborated as  to  material  facts,  tending  to  show  that  two 
of  the  other  prisoners  were  connected  with  the  larceny, 
was  sufficient  as  to  the  whole  case ;  but  that  the  jury 
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Hpeciai^erm.  shoiild  look  with  moFe  suspicion  at  the  evidence  in 
state  Stubbs^s  case,  where  there  was  no  corroboration,  than  to 
Beiaii.  ^^^6  cases  of  the  others,  where  there  was  corroboration  ; 
but  that  it  was  a  question  for  the  jury."  The  jury  found 
all  the  prisoners  guilty.  The  question  for  the  opinion 
of  the  court  was:  whether  the  direction  of  the  chairman 
was  right.  Jervis,  Chief  Justice,  said  :  ^*We  cannot  in- 
terfere, though  we  may  regret  the  result  that  has  been 
arrived  at;  for  it  is  contrary  to  the  ordinary  practice.  It 
is  not  a  rule  of  law  that  accomplices  must  be  confirmed, 
in  order  to  render  a  conviction  valid;  and  it  is  the  duty 
of  the  judge  to  tell  the  jury,  that  they  may  act  on  the 
unconfirmed  testimony  of  an  accomplice ;  but  it  is  usual 
in  practice,  for  the  judge  to  advise  the  jury  not  to  con- 
vict on  such  testimony  alone ;  and  juries  generally  at- 
tend to  the  judge's  direction  and  require  confirmation. 
But  it  is  only  a  rule  of  practice. 

There  is  another  point  to  be  noticed :  Where  an  ac- 
complice speaks  to  the  guilt  of  three  prisoners,  and  hics 
testimony  is  confirmed  as  tc»  two  of  them  only,  it  is  pro- 
I)er,  I  think,  for  the  judge  to  advise  the  jury,  that  it  is 
not  safe  to  act  on  his  testimony  as  to  the  third  prisoner, 
in  respect  of  whom  he  is  [not  confirmed ;  for  the  accom- 
plice may  speak  truly  as  to  all  the  facts  of  the  case,  and 
at  the  same  time  in  his  evidence,  substitute  the  third 
prisoner  for  himself,  in  his  narrative  of  the  transaction. 
In  this  case,  the  jury  have  acted  on  the  evidence,  and 
we  cannot  interfere."  Willes,  Judge,  said  :  "This  is  noi 
a  (jucstion  of  law,  but  of  practice  ;  and  questions  of  law 
ran  only  be  reserved  for  our  opinion."  The  conviction 
wits  affirmed.  It  will  be  both  interesting  and  profitable 
to  see  h«)w  the  courts  of  last  resort,  in  a  number  of  our 
states,  have  viewed  the  question  now  under  considera- 
tion. In  Commonrvealth  v.  Bomjoorthy  22  Pick.,  Morton, 
Judge,  in  delivering  the  opinion  of  the  court,  said  :  "It 
is  competent  for  a  jury  to  convict  on  the  testimony  of  an 
aiiconiplice  alone.  The  principle,  which  allows  the  evi- 
dence  to   go  to  the  jury,  necessarily  involves  in  it  a 
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power  in  them  to  believe  it.     The  defendant  has  a  right  specuS'Tcrm. 
to  have  the  jury  decide  upon  the  evidence  which  may  he        ^^^ 
offered  against  him,  and  their  duty  will  require  of  them       Beteau. 
to  return  a  verdict  of  guilty  or  not  guilty,  according  to 
the  conviction  which  that  evidence  shall  produce  in  their 
minds.     But  the  source  of  this  evidence  is  so  corrupt, 
that  it  is  always  looked  upon  with  suspicion  and  jeal- 
ousy, and  is  deemed  unsafe  to  rely   upon   without  con- 
firmation.    Hence  the  court  ever  consider  it  their  duty 
to  advise  a  jury  to  acquit,  where  there  is  no  evidence 
other  than  the  uncorroborated  testimony  of  an  accom- 
plice." 

The  same  position  was  taken  in  Commonwealth  v.  Pric^^ 
10  Gray  472. 

In  The  State  v.  Walcott,  21  Conn.  272,  Church,  C.  J. 
said :  "  The  testimony  of  an  accomplice  is  admissible, 
and  of  course  to  some  extent  is  presumed  to  be  credible. 
The  law  would  not  admit  proof  which  it  had  decided,  a 
priori  should  not  be  believed  when  admitted.  If  credi- 
ble at  all,  it  may  be  sufficiently  so  to  produce  belief  and 
conviction ;  and  this  is  not  unfrequently  true  in  fact. 
The  degree  of  credit,  which  is  due  to  an  accomplice,  is  a 
matter  exclusively  for  the  jury  to  say.  Courts  frequent- 
ly do,  and  ought  to  advise  caution,  in  reposin&c  confidence 
in  the  naked  t<?stimony  of  an  accomplice;  but  this  is 
rather  in  the  exercise  of  a  proper  judicial  discretion,  than 
because  the  law  demands  it."  State  v.  Stebbhis,  29  Conn. 
463.  In  The  People  v.  Costello,  1  Denio.  83,  the  court 
hold,  that  "  although  it  has  often  been  said  by  Judges 
and  elementary  writers,  that  no  person  should  be  con- 
victed on  the  testimony  of  anacc^omplice,  unless  corrob- 
orated by  other  evidence,  still  there  is  no  such  inflexible 
rule  of  law.  It  is  a  question  for  the  jury,  who  are  to 
pass  upon  the  credibility  of  an  accomplice,  as  they  must 
uj)on  that  of  every  other  witness.  His  statements  are 
to  be  receive<l  with  great  caution,  and  the  courts  should 
alwa\'S  so  advise ;'  but  after  all  if  his  testimony  carries 
conviction   to  the  mind  of  the  jury  and  they  are  fully 
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spedai'Term.  Convinced  of  its  truth,  they  should  give  the  same  eflect 
'^^        to  such  testimony,  as  should  be  allowed  to  that  of  an 
Betwu.      unimpeached  witness,  who  is  in  no  respect  implicated  in 
the  offense."     The  People  v.  Davis,  21  Wend.  309. 

In    Upton  V.  The  State  of  Iowa,  Stockton,  Judge,  re- 
ferring to  the  testimony  of  an  accomplice  said:     "His 
testimony  is  that  of  an  accomplice  and  must  be  corrobor- 
ated by  evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  offense,^'  and  held  there  was  no 
such  corroboration,  and  the  judgment  was  reversed  and  a 
new  trial  granted.     In  the  case  of  TTie  State  of  lotoa  v. 
Schlagel,  19  Iowa  169,  Cole,  Judge,  said :  "The  rule  is 
that  if  the  jury  are  satisfied,  that   he   (the  accomplice) 
speaks  the  truth  in  some  material  part  of  his  testimony, 
in    which    they   see    him    confirmed    by  unimpeached 
evidence,    this    may  be    ground    for    their    believing, 
that   he   also   speaks    truth    as    to    other  parts,   as  to 
which    there    may    be    no    confirmation."      He     then 
says:  "Our  statute  (Rev.  Stat.  §4102)  requires  corrobora- 
tion of  an  accomplice  connecting  the  defendant  with  the 
commission  of  the  offense  ;  but  in  this  case  no  question  is 
made  on  that  point."  It  is  presumed  the  same  statute  was 
in  force,  when  the  case  of  Upton  v.   Iowa,  above  cited, 
was  decided.     In  Dawley  v.  The  State,  4  Ind.  128,  it  was 
held,  that  a  jury  may  convict  upon  the  testimony  alone 
of  an  accomplice."     In  Stocking  v.  ITie  State,  7  Ind.  326, 
it  was  held,  "  that  the  evidence  of  an  accomplice  shoald 
be  carefully  scrutinized  by  the  court  and  jury;  yet  the 
jury  may  convict  upon  such  evidence,  even  though  it  be 
unsupported  by  any  corroborating  testimony." 

In  the  case  of  The  State  v.  John  Haney,  2  Dev.  &  Bat. 
390,  Gaston  Judge,  delivering  the  opinion  of  the  court 
said  :  "  This  court  understands  the  rule  of  law  to  be, 
that  unsupported  testimony  of  an  accomplice,  if  it  pro- 
duce undoubting  belief  of  the  prisoner's  guilt,  is  suffi- 
cient to  warrant  a  verdict  affirming  his  guilt ;  such  is 
certainly  the  law  of  the  country,  from  which  we  have 
derived  the  principles  of  our  jurisprudence." 
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In  the  case  of  IJhe  State  v.  John  C.  Hardin,  2  Dev.  &  gpecif  Term. 
Bat.  407,  Ruffin,  C.  J.  said  :  "The  evidence  of  an  ac-        ^^^ 
complice  is  undoubtedly  competent^  and   may  be  acted       Beuiau. 
on  by  the  jury  as  a  warrant  to  convict,  although  entirely 
unsupported.     It  is  however,  dangerous  to  act  exclu- 
sively on  such  evidence,  and  therefore  the  court  may 
properly  caution  the  jury,  and  point  out  the  grounds  for 
requiring  evidence  confirmatory  of  some  substantial  part 
of  it ;  but  the  court  can  do  nothing  more,  and  if  the 
jury  really  yield  faith  to  it,  it  is  not  only  legal,  but  ob- 
ligatory upon  their  consciences  to  found  their  verdict 
upon  it.*' 

In  State  v.  Watson,  31  Mo.  361,  Napton  Judge,  in 
delivering  the  opinion]of  the  court  said :  "  There  seems 
to  be  some  inconsistency  in  the  rules  laid  down  by  text- 
writers  in  relation  to  the  testimony  of  accomplices.  It 
is  conceded  with  great  uniformity,  that  a  conviction 
based  upon  the  uncorroborated  testimony  of  an  accom- 
plice is  legal ;  as  he  is  a  competent  witness,  it  follows 
as  a  consequence  that  his  testimony,  if  credited,  will 
authorize  a  jury  to  convict,  although  unsupported  by 
another  witness.  But  it  is  the  practice  in  England  and 
probably  in  this  country,  where  Judges  are  still  entrust- 
ed with  the  duty  of  charging  the  jury  on  the  facts  as 
well  as  the  law  of  the  case,  to  advise  juries  to  acquit 
when  the  prosecution  rests  on  the  sole  and  uncorrobor- 
ated testimony  of  the  accomplice.*' 

In  the  case  of  The  United  States  v.  Troa>x,  3  McLean 
224,  McLean,  Judge,  instructed  the  jury  :  "that  an  ac- 
complice is  a  competent  witness;  and  that  the  jury  must 
judge  of  his  credibility.  Such  a  witness  always  comes 
before  the  court  and  jury  under  the  most  unfavorable 
circumstances.  By  his  own  admission  he  participated 
in  the  offense,  which  he  charges,  and  is  called  to  establish 
against  the  defendant.  And  this  charge  is  made  by  him 
generally,  if  not  always,  under  a  hope  that  by  making  it, 
he  may  escape  punishment.  Such  a  motive  is  supposed 
to  influence  the  witness  so  strongly,  as  to  take  .from  his 
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specua^Term.  Statements  the  credit,  which  they  might  otherwise  be  en- 
^;^       titled  to.     And  in  addition  to  this,  the  feet  of  having 
BetMii.      committed  the  same  offense  goes  to  impeach  his  credi- 
bility.    From  these  consideration  a  conviction  is  rarely 
founded  alone  upon  the  testimony  of  an  accomplice." 

In  Allen  v.  The  State,  10  Ohio  St.  287,  the  supreme 
court  of  Ohio  held:  "The  degree  of  ci  edit,  which  ought 
to  be  given  to  the  testimony  of  an  accomplice,  is  a  mat- 
ter exclusively  for  the  consideration  of  the  jury.  In 
most  cases  it  is  highly  important  that  the  jury  should 
require  his  testimony  to  be  corroborated  by  other  evi- 
dence or  circumstances,  rather  than  to  convict  upon  his 
unsupported  testimony.  Indeed,  it  can  very  rarely  be 
expected  that  the  testimony  of  an  accomplice,  admitting 
his  own  depravity  and  turpitude  in  the  matter,  would  be 
sufficient  to  overcome  all  reasonable  doubts  and  pre- 
sumptions in  favor  of  the  accused.  But  it  is  said,  there 
is  no  rule  of  law  requiring  of  the  jury  a  refusal  to  con- 
vict upon  the  uncorroborated  testimony  of  an  accom- 
plice.^' 

All  the  authorities  we  have  cited  agree  upon  two  pre- 
positions as  settled  law : 

1.  That  the  testimony  of  an  accomplice  is  competent 

2.  That,  after  the  court  has  cautioned  the  jury  as  to 
such  testimony  where  it  is  uncorroborated, 'and  the  jury 
convicts  upon  it,  such  conviction  is  legal.  It  seems 
that  in  all,  or  nearly  all  the  cases  cited,  according  to  the 
law  and  practice  governing  the  courts  rendering  the  de- 
cisions, that  the  Judges  were  authorized  in  a  criminal 
case,  to  charge  the  jury  upon  the  facts  as  well  as  the  law 
of  the  case.  Such  is  not  the  law,  or  practice,  either  in 
Virginia  or  in  our  own  State.  In  Virginia  and  in 
this  State,  the  juries  are  judges  of  the  law  as  well 
as  the  fact  in  a  criminal  case;  and  while  the 
court  may  charge  the  jury  as  to  the  law  of  the  case, 
yet  the  court  is  not  permitted  to  charge  the  jury  as  to 
the  weight  of  the  evidence  in  any  case.  Our  courts  are 
somewhat  peculiar  in  this  respect ;  but  the  law  has  been 
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SO  held  in  Virginia  from  the  earliest  history  of  her  juris-  specii^erm. 
prudence;  and  we  think  it  constitutes  one  of  the  bright-  ^^ 
est  ornaments  thereof.  In  a  criminal  case,  the  accused  Betsaii. 
has  the  right  to  a  trial  by  his  peers,  untrammeled,  by 
any  interference  by  the  court  as  to  the  facts  of  his  case. 
The  jury  are  supposed  to  know  him,  they  are  his  neigh- 
bors and  acquaintances,  and  they  are  not  apt  to  improper- 
ly convict  him,  on  testimony  not  worthy  of  belief. 
While  it  might  benefit  him  for  the  court,  to  instruct  the 
jury,  where  a  conviction  was  sought  on  the  uncorroborated 
evidence  of  an  accomplice,  that  it  was  not  safe  to  con- 
vict on  such  testimony  without  confirmation ;  yet  if  the 
Judge  could  interfere  in  one  case,  he  could  in  another; 
and  it  is  much  safer  for  the  citizen,  that  the  court  is  not 
permitted  to  make  any  comment  on  the  weight  of  the 
evidence  in  any  case.  It  is  error  for  a  court  in  the  trial 
of  a  criminal  case  to  make  a  remark  to,  or  in  the  pres- 
ence of  the  jury,  in  reference  to  matters  of  fact,  which 
might  in  any  degree  influence  them  in  their  verdict: 
State  V.  Hurst,  infra. 

It  might  be  that  the  uncorroborated  testimony  of  the 
accomplice  would  be  entirely  convincing  to  a  jury.  •  He 
might  be  young,  seduced  from  the  paths  of  rectitude  by 
one  much  older,  and  might  detail  the  simple  truth  of  the 
whole  case  in  such  a  manner  as  would  carry  conviction 
to  the  mind  of  every  juror,  so  that  he  could  not  say  he 
had  any  doubt  of  the  guilt  of  the  accused.  While  the 
court  in  our  State,  by  long  settled  practice  in  criminal 
cases,  is  not  permitted  to  instruct  the  jury  on  the  weight 
or  effect  of  the  evidence,  there  is  the  largest  latitude 
given  to  counsel,  in  reading  the  law  to  the  jury,  and 
commenting  on  the  weight  of  the  testimony  ;  and  a  jury 
is  not  apt  to  believe  the  uncorroborated  testimony  of  an 
accomplice,  under  such  circumstances,  stained  as  he  is  by 
crime,  according  to  his  own  admission,  unless  there  is 
something  in  his  manner  of  testifying,  or  other  circum- 
stances surrounding  the  transaction,  which,  while  they 
might  not  under  the  law  amount  to  confirmation,  would 
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specila'Term.  ©ouvince  the  jury  that  the  witness  was  telling  the  truth. 
i^  We  have  a  Virginia  case,  much  like  the  one  here, 

Betsaii,      Brown's  CaaCy  2  Leigh  769.     The  question  in  that  case 
was  presented  in   much  the  same  manner  as  it  is  here. 
The  statement  of  the  case  shows  that:  ''The  prisoner 
moved  the  court  to  set  aside  the  verdict  and  order  a  new 
trial,  on  the  ground  that  the  evidence  did  not  warrant 
the  finding.    This  motion  was  overruled.   But  the  judge 
made  a  statement  of  the  facts  as  they  appeared  in   evi- 
dence at  the  trial,  and  ordered  it  to  be  made  part  of  the 
record ;  from  which  it  appeared  that  the  Commonwealth 
introduced  a  witness  named  Ross,  whose  evidence  fully 
warranted  the  conviction,  if  he  was  to  be  believed ;  but 
on  cross-examination  of  this  witness  it  appeared,  that  he 
had  been  apprehended  with  the  prisoner,  and  jointly 
charged   with  him,    before  the   examining   magistrate, 
with  the  felony  of  which  the  prisoner  was  now  indicted ; 
but  after  some  examination  by  the  magistrate,  he  was 
discharged,  and  sworn  as  a  witness  against  the  prisoner ; 
and  on  that  examination  he  denied  most,  perhaps  all, 
the  material  facts,  to  which  he  now  testified.     The  wit- 
ness was  a  young  man    between  eighteen  and  twenty 
years  of  age  ;  and  he  gave  as  a  reason  for  this  variance 
in  his  testimony,  that  the  prisoner  had  informed  him, 
that  if  he  was  examined,  he  would  not  be  bound  to  dis- 
close any  knowledge  he  possessed,  as  in  doing  so  he 
would  implicate  himself. 

It  was  also  disclosed  by  the  witness,  in  the  course  oi  his 
cross-examination,  that  he  was  to  receive  part  of  the 
profits  of  the  counterfeit  notes,  which  he  (and  he  only) 
proved  to  have  been  given  by  the  prisoner  to  the  n^ro, 
Milus,  to  be  passed  to  E.  Ferryman.  The  manner  of 
the  witness  during  his  examination  was  frequently  hesi- 
tating ;  and  in  some  instances,  as  to  collateral  facts  im- 
plicating himself,  he  prevaricated  ;  but  in  his  narrative 
of  the  main  facts,  which  went  to  establish  the  prisoner's 
guilt,  he  was  unembarrassed  and  consistent.  The  other 
evidence,  if  Ross's  testimony  was  disregarded,  was  clear- 
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ly  insufficient  to  warrant  the  conviction  of  the  prisoner;  gpecifTerm. 
and  the  motion  for  the  new  trial  was  made  on  the  ground  ^^ 
that  Ross  was  an  incompetent  witness,  or  if  competent,  Betoaii. 
unworthy  of  credit.  The  court  passed  sentence  upon  the 
prisoner  according  to  the  verdict."  In  the  appellate 
court:  "it  was  insisted  that  the  new  trial  ought  to  have 
been  granted,  since  it  appeared  that  the  verdict  of  con- 
viction was  founded  on  the  testimony  of  a  witness,  who 
was  not  only  an  accomplice,  but  by  his  own  account,  had 
committed  perjury  in  an  earlier  stage  of  this  very  prose- 
cution." Judge  Brockenbrough,  in  delivering  the 
opinion  of  the  court,  said:  "The  question  presented  to 
us  is :  whether  a  new  trial  ought  to  have  been  granted 
to  the  prisoner  on  account  of  the  incompetency,  or  want 
of  credibility,  of  the  principal  witness,  whose  evidence 
mainly  produced  the  conviction.  In  Byrd^s  Case,  2  Va. 
Cases  490,  this  court  gave  a  very  decided  opinion  on  the 
competency  of  an  accomplice  as  a  witness,  at  any  time 
before  his  conviction.  The  question  of  his  credibility 
may  surely  be  left  to  the  determination  of  the  jury,  under 
the  superintendence  of  the  judge  who  tries  the  cause. 
The  credit  of  this  witness  has  been  affirmed  by  the  jury, 
and  sanctioned  by  the  judge,  who  heard  and  saw  him. 
This  court,  sitting  as  an  appellate  court,  and  knowing 
nothing  of  the  evidence,  or  of  the  witness,  except  as  it 
appears  on  the  paper,  feels  itself  very  incompetent  to  de- 
cide on  the  credibility  of  the  testimony;  unless  it  was 
irresistibly  clear  that  the  conviction  was  wrong,  this 
court  would  not  disturb  it.  We  are  unanimously  of 
opinion  that  no  new  trial  should  be  granted  in  this  case, 
on  that  ground." 

Where  a  jury  has  found  the  defendant  guilty  in  a 
criminal  case ;  and  a  motion  is  made  to  set  aside  the  ver- 
dict, and  grant  a  new  trial,  on  the  ground  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict,  the  appellate 
court  will  not  set  aside  the  verdict  and  grant  a  new 
trial,  unless  it  is  irrisistibly  clear  that  the  conviction  was 
wrong.     The   liberty  of  the  citizen  is  sufficiently  pro- 
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Specui'Term.  tccted,  wheii  a  jury  finds  the  defendant  guilty  upon  the 
"^^       evidence  under  the  superintendence  of  the  court,  and  the 
Betaaii.      Judge,  who  presides  at  the  trial,  is  satisfied  with  the  ver- 
dict, and  the  record  does  not  show  that  the  verdict  vra.s 
plainly  unwarranted  by  the  evidence.     In  the  ease  un- 
der consideration  it  does  not  appear,  that  any  improper 
evidence  was  admitted,  or  that  proper  evidence  was  ex- 
cluded.    The  accomplice  was  sworn  as  a  witness  and 
gave  his  statement  to  the  jur}'  in  hearing  and  under  the 
superintendence  of  the  court;  the  jury  believed  hisstate- 
ment,  and  found  the  prisoner  guilty  of  the  crime  charged  : 
and  the  Judge,  who  sits  for  the  protection  of  the  citizens, 
as  well  as  the  interests  of  the  State,  was  satisfied  with  the 
verdict,  and  refused  to  set  it  aside.     By  this  he  said   he 
regarded  the  evidence  sufficient  to  sustain  the  verdict  ; 
and  we  cannot  say  that  it  was  not.     If  the  jury  believed 
it,  by  all  the  authorities  it  was  sufficient  to  sustain  their 
verdict;  and  they  certainly  did  believe  it.    We  have  not 
thought  it  necessary  to  inquire,  whether  or  not  the  evi- 
dence of  the  accomplice  was  corroborated  in  any  material 
matters.     We  take  the  position  that,   without  any  cor- 
roboration whatever,  the  evidence  of  an  accomplice  is 
sufficient  to  convict,  if  it  convince  the  jury  beyond  a 
reasonable  doubt  of  the  guilt  of  the  accused.     It  is  sus- 
picious evidence,  it  is  true,  and  comes  from  a  bad  source, 
but  if  it  is  so  detailed  to  a  jury,  as  to  convince  them  of  the 
guilt  of  the  prisoner,  and  they  find  him  guilty,  and  the 
court  is  satisfied  with  the  verdict,  the  Appellate  Court 
will  not,  because  it  was  not  corroborated,  set  the  verdict 
aside  and  grant  a  new  trial. 

For  the  foregoing  reasons  I  am  of  opinion,  there  is  no 
error  in  the  judgment  of  the  circuit  court  of  Wood  coun- 
ty, rendered  in  this  case  ;and  the  same  is  affirmed. 

Judges  Haymond,  Green  and  Moore  concurred. 
Judgment  Affirmed. 
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State  v.  Strauder. 

Decided  November  17, 1877. 

Taylor  Strauder  was  indicted  for  murder  in  tke  circuit  court 
of  Ohio  county,  on  the  20th  day  of  May  1872,  within  one  Spedfa  Term, 
month  after  he  was  arrested.  The  case  was  continued  several 
times  upon  his  motion,  but  never  on  the  motion  of  the 
State.  He  was  tried  and  convicted  at  the  July  term,  1873. 
He  then  applied  for  and  obtained  a  writ  of  error  to  the 
Supreme  Court  of  Appeals.  On  the  20th  day  of  July  1874 
they  reversed  the  judgment  of  the  circuit  court,  sentencing 
him  to  be  hanged,  because  the  circuit  court  had  refused  to  re- 
mand him  to  the  county  court  for  examination.  On  the  20th  day 
of  October,  1874,  a  new  indictment  was  found  against  him,  on 
wliich  the  State  elected  to  try  him ;  and  thereupon  the  priso- 
ner moved  the  court  to  discharge  him  from  custody,  three 
terms  having  elapsed  since  he  was  in  custody  upon  the  miui- 
mus  of  the  Justice  issued  on  April  25,  1872.  Held  : 
The  circuit  corfrt  properly  overruled  this  motion. 

A  prisoner  is  not  entitled  to  have  a  case  removed  into  the  Cir- 
cuit Court  of  the  United  States  for  trial  upon  his  petition,  sup- 
ported by  affidavit  setting  forth  that  he  is  a  colored  man,  and 
that  such  prejudices  exist  in  the  State  against  his  race,  that  he 
cannot  get  justice  in  the  State  courts,  and  also  that  by  a  law 
of  the  State  only  white  men  can  sit  upon  the  jury. 

In  this  State  there  are  two  modes  of  obtaining  juries  for  the 
trial  of  felonies— one  under  the  3d  section,  of  chapter  47  of 
Acts  1872-3,  the  other  under  the  6th  and  succeeding  sections 
of  said  act.  If  the  record  shows  that  the  jury  was  summoned 
in  the  second  of  these  modes,  this  Court  will  not  reverse  a 
judgment  of  the  circuit  court  refusing  to  quash  the  venire 
facias  or  the  panel  of  the  jury,  because  it  does  not  appear  that 
all  the  provisions  of  the  statute,  other  than  those  to  be  per- 
formed by  the  circuit  court  or  its  officers,  have  been  complied 
with,  it  not  appearing  affirmatively  that  any  of  the  provisions 
of  the  act  have  not  been  complied  with. 
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8     HdTerm   ^'  ^^^  ^^f  ^^^^^  ^^  *  prisoner  chaiiged  with  murder,  after  the 

^        jury  hau  been  examined  on  their  wir  dire,  accepted  and  sworn, 

^^  and  after  considerable  testimony  had  been  taken,  the  comidel  for 

strftuder.  the  prisoner  placed  in  the  hands  of  a  Judge  on  the  bench 

privately  an  affidavit  of  a  person,  that  he  had  heard  one  of 
the  jurors  say,  some  three  months  before,  that  the  priaoner 
ought  to  be  hung ;  and  also  affidavits  of  the  prisoner  and  his 
counsel,  that  they  had  just  learned  that  the  juror  had  ex- 
pressed any  opinion,  or  that  he  had  any  bias  against  the  pris- 
oner ;  but  neither  the  prisoner  nor  his  counsel  made  any 
motion  based  on  said  affidavits,  nor  does  it  appear, 
that  the  attorneys  for  the  State  had  any  knowledge  of  the  ex- 
istence of  these  affidavits,  or  of  their  being  handed  to  the 
Judge.  The  court  took  no  action  upon  them  ;  and  after  the 
prisoner  had  been  found  guilty  by  the  jury,  the  prisoner 
moved  for  a  new  trial,  because  this  juror  served  on  the  jury; 
and  thereupon  the  juror  made  his  affidavit  positively  denying 
that  he  expressed  such  opinion  to  the  party  who  made  the 
affidavit,  or  to  any  one  else ;  or  that  he  entertained  any  pre- 
judice or  bias  against  the  prisoner.  And  it  does  not  appear 
that  the  prisoner  suffered  injustice  by  reason  of  this  joror 
serving  on  the  jury,  the  court  below  refused  to  grant  the  new 
trial.    This  Court  will  not  reverse  such  a  decision. 

5.  The  court  below  properly  rejected  the  following  instruction^ 
''  If  the  jury  entertain  a  rational  doubt  of  the  soundness  of 
the  mind  of  the  prisoner,  at  the  time  of  the  commission  of  the 
homicide  charged,  he  is  entitled  to  the  benefit  of  that  doabc 
as  he  would  be  to  the  benefit  of  a  doubt  as  to  any  other  ma- 
terial fact  in  the  case,  it  being  under  our  statute  a  necessary 
ingredient  of  the  offense,  that  the  person  charged  shall,  at  the 
time  of  the  commission  of  the  offense,  be  of  sound  mind, 
although  the  jury  may  believe  he  had  Judgment  and  reason 
sufficient  to  discriminate  between  right  and  wrong  in  the 
ordinary  affairs  of  life  even  at  the  time  of  the  commission  of 
the  offense,  they  cannot  find  him  guilty  "—and  properly  gave 
the  following  instruction  in  lieu  thereof:  "To  entitle  the  pris- 
oner to  an  acquittal  upon  the  ground  that  he  was  insane  a^ 
the  time  of  the  commission  of  the  offense  charged  in  the  in- 
dictment, such  insanity  must  be  proved  to  the  satisfaction  of 
the  jury,  though  in  passing  upon  this  question,  they  may 
look  at  the  whole  evidence  in  the  case,  as  well  that  for  the 
State  as  for  the  prisoner." 

Taylor  Strauder,  a  colored  man,  was  convicted  of  the 
murder  of  his  wife  and  sentenced  to  death  by  the  circuit 
eourt  of  Ohio  county  on  the  9th  day  of  January  1875. 
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From  this  judgment  of  the  circuit  court  a  writ  of  error  specw'Tem. 
was  awarded  him  to  this  Court.     The  facts  of  the  case " 


state 

are  stated  in  the  opinion  of  the  Court.  strauder. 

Hon.  T.  Melvin,  Judge  of  the  first  judicial  circuit, 
presided  at  the  trial  below. 

Davenport  &  Dovener,  for  the  prisoner : 

The  first  question  to  be  considered  is,  did  the  circuit 
court  err  in  not  discharging  the  defendant  from  custody 
upon  his  motion,  it  appearing  to  the  court  from  the  evi- 
dence in  support  of  the  motion  that  three  terms  of  the 
circuit  court  had  elapsed  since  the  defendant  was  im- 
prisoned? See  Code,  chapter  158,  section  12,  p.  715. 
The  record  shows  that  the  indictment  was  found  on  the 
20th  day  of  October  1874,  and  the  defendant  was  com- 
mitted on  the  25th  day  of  April  1872,  five  terms  of  the 
circuit  court  having  been  held  since  his  incarceration, 
and  before  the  term  at  which  said  indictment  was  found. 
In  AdcocVs  casCy  8  Gratt.  661,  one  ot  the  questions  pre- 
sented was,  ought  the  court  to  discharge  the  prisoner, 
and  to  receive  the  record  as  evidence  ?  The  court  held 
that  the  record  was  indispensable  to  prove  the  fact  of  in- 
dictment or  trial,  and  that  there  could  be  no  doubt  of 
the  necessity  of  adducing  the  record  evidence.  No  such 
evidence  was  adduced  in  this  issue  by  the  State. 

It  was  error  in  the  circuit  court  to  refuse  to  grant  the 
defendant's  petition  to  remove  his  cause  to  the  Circuit 
Court  of  the  United  States  for  the  fourth  judicial  circuit. 
In  the  case  of  the  Rathbone  Oil  Company  v.  Charles  M, 
Ranch,  5  W.  Va.  79,  this  Court  decided  that  it  is  error 
in  a  State  court  to  refuse  to  certify  a  proper  case  to  the 
United  States  court.  That,  the  petition  and  aflBdavit  of 
defendant  made  a  proper  case  for  such  removal,  there 
can  be  no  doubt.  By  the  act  of  the  Legislature,  chapter 
47,  section  l,p.  102,  Acts  of  1872-3,  passed  March  12, 
1873,  in  relation  to  juries:  ^^  AW  white  male  persons, 
who  are  twenty-one  years  of  age  and  not  over  sixty,  and 
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specilo'Term.  ^^^  ^^^  citizens  of  this  State,  shall  be  liable  to  serve  as 
"^^  jurors,  except  as  herein  provided."  The  second  section 
suiuder.  excepted  State  oflScials.  This  statute  was,  if  of  any  validity, 
in  force  when  the  defendant  was  tried.  On  the  9th  day 
of  April  1866  Congress  passed  an  act  entitled,  "An  act 
to  protect  all  persons  in  the  United  States  in  their  civil 
rights,  and  fiimish^the  means  of  their  vindication."  See 
14  Statutes  at  Large,  chapter  31,  p.  27,  sections  1  and  3. 
The  first  section  of  the  act  declares  "  all  persons  born  in 
the  United  States,  and  not  subject  to  any  foreign  jjower, 
excluding  Indians  not  taxed,  to  be  citizens  of  the  United 
States;"  and  it  enacted  that  such  citizens  of  every  mce 
and  color f  shall  have  the  same  rights  in  every  State  and 
territory  in  the  United  States,  to  make  and  enforce  con- 
tracts, to  sue  and  be  sued,  be  parties  and  give  evidence, 
to  inherit,  lease,  sell,  hold  and  convey  real  and  personal 
property,  and  to  full  and  equal  benefit  of  all  laws  aitd 
proceedings  for  the  security  of  persons  and  property  as  is 
enjoyed  by  white  dtizenSj  and  shall  be  subject  to  like 
punishment,  pains  and  penalties,  and  to  no  other,  any 
lawy  statute,  ordinance,  regulation  or  custom  to  the  corUrary 
notwithstanding. 

Section  3  confers  exclusive  jurisdiction  upon  the  courts 
of  the  United  States  of  all  cases,  cwil  and  criminal,  affed- 
in>g  persons,  who  are  denied  or  cannot  enforce  in  the  SUde 
courts  any  of  the  rights  secured  to  them  by  section  1st, 
and  provides  for  the  removal  from  the  State  courts  of 
such  causes  upon  affidavit,  &c.  This  act  was  passed  in 
pursuance  of  the  5th  section  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States,  which 
section  provides  that  Congress  shall  have  power  to  en- 
force by  appropriate  legislation  the  provisions  of  the 
fourteenth  amendment.  The  purpose  of  that  amend- 
ment and  the  reason  for  its  adoption,  are  so  well  known, 
that  it  is  entirely  unnecessary  to  advert  to  them — ^all 
agreeing  that  the  purpose  of  the  amendment  could  not 
be  more  fully  expressed  than  in  the  words  of  the  section 
itself,  which,  after  defining  who  are  citizens,  is   in  the 
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following  words:     "No  State  shall  make  any  law  which  specua^Tferm. 
shall  abridge  the  privileges  or  immunities  of  citizens  of       ^^^ 
the  United  States  ;  nor  shall  any  State  deprive  any  per-     strauder. 
son  of  life,  liberty  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

The  act  known  as  the  civil  rights  law  has  been  decided 
to  be  constitutional  in  the  case  of  the  United  States  v. 
John  Roads  et  al,j  1  Am.  Law  Times  p.  23.  This  is  the 
first  reported  case  where  the  act  received  judicial  con- 
struction. The  cotirt  held  that  the  civil  rights  law  gave 
to  colored  persons  everywhere  the  same  right  to  testify 
"  as  is  enjoyed  by  white  citizens,"  and  that  the  United 
States  courts  had  jurisdiction  of  all  cases,  civil  and 
criminal,  which  concern  the  colored  man,  wherever  the 
right  to  testify  equally  with  the  whit«  is  denied  him,  or 
cannot  be  enforced  by  the  State  tribunals.  The  right  to 
trial  by  jury  is  guaranteed  to  every  citizen  of  the  State 
of  West  Virginia  by  the  Constitution  of  the  State ;  but 
men  of  color  are  not  permitted  to  be  jurors.  The  con- 
vention that  framed  the  Constitution,  it  is  apparent 
from  that  instrument,  intended  that  there  should  be  no 
such  distinction,  from  the  fact  that  they  permitted  color- 
ed citizens  to  hold  oflSce.  A  colored  man  may  be  a 
judge y  clerk  or  sheriffs  but  he  cannot  serve  on  a  jury.  Is 
not,  it  is  submitted,  the  denial  of  a  colored  man  the 
privilege  of  having  one  of  his  own  color  on  a  jury,  or 
requiring  him  to  select  a  jury  of  white  men  from  a  panel, 
made  up  by  the  law  of  the  State  exclusively  of  white  men, 
and  on  which  no  colored  man  can  sit,  a  denial  of  a  right 
which  white  men  enjoy,  and  a  distinction  in  the  selection 
of  jurymen  for  the  trial  of  his  cause  on  account  of  oolorf 
The  right  of  a  trial  by  jury  has  been  considered  one  of 
the  most  sacred  a  citizen  enjoys,  and  the  right  to  be  tried 
by  a  jury  of  our  peers,  "a  jury  of  the  vicinage."  These 
terms  are  intended  to  imply  a  jury  of  our  class,  onr  fel- 
lows, our  neighbors,  those  who  have  interests  in  common 
with  us,  is  the  very  essence  of  the  jury  system,  see  1 
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specuS^Tenn.  Black.  Com.  a  jury  selected^  summoned  and  impaneled  in 
"^[^       such  manner  as  the  laws  of  the  State  may  direct,  except  that 
stnuder.     ^^  distinction  shall  be  made  between  citizens  on  acconnt 
of  "  race,  color  or  previous  condition  of  servitude/' 

In  Virginia,  in  former  days,  an  alien  was  entitled  to  a 
jury,  de  medietaie  linguce,  1  Rev.  Code,  p.  266.  This  was 
also  the  practice  in  New  York  and  Pennsylvania,  see 
Rob.  (old)  Pr.  3d  vol.  152,  and  was  the  law  of  England. 
27  Ed.  Ill,  c.  13. 

It  is  not  enough  to  say  that  the  negro  is  our  peer  and 
then  deprive  him,  by  reason  of  his  color,  of  all  that 
protects  him.  The  right  to  have  his  cause  tried  by  his 
fellows,  or  under  a  law  that  does  not  discriminate  against 
him,  is  a  greater  protection  to  his  rights  and  Jiberty  than 
the  right  to  hold  office. 

Blackstone  says  that  "the  right  to  trial  by  jury  or  the 
country,  per  patriam,  is  a  trial  by  the  peers  of  every  Eng- 
lishman, and  is  the  grand  bulwark  of  his  liberties,  and 
is  secured  to  him  by  the  great  charter."  And  again  he 
says,  "  the  truth  of  every  allegation  in  an  indictment 
should  afterward  be  confirmed  by  the  unanimous  suffrage 
of  twelve  of  his  equals  and  neighbors,  ind^€ren%  chosen 
and  superior  to  all  suspicion.'^ 

In  the  case  of  Staie  v.  Dunlap,  Am.  Law  Times  R. 
205,  the  supreme  court  of  North  Carolina  held,  that  an 
affidavit  by  a  colored  man  in  a  criminal  cause  pending  in 
the  State  court,  setting  forth  in  substance,  that  by  reason 
of  his  color  and  previous  condition  of  servitude,  he  can- 
not obtain  justice  in  the  courts  of  the  State,  entitles  him 
to  have  his  cause  removed  into  the  United  States  court. 
It  was  decided,  not  because  the  laws  of  North  Carolina 
made  any  distinction,  (as  in  this  State),  but  because  the 
petitioner  was  a  man  of  color,  had  been  a  slave,  and  the 
people  of  North  Carolina  were  prejudiced  against  him 
for  that  reason. 

In  the  Slaughter  House  Cases,  16  Wall.  27,  the  supreme 
court  of  the  United  States  construed  the  thirteenth  and 
fourteenth  amendments  to  the  Constitution  of  the  United 
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States;  but  the  question  now  under  consideration  was  not  gpeciiJlfenn. 
decided.     16  Wall.  81.     They  however  did  construe  the        ^i;;;;;^ 
clause  which  forbids  a  State  to  deny  to  any  person  the  equal     straudOT. 
protection  of  the  laws ;  and  decided  that  it  was  clearly 
intended  to  prevent  the  hostile  discrimination  against  the 
negro   race,   so  common  in   the  states  in  which  he  had 
been  a  slave ;    and  tor  this  purpose  the  clause  confers 
ample  powers  on  Congress  to  secure  his  rights  and  his 
equality  before  the  law.     To  the  same  effect  is   the  case 
of  Bart^meyer  v.  State  of  Iowa,    18  Wall.    129,  which 
was  considered  by  the  court  at  the   same    time,   but 
was  not  reported  for  some  time  afterward. 

In  the  case  of  State  v.  Giison,  36  Ind.  389— S.  C.  10 
Am.  R.  42,  the  court  decided,  a  State  law  forbidding  the 
marriage  contract  to  be  entered  into  between  the  white 
and  colored  race,  was  not  abrogated  by  the  civil  rights 
act,  or  the  fourteenth  amendment,  this  being  clearly  a 
state  regulation,  which  could  not  in  any  way  affect  the 
rights  of  any  person  within  the  meaning  of  the  act  or 
the  amendment,  for  the  reason  that  no  privilege  is 
granted  or  denied  the  white,  that  is  enjoyed  or  refused 
the  colored  race.  United  States  v.  Reese,  Am.  Law  Times 
R.,  May  1876,201, 202, 203;  UnUed  StaUs  v.  Oruikshanks, 
lb.  211. 

In  The  CommcmweaUh  v.  Wash,  16  Gratt.  537, 
538,  the  court  said  :  "The  summoning  oflBcer  has  been 
required  to  exclude  from  the  jury  those,  whom  by  law  the 
prisoner  was  entitled  to  have  as  his  triers.  If  the  writ 
may  thus  limit  the  range  of  selection,  the  trial  of  offenses 
would  thus  be  limited  to  such  persons,  as  the  clerk 
thought  proper  to  designate.  No  such  power  has  been 
entrusted  to  any  such  functionary,  and  not  being  author- 
ized by  law,  the  court  erred  in  not  granting  the  motion 
to  quash.'' 

The.  court  should  have  quashed  the  venire  facias. 

1st.  Because  the  same  was  not  issued  and  returned 
according  to  law  ;  and  second,  because  the  same  was  not 
issued  for  the  trial  of  the  defendant's  cause  as  required 
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spedaS^iWin.  ^7  ^^^'  ^c®  sectioD  3  of  chapter  47  of  the  Acts  of  1873, 
"^^  entitled/'an  act  to  amend  and  re-enact  chapter  116  of 
stnader.  ^he  Codc^  and  an  act  amendatory  thereto/'  requires  that 
"  if  a  case  of  felony  be  for  trial  in  a  circnit  court,  the 
clerk  thereof  shall  issue  a  venire  facias  to  the  sheriff  of 
the  county,  commanding  him  to  summon  twenty-foor 
qualified  jurors  to  attend  the  said  court,  on  the  first  day 
of  the  termy  &o. 

The  act  repealed  and  amended  all  existing  acts  in 
force  vdth  reference  to  juries,  and  the  vefiire  facias 
should  have  been  issued  in  conformity  with  its  pro- 
visions. See  Perry^s  case,  3d  Gratt.  632.  By  reference 
to  the  record  it  will  be  seen,  that  the  sherifi's  return  is 
incorrect,  and  not  in  conformity  with  the  latter  clause 
of  section  14  of  chapter  47,  Acts  of  1873,  in  this,  that 
the  clause  referred  to  requires,  that  '*  a  due  return  there- 
of,'' and  of  the  summons  aforesaid  shall  be  made  to  snch 
court  at  the  opening  thereof." 

By  the  act  of  the  Legislature,  1873,  page  113,  the  first 
day  of  the  term  of  court  began  on  the  6th  day  of  No- 
vember 1874.  The  court  should  quash  the  tJentrc, 
because  the  same  was  not  issued  for  the  trial  of  the  de- 
fendant's cause,  but  for  causes  generally.  See  3  Bob. 
Pr.  (old)  1 50 ;'  Oommonwealih  v.  Leaths  etal.yl  Va.  Oas.  151  ; 
Gardner  v.  Tkimer,  9  Johns.  261.  In  this  case,  the  court 
held  that  a  challenge  to  the  array  for  any  partiality  or 
de&ultin  the  clerk  in  selecting  and  arraigning  the  jury 
was  a  good  cause  of  challenge.  The  defendant  took 
advantage  by  challenge  to  the  array,  as  well  as  by  mo- 
tion to  quash  the  venire. 

By  the  adoption  of  the  third  section  of  the  jury  law 
the  old  law  of  Virginia,  in  reference  to  issuing  and 
returning  venire  facias^  was  re-established.  It  was 
always  the  practice  to  issue  a  separate  venire  for  each 
cause.     Perry  v.  Qymmonwealthy  3  Gratt.  632. 

3d.  For  the  reasons  set  forth  herein,  with  reference  to 
certifying  case  to  the  Federal  court :  Com.  v.  Washj  16 
Gratt.  587-8 :  McWMrfs  Oase,  3  Gratt.  694. 
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The  court  should  have  sustained  the  challenge  to  the  gpeciS'renii. 
array  ot  the  panel,  for  the  same  reason  given  herein  for       ^^ 
quashing  the  venire.  s^nmder. 

It  was  error  in  the  court  not  to  have  withdrawn  the 
juror  Larkin.  He  was  undoubtedly  incompetent;  and 
the  defendant  had  used  every  means  in  his  power  to  ob- 
tain a  fair  and  impartial  jury.  He  could  not  waive  a 
constitutional  right. 

In  Sckumaker  v.  State,  5  Wis.  324,  the  court  held,  that 
in  a  capital  case,  where  the  defendant  is  presumed  to 
stand  upon  all  his  rights  and  to  waive  nothing,  an  ob- 
jection to  the  competency  of  a  juror  will  be  allowed  alter 
verdict,  where  the  fact  of  such  incompetency  was  un-  • 
known  before:  State  v.  Cbfe,  17  Wis.  674,  is  to  the  same 
eifect :  The  People  v.  Guykowski,  2  HI.  476 ;  State  v.  Bab- 
cock,  1  Conn.  401 ;  Borst  v.  Beecker,  6  John.  332. 

This  has  been  in  Virginia :  Cherry's  Case,  2  Va.  Cas. 
20;  Shaw  v.  Blank,  3  H.  &  McH.  101;  13  Smede  & 
Marsh.  286,  289. 

In  the  case  of  The  Commonwealth  y.  DUworth,  12  Gratt. 
689,  693,  the  court  of  appeals  decides  that  the  disabilities 
created  by  statutes,  do  not  refer  to  other  causes  of  chal- 
lenge which  exist  at  common  law,  and  as  to  which  the 
statutes  are  silent.  Prejudice  being  a  cause  of  challenge 
at  common  law,  it  is  from  the  authorities  referred  to  res- 
pectfully submitted,  that  section  24  of  chapter  47,  of  the 
Acts  1872-3,  is  inapplicable.  Our  statute  is  in  the  identical 
language  of  section  4  of  chapter  162,  of  Code  of  1849,  628. 
The  attention  of  the  Court  is  particularly  called  to  the 
opinion  of  Judge  Daniels,  on  page  693,  where  he  most 
conclusively  shows  that  all  the  cases,  which  are  in  con- 
flict with  the  proposition,  that  the  exception  can  avail 
after  verdict  has  been  decided  under  circumstances  pe- 
culiar to  themselves,  as  that  the  defendant  knowing  the 
disability,  or  that  there  was  no  affidavit  of  the  defendant. 
In  one  case  the  court  did  not  believe  the  affidavit,  as  it 
was  confined  to  recollection,  and  it  appeared  that  he 
might  have  known ;  in  another  case,  it  was  proven  by 

95 


Digitized  by 


Google 


764  8UPBEME  OOUBT  OF  APPEAU 

speciaj'Terin.  *^®  State  that  the  defendant  did  know.  The  learned 
'^i^  judge  then  adds^that  the  inference  to  be  drawn  from 
strauder.  these  cases  is  strong ;  if  the  defendant  did  not  know  the 
disability^  the  decision  would^have  been  different.  The 
opinion  of  so  great  and  learned  a  judge  upon  this  ques- 
tion, and  that  the  defendant  did  not  know  of  the  disabil- 
ity, must  have  weight  with  the  court.  As  to  waiver  of 
a  right  in  a  capital  cause,  the  Court  is  referred  to  the 
able  opinion  of  the  court  of  appeals  of  New  York,  in  the 
case  of  The  People  v.  Gancemi,  18  N.  Y.  R.  129.^  The 
accused  was  tried  and  convicted  of  murder  in  the  ^first 
degree.  After  the  trial  had  commenced  and  progress 
for  some  time,  at  the  instance  of  the  prisoner,  and  with 
his  consent  in  writing,  which  was  made  a  part  of  the 
record,  one  of  the  jurors  was  withdrawn,  and  the  trial  pro- 
ceeded with  the  remaining  eleven,  who  returned  a  ver- 
dict of  murder  in  the  first  degree,  and  the  sentence  of 
death  was  pronounced  against  the  prisoner.  The  ca^e 
was  taken  by  appeal  from  the  supreme  court  to  the  court  of 
appeals,  and  one  of  the  most  important  questions  raised 
and  considered  was :  whether  it  was  competent  for  the 
prisoner  to  waive,  as  he  had  attempted  to  do,  his  right 
to  be  tried  by  a  legal  jury,  consisting,  according  to  the 
common  law,  of  twelve  men. 

On  behalf  of  the  people,  it  was  insisted  that  the  pris- 
oner had  a  clear  right  to  waive  his  privilege  of  being 
tried  by  a  legal  jury,  and  having  done  so,  expressly  and 
voluntarily,  he  was  precluded  from  making  the  objection 
in  the  appellate  court.  But  the  court  ruled  otherwise, 
and  held  that  the  right  of  the  prisoner,  to  be  tried  by  a 
full  jury  of  twelve  persons,  was  a  constitutional  right 
which  could  not  be  waived,  and  that  his  consent  to  do 
so  was  a  nullity,  and  conviction  was  illegal ;  and  the 
general  preposition  was  strongly  maintained,  that  in 
criminal  cajses  the  constitutional  rights  of  the  accused 
cannot  be  waived  by  him,  nor  be  disregarded  by  the 
court. 

Was  it  error  in  the  court  to  refuse  to  set  aside  the  ver- 
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diet  and  grant  a  new  trial  on  account  of  the  bias  and  spedij^Term. 
prejudice  of  juror  Ed.  Larkin^  the  affidavits  of  the  pris-        '^^ 
oner,  and  of  his  counsel  who  tried  the  cause  showing  the     stwuder. 
fact  that  they  had  no  knowledge  of  the  facts  stated  in 
the  affidavits  of  J.  A.  Robinson?     All  of  the  jurors  in 
this  cause  were  challenged  for  principal  cause,  the  court 
putting  all  the  questions  to  them  in  relation  to  statutory 
disqualifications  and  only  those  standing  fair  were  elected. 
In  the  state  of  New  York,  on  a  trial  in  the  circuit  court 
for  murder,  a  juror  being  challenged  for  principal  cause, 
stated,  that  the  opinion  he  had  formed  was  not  so  fixed 
that  it  might  not  be  controlled  by  the  evidence,  and  the 
juror  was  found  indifferent  and  sworn  ;   but  the  court  of 
appeals  hdd  otherwise.     The   latter  court,   per  Strong, 
Judge,  said : 

"  The  right  secured  by  law  to  a  fair  and  impartial  jury  ^ 
with  minds  open  to  receive  and  weigh  the  evidence,  and  bal- 
anced with  regard  to  the  matters  to  be  tried,  is  of  the  highest 
importance,  and  should  be  carefully  guarded  by  the  courts, 
especially  in  oases  involving  human  life.  In  aur  opinion, 
tfie  juror  was  clearly  disqualified.  His  mind  was  preoc- 
cupied with  an  opinion  upon  the  issues  to  be  tried,  which 
would  require  evidence  to  remove,  and  upon  that  principle, 
and  by  all  the  cases,  incapacitaiing  him  as  a  juror  J'  See 
Canc^i  V.  The  People,  2  Smith,  N.  Y.  501. 

In  Virginia,  after  a  verdict  of  guilty  in  a  capital  case, 
the  prisoner  offered  testimony  that  two  of  the  jurors  who 
tried  the  case,  and  who  on  their  voir  dire  declared,  that 
they  had  not  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner,  had  in  fact,  previous^ 
to  the  trial,  expressed  decided  opinions  that  the  prisoner 
was  guilty,  and  ought  to  be  hung,  of  which  circumstance, 
the  prisoner  alleged  that  he  had  no  knowledge  until  after 
the  verdict  was  rendered ;  and  on  this  ground  he  moved 
for  a  new  trial.  Held  that  the  inquiry  was  open,  and 
the  evidence  admissible,  for  the  purpose  of  showing  per- 
jury, and  corruption  in  the  jurors:  see  Heath^s  case,  1 
Rob.  735, 
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spetJjS'renii.      '^^  *^®  ^ame  eflFect,  are  the  cjases  reported  in  11  Leigh 

sute       657, 662;  3  Dallas  513;  Bussvick  v.  State,  19  Ohio  198; 

Siguier.     13  S.  &  M.  189 ;  5  Geo.  85 ;  3  Bibb.  347. 

The  exception,  mentioned  in  the  25th  section  of  the 
jury  act,  can  have  no  bearing,  as  the  same  provision  ex- 
isted when  Dilworth's  case,  12  Gratt.  689,  was  decided: 
Acts  W.  Va.  1873,  p.  108 ;  Acts  of  Va.  1852-3,  p.  44; 
Code  1860,  p.  69 ;  2  Whart.  Am.  C.  L.,  §3,153 ;  Sellers  v. 
The  People,  4  111.  412;  United  States  v.  Fries,  4  Dallas 
515;  37  Mo.  343. 

That  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence is  apparent.  It  will  appear  from  the  statement 
of  facts  in  the  record,  that  the  defendant  went  to  hLs 
house  late  at  night,  found  a  white  man  with  his  wife, 
who  escaped ;  that  he  accused  her  of  adultery,  which  she 
admitted,  and  that  the  prisoner  instantly  struck  her ;  that 
he  struck  the  deceased  with  a  hatchet,  which  was  in  the 
room  at  the  time,  and  usually  kept  there.  TJiere  was  no 
evidence  of  any  previous  malice.  This  is  not  murder  in 
the  first  degree :  4  Black.  Com.  193,  200;  5  Burr.  2,794; 
2  Chit.  C  L.,  484;  Stevens  v.  State,  3  Am,  L.  T.  R., 
262 ;  SieMes^s  case,  and  cases  cited. 

The  court  erred  in  refusing  the  instructions  asked  for 
by  the  defendant,  and  in  giving  the  instructions  given 
by  the  court:  see  record,  page  20;  People  v.  McGann, 
16  N.  Y.  58:  28  Ala.  692;  19  Ind.  170;  31  111.  385; 
People  V.  Garbutt,  7  Am.  L.  Reg.  (N.  S.)  555. 

The  court  should  not  have  permitted  the  witness,  Gil- 
lespie, to  testify  to  the  contents  of  the  warrant  and  affi- 
davit, which  were  introduced  to  show  previous  threats: 
Record,  page  46. 

The  court  should  have  permitted  the  evidence,  ruled 
out  on  page  57  of  the  record,  to  have  been  given. 

The  court  should  have  granted  the  defendant  a  new 
trial,  for  the  reasons  set  forth  in  bill  of  exceptions  num- 
ber seven. 

The  importance  of  a  new  trial  is  expressed  in  no  case 
more  properly  than  in  the  case  of  Trudoch  v.  2%e  State, 
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1  Clark,  Iowa  Rep.  515,  in  which  the  court  says :  al-  gpedU'tem, 
though  no  one  thing,  that  has  transpired,  amounts  to        suIT"^ 
error  in  law,  yet  if  the  court,  in  considering  the  whole     stnmder. 
ease,  and  in  viewing  it  in  its  most  equitable  aspect,  is 
satisfied  that  the  prisoner,  without  any  fault  on  his  part, 
has  not  had  a  full  and  impartial  hearing,  it  will  grant  a 
new  trial. 

Attorney- Generaly  for  the  State: 

The  first  exception,  appearing  in  the  record  in  this 
case,  is  the  one  found  on  page  11  of  the  printed  record, 
and  was  taken  because  the  court  below  refused  to  dis- 
charge the  prisoner  from  custody,  on  his  motion,  "  be- 
cause the  said  indictment  had  not  been  found  before  the 
end  of  the  second  term  after  he  was  in  custody." 

The  statute  upon  which  the  prisoner  relied  in  making 
this  motion,  is  that  found  on  page  715,  section  12  of  the 
Code,  the  language  of  which  is  as  follows,  viz : 

^'A  person  in  jaUy  on  a  criminal  chargey  shall  be  dis- 
charged from  imprisonment,  if  he  be  not  indided  before 
the  end  of  the  second  term  of  the  court,  at  which  he  is 
held  to  answer,  unless  it  appear  to  the  court  that  material 
witnesses  for  the  State  have  been  enticed  or  kept  away, 
or  are  prevented  from  attendance  by  sickness  or  inevitable 
acddetU"  &c. 

The  mittimvs  of  a  justice,  dated  25th  April  1872, 
commanding  a  constable  to  deliver  the  prisoner  to  the 
jail,  he  being  ^^  charged  "  with  murder,  and  commanding 
the  jailer  to  receive  him  into  jail  and  custody,  "  that  he 
may  be  examined  for  the  said  offense  by  me  (the  justice) 
on  the  26th  day  of  April  1872,  at  my  office  in  the  town- 
ship of  Madison,  said  county,  and  him  there  safely  keep, 
unless  he  shall  be  discharged  by  due  course  of  law,"  is 
the  only  evidence  submitted  with  the  exception,  in  the 
printed  record,  tending  to  show  that  the  prisoner  ever 
was  in  custody  until  after  the  indictment  found  on  20th 
October  1874. 
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speeiij^Term.       "^^^  printed  rccord  shows  that  after  he  was  indicted 
^^       on  20th  October  1874,  he  was  led  to  the  bar  in  custody 
strauder.     of  the  jailer. 

It  will  be  observed,  that  a  prisoner,  to  be  discharged 
under  and  by  virtue  of  that  statute,  must  be  in  jail  and 
held  there  to  answer  at  a  term  ot  court. 

By  the  mittimus  given,  it  will  be  seen,  that  he  was 
thereby  held  only  for  examination  by  the  ssAd  justice ,  and 
not  to  answer  an  indictment  or  otherwise  at  a  term  of 
court. 

It  will  be  observed  again  by  reference  to  the  statute, 
that  a  prisoner  shall  be  discharged,  if  he  is  not  indicted 
before  the  end  of  the  second  term,  at  which  he  is  held  to 
answer.  Here  no  motion  was  made  for  his  discharge 
before  he  was  indicted ;  but  he  had  been  indicted  before 
the  motion  was  made. 

Attention  is  also  called  to  the  words"  criminal  charge," 
which  are  to  be  taken  in  their  ordinary  meaning  as 
contra-distinguished  from  the  word  "  indictment." 

It  is  therefore  submitted  that  said  statute  only  con- 
templates the  discharge  of  a  prisoner  when  held  in  cus- 
tody under  some  criminal  charge.  It  cannot  mean  that 
an  indictment,  when  found,  cannot  be  tried,  because  found 
after  two  terms  of  a  court  have  elapsed,  and  without  the 
prisoner's  having,  before  the  indictment,  moved  for  dis- 
charge for  want  of  it.  It  cannot  mean  that  a  prisoner 
held  in  custody,  under  an  indictment,  for  trial,  must  be 
discharged  toiithout  such  trial. 

Section  1,  chapter  158,  page  713  of  the  Code,  provides 
that  an  "  indictment  may  be  found  in  the  first  instance." 
Suppose  a  case  where  an  indictment  had  been  found,  and 
the  prisoner  was  held  under  it,  for  two  terms,  could  he 
be  discharged  ?  No — unless  under  and  by  virtue  alone 
of  section  25  of  chapter  160,  page  721,  of  the  Code,  and 
indeed,  in  this  case,  it  will  appear,  by  an  examination  of 
the  record  once  before  the  court,  upon  a  former  indict- 
ment, for  the  same  offense,  that  the  prisoner  was  actually 
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held  under  such  former  indictment,  and  held  in  custody  specilSlierm. 
too,  by  his  own  act  and  at  his  own  instance.  ^[^ 

If  the  indictment  found  on  the  20th  day  of  October  sumu'der. 
1875,  and  found  upon  page  6  of  the  printed  record,  is  to 
be  considered  as  a  new  indictment,  separate  and  distinct 
from  any  other  indictment  or  proceeding  in  court  against 
the  prisoner  for  the  offense  of  murder  named  in  it ;  (and 
it  seems  the  purpose  of  prisoner's  counsel  that  it  should 
be  so  considered),  or  in  other  words,  if  it  is  claimed 
that  this  case  has  never  been  in  the  Appellate  Court 
before,  then  what  is  there,  any  where  in  the  record  as 
printed,  which  tends  to  show  that  the  prisoner  was 
ever  "  held"  in  custody  prior  to  said  20th  day  of  Octo- 
ber 1874,  "to  answer^'  at  that  or  any  other  term  of  Court. 
Is  there  anything  at  all,  to  show  that  he  was  in  custody 
to  answer  said  indictment,  or  to  answer  at  said  term  of 
court.     The  only  evidence  of  his  being  in  custody,  if  • 

the  proceedings  under  the  new  indictment  are  to  be  con- 
sidered as  didinxit  from  any  other  proceedings,  is  that  the 
printed  record,  on  page  8,  shows  that  on  the  2d  day  of 
November  1874,  Taylor  Sir^Luder,"  who  stands  indicted, 
was  led  to  the  bar  in  custody,'^  &c. 

But  to  take  the  other  view  of  the  matter : 

The  bill  of  exceptions  number  one  sets  out  the  fact, 
that  the  prisoner  called  upon  the  State  to  elect,  whether 
he  should  be  tried  upon  said  indictment  found  at  Octo- 
ber term  1874,  or  upon  one  found  at  May  term  1872. 

This  is  the  only  evidence  found  in  the  printed  record,  if 
evidence  it  can  be  called  in  any  sense,  that  there  ever 
was  another  indictment  against  him.  Care  seems  to 
have  been  taken,  although  it  was  considered  necessary 
in  the  preparation  of  the  exception  to  refer  to  an  indict- 
ment of  May  term  1872,  to  keep  it,  as  well  as  the  pro- 
ceedings under  it,  out  from  this  record;  and  it  is  sub- 
mitted, that  if  it  is  to  be  considered  as  necessary  at  all 
to  refer  to  such  an  indictment,  it  may,  as  well  as  the 
proceedings  of  the  court  under  it,  be  brought  before  the 
Court  by  certiorari  or  otherwise. 
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speciifremi.      '^^^  ^^^  ^'^^^  ^^  exceptions  contains  the  orders  of  the 
^j^       circuit  court,  showing  when  the  terms  commenced,  and 
strauder.     whcu  they  ended,  from  May  20,  1872,  to  Sept.   5,   1874; 
inclusive. 

It  is  found  from  an  inspection  of  the  records  of  said 
court,  at  the  terms  named,  that  at  the  first  term  the 
case  was  continued  upon  the  application  of  the  prisoner ; 
that  at  the  second  term  named  it  was  likewise  continued  ; 
and  that  at  the  third  term  there  was  a  motion  to  remand 
to  the  county  court  made  by  prisoner  and  overruled,  a 
trial  with  exceptions  taken  by  prisoner,  verdict  and 
judgment,  with  the  other  exceptions  taken  by  the  pris- 
oner ;  and  also  that  at  the  two  next  terms,'^the  case  was 
pending  before  the  Court  of  Appeals,  upon  the  ex- 
ception taken  by  the  prisoner.  These  matters  are  not 
made  part  of  this  printed  record ;  and  so  far  as  they  may 
t  be  necessary  to  a  proper  understanding  and  decision  of 

the  case,  I  suggest  them,  and  ask  that  they   may  be 
brought  before  the  Court  by  certiorari  or  otherwise. 

Section  6,  chapter  17,  Acts  1872-3,  page  68,  provides, 
^^  that  when  a  case  has  before  been  in  the  Appellate 
Court,  there  shall  only  be  copied  the  proceedings  subse- 
quent to  the  former  trial,  writ  of  error  or  supersedeas," 
And  section  7  provides,  "  that  the  Appellate  Court,  or 
the  Judge  thereof  may,  when  a  case  has  before  been  in 
such  Court,  inspect  the  records  upon  the  former  appeal, 
writ  of  error  or  supersedeas^' 

As  has  been  seen,  the  said  bill  of  exceptions  refers  to 
a  former  indictment  against  the  prisoner  for  the  same 
ofiense,  as  well  as  sets  out  the  mittimus  referred  to,  and 
thai  far  seeks  to  use  the  record  and  proceedings  referred 
to,  in  order  thus  to  obtain  his  discharge  if  possible. 

The  record  of  the  Court  of  Appeals  shows  the  fact, 
that  the  prisoner  was  indicted  at  the  May  term  1872,  of 
the  circuit  court  of  Ohio  county,  for  the  same  ofiense 
named  in  the  indictment  of  the  October  term  1874;  that 
he  was  tried  and  convicted,  and  brought  the  case  to  the 
Court  of  Appeals  upon  his  own  motion ;  that  the  verdict 
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and  sentence  of  the  court  below  was  set  aside,  and  the  spedli^Term. 
prisoner  was  remanded  by  the  Court  of  Appeals,  to  the        ^^ 
county   court  for  examination  under  a   statute  then   in     stfaudew. 
force. 

Now  one  oftwo  things  is  true:  this  case  has  been  in  the 
Court  of  Appeals  before  or  it  has  not.  It  not,  then  the  refer- 
ence to  it  in  said  exception  is  improper  and  ought  not  to  be 
permitted  to  be  used  by  the  prisoner  to  obtain  his  release. 
If  the  case  has  been  in  this  Courts  then  the  Court 
should  "  inspect '*  the  former  "record/^  and  should  by 
its  certiorari  bring  into  the  case  all  the  proceedings  in 
the  circuit  court  below,  as  well  as  the  proceedings  of  the 
county  court,  acting  under  its  orders. 

It*  is  asked  especially,  that  the  records  and  proceedings 
of  the  examining  court  (the  county  court  of  Ohio 
county),  which  remanded  the  prisoner  for  trial  before  the 
circuit  court,  may  be  required,  by  proper  writ  to  be  cer- 
tified to  thig  Court,  in  order  not  only  that  the  whole  case 
should  be  before  the  court,  but  also  that  it  may  thus  appear^ 
that  when  said  indictment  of  October  term  1874  was 
found,  the  prisoner  was  in  fact  indicted  "before  the  end 
of  the  second  term  of  the  Court,  at  which  he  was*'  there- 
by held  to  armcer, 

Adcock's  case,  8  Gratt.  661,  is  referred  to  in  the  brief 
of  the  prisoner's  counsel.  Tliere  the  court  held  that  the 
record  was  the  only  competent  evidence  of  the  former 
trial  and  conviction  (the  verdict  having  been  set  aside). 

It  is  submitted,  that  if  any  pari  of  the  former  record 
is  relied  upon,  the  court  should  have  it  all  before  it. 

It  is  shown  that,  if  the  former  record  is  not  to  be  con- 
sidered as  before  the  court,  the  prisoner  is  not  entitled 
to  his  discharece.  If  now  the  former  record  is  to  be 
considered,  how  stands  the  case  ? 

1st.  It  is  thereby  shown,  that  he  made  no  motion  for 
his  discharge  before  indictment  found. 

2d.  It  is  shown,  that  he  was,  in  fact,  indicted  before 
the  end  of  the  second  term  of  the  court,  after  he  was  in 
custody. 
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spedaJ^Temu       ^*  ^^  ^^  showD,  thjit  the  second  indictment  was,  in 

"^^       fact,  found  "  before  the  end  of  the  second  term  of  the 

strwider.     court,  at  which  he  was  held  to  answer  "  by  the  examining 

court,  which  remanded  him  to  the  circuit  court  for  trial. 

4th.  That,  by  the  decision  of  this  Court,  the  examining 
court  could  onlyy  by  law,  have  the  authority  to  hold  htm 
to  answer  at  a  term  of  the  circuit  court. 

It  is  not  shown,  that  it  did  not  appear  to  the  court, 
that  material  witnesses  were  kept  away  or  prevented 
from  attending. 

It  is  further  shown,  that  it  was  by  the  act  of  the 
prisoner  himself,  that  the  indictment  of  October  term 
1872  was  delayed. 

It  is  further  shown,  that  the  indictment  of  1874,  ^nd 
that  of  1872,  are  the  same  in  substance  and  in  fact  ; 
that  the  one  of  1874  is  a  good  indictment  in  law,  this 
Court  having  decided  that  of  1872  to  be  good  on  de- 
murrer; and  that  the  prisoner  is  in  nowise  injured  by 
being  tried  under  the  second  indictment,  rather  than  un- 
der the  other. 

Can  it  be  possible,  that  it  is  to  be  held  as  law  in  West 
Virginia,  that  a  man  can  be  indicted  for  the  gravest 
crime  known  to  the  law,  and  that,  whilst  that  indictment 
is  pending,  the  Legislature  enacts  a  law  which  he  may 
take  advantage  of,  if  he  so  desires,  and  use  as  a  means  of 
protection,  if  not  of  escape  ;  that  he  asks  its  protection, 
the  courts  give  it  to  him,  and  then  after,  at  his  own  re- 
quest all  that  time,  all  these  opportunities  are  given,  he 
is  to  be  discharged,  because  he  asks  and  receives  these 
advantages  ? 

Would  it  not  be  enacting  a  solemn  farce,  in  the  name 
of  the  law,  thus  to  hold  ?  Public  safety  demands  the  pun- 
ishment of  the  guilty,  and  public  safety  would  be  mocked, 
if  it  is  law,  that  a  man  can  claim  the  benefit  of  his  own 
acts,  his  own  delays,  for  his  release. 

The  language  of  the  learned  Judge  who  delivered  the 
opinion  of  the  court  in  the  case  referred  to  {AdcocVs  case^ 
8  Gratt.  683,  684,  &c.)  in  many  instances  most  aptly  ap- 
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plies  in  this  case  ;  and  if  this  Court  holds  that  the  pris-  specdfTerm. 
oner  is  entitled  to  his   discharge,  would  it  not  be   an        ^^"[^ 
opinion,  "  whereby  the  law  is  rendered  not  only  grossly     strauder. 
defective  and  palpably  absurd,  but  productive   of  the 
practical  mischief  of  operating  the  acquittal  and  discharge 
from  prosecution  of  atrocious  offenders  against  the  law?'* 
See  8  Gratt.  675,  676. 

The  attention  of  the  Court  is  called  to  the  whole  case 
of  Adcockf  and  to  the  authorities  therein  referred  to. 

Prisoner's  second  exception  will  be  considered  hereafter. 

As  to  the  third  exception  : 

The  proposition  laid  down  in  Perry's  case,  that  the 
mode  prescribed  by  the  law,  at  the  time  of  trial,  for  sum- 
moning and  making  up  juries,  applies  at  such  trial,  is  not 
disputed. 

By  reference  to  this  exception  it  will  be  seen,  that  in  it 
there  is  nothing  to  negative  the  fact,  that  the  county 
court  had  not  adopted  "  another  mode  of  summoning 
juries  for  the  trial  of  criminal  causes, '^  than  that  named 
in  the  third  (3d)  section  of  chapter  47,  Acts  1872-'^.  By 
the  sixth  (6th)  section  of  that  chapter,  the  court  had  the 
power  to  adopt  some  other  mode;  and  the  exception 
shows,  upon  its  face,  that  such  other  mode  as  is  provided 
for  in  said  sixth  section,  was  pursued.  Jurors  were  drawn 
— see  sections  7,  8,  9  and  10 — a  writ  of  venire  facias  was 
issued  for  thirty  jurors — see  section  11 — (not  for  twenty- 
four  jurors,  under  section  3),  the  list  was  placed  in  sher- 
iff's hands,  who  summoned  twenty-eight  of  the  number, 
and  lefl  two  not  summoned,  because  he  could  not  find 
them. 

Does  the  prisoner's  counsel  mean  to  object,  because 
the  sheriff  did  not  execute  the  writ  on  two  of  the  num- 
ber? If  so,  the  answer  is  simple;  the  law  is  merely 
directory;  it  does  not  require  impo&sibilities ;  could  he, 
for  instance,  have  served  it  upon  a  dead  man,  or  a  man 
then  out  of  his  bailiwick  ?  See  Wash's  case,  16  Gratt. 
530. 

The  counsel,  in  his  brief,  cannot  mean  to  endeavor  to 
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spedii^Tepm.  i^duc®  the  court  to  believe  that  the/'return  is  incorrect/* 
"^^  and  not  in  conformity  with  the  statute,  which  requires 
that  ^^the  return  of  the  summons  aforesaid  shall  be  made 
to  such  court  at  the  opening  thereof,"  by  calling  atten- 
tion to  Act  of  1872-3,  page  113,  by  which  the  first  term 
of  the  Ohio  county  circuit  court  was  fixed  to  begin  on 
the  first  Monday  in  November.  I  take  it  lor  granted  he 
must  have  known,  that  by  an  Act,  subsequent  to  the  one 
referred  to,  an  Act  approved  December  23, 1873,  chapter 
172,  Acts  1872-3,  the  term  of  that  court  was  thereby 
fixed  to  commence  on  the  third  Monday  in  October. 

The  record  does  not  show,  that  the  venire  faeidswBSy  in 
this  case,  issued  under  the  said  third  section  of  the  jury 
act  of  1872-3,  but,  as  has  been  seen,  the  provisions  ot 
sections  six  &c.  were  carried  out. 

But  the  prisoner's  counsel  seem  to  insist,  that  the  said 
third  section  was  the  only  law,  under  which  a  venire  fa- 
cias could  issue  to  try  a  case  of  felony. 

For  the  sake  of  the  argument  admit  it ;  and  is  there 
then  error? 

It  is  claimed  that  the  venire  facias  does  not  show  upon 
its  face,  that  it  was  issued  for  the  trial  of  the  defendants 
case;  and  that  therefore  it  should  be  quashed. 

The  case  referred  to,  Com,  v.  Leath,  1  Vir.  Cas.  165, 
decides  mainly,  that  if  a  prisoner  has,  by  any  iUegal 
means,  been  deprived  of  his  right  to  elect  at  his  trial  the 
persons  returned  upon  the  venire,  the  court  should  set 
aside  the  verdict,  &c. 

Has  the  prisoner  been  deprived  of  any  right  he  had 
by  any  illegal  means  ? 

The  said  section  three  does  not,  upon  its  fajse,  require 
that  the  persons  named  in  the  writ  shall  be  summoned 
to  try  a  particular  case;  but  the  language  is  general,  and 
it  means,  if  the  court  has  a  felony  case  before  it  for  trial, 
then  (if  that  m^de  alone  is  taken  to  obtain  a  jury),  the 
writ  shall  command,  that  twenty-four  men  shall  be  sum- 
moned to  attend  on  the  first  day  of  the  term,  which  jury 
the  court  muy  at  any  time  discharge,  • 
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Attention  is  called  to  chapter  229,  Acts  1872-3,  p.  727.  spedla^Tenn. 

That  act  points   out  how,  '^in  case  of  a  felony,"  the        iJiJ^ 
jury  for  the  trial  is  to  be  obtained  ;  and  no  complaint  is     smrader. 
made  by  the  prisoner,  that  he  was  in  any  way  deprived  of 
his  right  to  elect,  which  the  law  thus  gave  him. 

Prisoner's  counsel  call  the  court's  attention  to  Com, 
V.  Wash,  16  Gratt.  537-8;  and  McWhirt's  case,  3  Gratt. 
594. 

In  the  Wash  case  there  was  apparent  error  on  the  face  of 
the  writ  itself 

But  where  is  any  such  apparent  error  upon  the  venire 
fa^eias  in  this  case? 

By  an  examination  of  the  McWTiirt  case,  the  court  will 
see  that  the  statutes,  with  reference  to  the  venire,  were  • 
far  different  from  the  one  now  under  consideration,  and 
will  find  that  there  was  a  positive  requirement  to  summon 
a  venire  in  eocA  particular  felony  sent  on  to  be  tried,  in 
the  then  superior  court  of  law. 

Again,  if  the  law  intended  that  men  were  to  be  sum- 
moned to  try  a  particular  case,  would  the  same  law  put 
the  whole  subject  into  the  hands  of  the  court  to  exercise 
its  discretion  to  discharge  those  menf  Then  can  it  be 
said  that  any  right  of  the  prisoner  has  been  taken  away 
from  him  by  illegal  means?  Leath's  case,  1  Va.Cas.  155, 
before  referred  to. 

The  attention  of  the  court  is  called  to  the  24th  and 
25th  sections  of  Acts  1872-3,  p.  108 :  the  jury  law. 

It  is  submitted  that  there  was  no  ^'irregularity"  in  the 
venire  facias,  &c.,  or  even  if  there  was,  it  was  not  suf- 
ficient "to  set  aside  a  verdict."  See  also,  Bristow's  case, 
15  Gratt.  646  to  652,  inclusive. 

It  is  submitted  again,  with  reference  to  the  challenge 
of  the  array  of  the  panel,  that  there  is  nothing  in  the 
exception,  even  if  it  had  been  made  in  time. 

The  ground  of  challenge  set  out  in  the  exception 
number  four,  is: 

1st.  That  the  panel  was  not  summoned  according  to  law. 

What  has  been  said  is  an  answer  to  this  objection« 
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1849,  page  628,  section  4,  which  it  will  be  noticed  is  the  gpecua'Term. 
same  as  section   24  of  chapter  47  of  Acts  of  1872-3,        state 
except  that  to  this  last  section  is  added  the  words  "  un-     strauder. 
less  by  leave  of  the  court."     Clearly  then  under  the  law 
now,  such  a  challenge  could  have  been  made;  and  it 
could  have  been  made  under  the  law  as  it  was  in  Code 
of  1849.     See  Joneses  case,  1  Leigh,  598;    also,    TooPs 
casCy  11  Leigh  714,  as  well  as  Dilworth^s  case,  12  Gratt. 
to  which  prisoner's  counsel  refers. 

The  question  here  presented  is  a  far  diflFerent  one  from 
that  presented  in  the  cases  above  quoted.  In  those  cases 
and  in  the  Dilworih  case,  the  question  presented  arose 
when  the  prisoner  did  not  know  of  the  disability  (or  pre- 
judice or  cause  of  challenge)  at  the  time  the  juror  was 
sworn,  but  ascertained  the /ac<  during  the  trial,  and  made 
his  exceptions  to  the  juror  during  the  trial,  which  was  de- 
cided against  him. 

The  question  in  this  case  is  far  different ;  it  is  whether, 
when  the  prisoner  knew  during  the  trial  of  cause  of  excep- 
tions^ and  did  not  take  advantage  of  it,  or  challenge  the 
juror  before  verdict,  he  could  go  on  with  the  trial,  hoping 
for  a  verdict  from  the  then  impaneled  jury,  and  when 
disappointed  in  the  verdict,  use  that  supposed  known 
cause  to  him,  as  a  ground  for  setting  aside  the  verdict. 

The  cases  quoted,  it  is  submitted  hold  no  such 
doctrine. 

In  the  case  of  Boist  v.  Beecker.  6  John.  332,  the  ex- 
ception that  the  juror  was  an  alien,  was  taken  before  ver- 
dict. So  also  in  the  Virginia  case  of  Com.  v.  Cherry, 
2  Va.  Cases,  20.  So  also  in  the  Dilworth  case,  12  Gratt.; 
so  also  in  the  lool  case,  in  11  Leigh. 

Can  a  ease  be  found  where  the  verdict  has  been  dis- 
turbed for  any  such  cause,  unless  it  appeared  not  only  to 
have  operated  to  the  injury  of  the  prisoner,  but  was  also 
utterly  unknoum  to  him  until  after  verdict  f 

The  court  in  the  I}ilworth  case  says,  that  "  the  prin- 
ciples, to  be  deduced  from  the  modern  decisions,  justify 
an  indulgence  to  motions  to  set  aside  jurors  after  they 
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specifrenn.  l^^ve  been  sworn,  and  before  they  have  rendered  a  ver- 

"^1^        diet,  which  would  not  be  allowed  to  applications  fornew 

stwuder.      trials,  founded  on  exceptions  to  jurors  taken  after  verdict.'* 

In  Bridow^s  case,  15  Gratt.  634,  the  court  refused  to 
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juror  Larkin  had  been  challenged  for  the  cause  as  set  spedli'Tenn. 
forth  in  the  affidavits  before  it,  than  that  Larkin  was  it       ^i^ 
competent  juror  ?     I  think  not.  stwuder. 

Sprouce^s  ease,  2  V.  C.  375;  Epe^s  case^  5  Gratt.  678; 
Pollard's  case,  5  Rand.  659;  2  Leigh  769;  6  Rand.  708;  ' 
3  Leigh  780;  9  Leigh  651;  9  Leigh  661;  2  Rob.  R. 
771;  6  Gratt.  696;  7  Gratt.  593;  8  Gratt.  606-7;  10 
Gratt.  686-7;  10  Gratt.  658;  10  Gratt.  687;  7  Gratt. 
619;  2  V.  C.  6 ;  2  Gratt.  564 ;  4  B.  and  Aid.  492 ;  and 
2  Hawk.  oh.  43,  §28. 

Other  later  cases  can  be  named,  if  desired. 

The  action  of  the  court  below,  as  shown  in  the  prison- 
er's bill  of  exception  number  six,  will  be  found  to  be  fully  > 
sustained  by  the  court  of  appeals  of  Virginia,  in  the  case 
of  BosweU  V.  Commonwealth,  20  Gratt.  860,  for  which  de- 
cision this  Court,  I  doubt  not,  will  have  the  highest  re- 
spect. 

It  is  submitted  that  the  exceptions  as  taken,  when  they 
simply  show  in  a  general  way,  that  an  objection  or  mo- 
tion was  made  without  giving  the  grounds  for  objection 
or  reasons  for  the  motion,  ought  not  to  be  considered ;  or 
in  other  words,  that  the  court  below  is  not  bound  to  con- 
sider an  objection  without  being  advised  of  its  character. 

The  question  sought  to  be  raised  by  the  bills  of  excep- 
tions, as  to  the  constitutionality  of  the  jury  law  of  the 
State,  can,  I  think,  be  best  discussed  in  connection  with 
the  point  raised  by  the  motion  of  the  prisoner,  to  remove 
the  case  to  the  United  States  Circuit  Court,  which  motion 
and  the  leasons  therefor,  are  set  out  in  bill  of  exceptions 
No.  2. 

And  before  proceeding  further,  I  remark  that  the 
Court  should  hesitate  before  pronouncing  any  law.  un- 
constitutional, and  refer  the  Court  to  the  rules  and  prin- 
ciples governing  this  subject,  as  laid  down  in  the  able 
opinions  in  the  cases  of  Bridges  v.  ShaUcross,  and  Jacob, 
&c.,  V.  /8Zac£,  &c.,  decided  by  this  Court. 
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spediTrerm,  band  and   mfe  was  not  recognized  between  slaves  in 

"^^       West  Virginia,  but  does  not  aver,  that  that  relation  was 

strtuder.     DO*  recognized  both  by  the  law  and  by  the  citizens,  in 

1874;  the  fact  is,  that  then  it  was  recognized  both  by 

law  and  public  sentiment  in  Ohio  county. 

It  avers,  it  is  true,  but  in  nowise  shows,  that  colored 
men  are  not  entitled  to  protection  in  their  marital  rights. 
It  fails  to  show  facts  which  show,  that  here  colored  men 
are  not  entitled  to  protection  in  their  marital  rights,  or 
how  or  why,  his  defense  depended  upon  such  facts,  if 
shown  ;  or  how  or  why,  if  shown,  he  is  denied  the  bene- 
fit of  them  ;  or  how  or  why  they,  it  shown,  are  such  as 
are  "  secured  to  him  by  a  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States  ? 

Indeed,  the  marriage  relation  and  marriage  laws  of  a 
State  are  entirely  subject  to  the  state  control,  and  in  no 
wise  affected  by  the  civil  rights  law.  See  State  v.  GUmyn, 
10  Am.  R.  42. 

It  fails  to  show  how  the  service  of  white  men  upon 
the  jury  affects  his  enjoyment  of  any  rights,  conferred  by 
the  14th  amendment  or  the  civil  rights  bill.  He  avers, 
that  he  believes  he  cannot  have  full  and  equal  benefit- 
not  of  the  laws  mentioned  in  said  acts  of  Congress — but 
ol  the  laws  of  West  Virginia,  for  the  security  of  his 
person  such  as  are  enjoyed  by  white  persons,  but  fails  to 
give  any  facts,  which  show  that  he  is  denied  the  equal  ben- 
efit, as  a  citizen  of  the  United  States,  of  any  right 
secured  to  him  by  a  law  providing  for  the  equal  dvU 
rights  of  citizens  of  the  United  States  ? 

If  sufficient  fads  are  not  shown,  the  petition  does  not 
conform  to  the  requirements  of  the  statute  itself. 

Simply  because  he  ds  a  negro,  does  not  make  out  his 
case. 

Simply  because  he  is  a  negro,  and  slew  a  negress,  his 
wife,  does  not  make  out  a  case. 

The  case  of  The  State  v.  Dunlap,  4  Am.  Law  Times  Re- 
ports, p.  205,  to  which  counsel  refers,  and  upon  which  he 
relies,  decided  in  North  Carolina  in  1871,  a  case  which 
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has  never  been  reviewed  and  never  sustained  so  &r  as  I  gpeciii'renii. 


can  learn — even  that  ease  does  not  hold  any  such  doc- "      g^^^^, 
trine^  as  defendant  asks  this  court  to  hold.  stnmder. 

In  that  case  the  court  clearly  says,  that  the  object  of 
the  act  of  Congress  was  not  merely  to  prevent  discrim- 
ination by  the  laws  of  the  state,  for  the  Judge  there  says  : 
'^  Had  the  object  been  merely  to  prevent  discrimination 
by  the  laws  of  the  state,  very  few  words  would  have 
answered  the  purpose,  and  there  would  have  been  no 
occasion  for  an  affidavit  in  regard  to  matters,  which  must 
appear  on  the  face  of  the  public  law ;''  and  he  says  dis- 
tinctly, that "  it  does  not  extend  to  and  attempt  to  con- 
trol or  regulate  the  prejudice  of  one  race  against  the 
other ;"  and  further,  he  holds  clearly  that  the  petition 
must  state  such  facts  as  show,  that  by  reason  of  preju- 
dice, a  right  conferred  by  the  laws  quoted,  could  not  be 
enforced  or  was  denied  in  the  circuit  court  of  the  State 
in  November  1874. 

It  will  be  seen  too,  by  an  examination  of  that  case, 
that  it  was  a  case  where  a  negro  killed  a  white  man,  not 
another  negro  ;  and  that  the  petition  and  affidavit  show 
upon  their  face  facts — strong  facts,  tending  to  show  that 
he  might  be  denied  a  fair  trial  by  a  jury  of  the  county 
of  Mecklinburg. 

But  even  that  case  does  not  show  facts,  which  prove 
that  the  prisoner  was  denied  the  equal  benefit  with  white 
citizens  of  the  United  States,  in  the  enjoyment  of  any 
right,  secured  to  him  by  a  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  UnUed  States, 

Again  attention  is  called  to  the  fact,  that  this  case  now 
before  this  Court  is  one,  where  a  negro  killed  one  of  his 
own  color ;  and  it  is  asked,  whatever  the  prejudice  of 
white  men  might  be,  where  a  negro  killed  a  white  man, 
how  can  it  be  said  that  such  prejudices  exist  when  a 
negro  kills  a  negro  ?  However  natural  such  prejudices 
might  be  in  the  one  case,  like  prejudices  cannot  be  sup- 
posed to  exist  in  the  other. 

As  to  bill  of  exceptions  number  seven,  it  is  not 
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spedla^Term.  ^^^ought  nccessary  to  say  much,  for  the  Court  knows  well 
^^  the  rules  governing  the  question  of  a  new  trial,  where 
strauder.  ^^^  verdict  is  claimed  to  be  contrary  to  evidence.  A 
jury,  the  judges  of  the  evidence,  has  twice  convicted  the 
prisoner  upon  that  evidence.  The  testimony  shows 
abundant  cooling  time,  and  deliberate  killing.  It  points 
out  the  prisoner's  previous  conduct  and  his  premeditated 
purpose. 

The  other  grounds  embraced  in  this  exception  are  cov- 
ered by  the  discussion  already  given. 

For  like  reasons  it  is  unnecessary  to  discuss  the 
eighth  exception  of  the  prisoner. 

Green,  President,  delivered  the  opinion  of  the 
Court. 

This  case  has  been  before  this  Court  before,  and  k 
reported  in  8  W.  Va.  687.  The  opinion  of  the  Court, 
delivered  by  President  Raymond,  states  accurately  what 
proceedings  had  taken  place  in  the  circuit  court  of  Ohio 
county,  prior  to  its  being  then  brought  before  this  Court. 
The  following  is  a  statement  of  the  proceedings : 

"  At  a  circuit  court  held  for  the  county  ot  Ohio,  on 
the  20th  day  of  May  1872,  there  was  found  by  the  grand 
jury  attending  said  court,  "a  true  bill"  of  indictment  ( 
against  Taylor  Strauder  for  the  murder  of  Anna  Strau- 
der,  in  said  county  of  Ohio.  The  indictment  contains 
three  several  counts,  each  for  the  same  murder ;  but  they 
differ  somewhat  in  the  description  of  the  offense.  On 
the  day  the  indictment  was  found,  Taylor  Strauder  was 
led  to  the  bar  of  the  court  in  the  custody  of  the  jailer ; 
and  he  then  and  there,  in  his  proper  person,  demurred 
to  the  indictment;  and  the  State  by  her  attorney,  joined 
in  the  demurrer.  The  court  upon  consideration  over- 
ruled the  demurrer;  and  thereupon  he  pleaded,  that  "he 
was  not  guilty  in  the  manner  and  form  as  in  the  indictment 
against  him  is  alleged,  and  of  this  he  put  himself  upon  the 
country ;"  and  the  State  by  her  attorney  did  likewise. 
Afterwards,  on  the  6th  day  of  June  1872,  at  a  circuit  court 
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held  for  the  said  county,  this  entry  was  made  on  the  record  spedlS'Term. 
of  said  court  in  the  case,  viz  :  "The  State  of  West  Vir-        slate 
ginia  v.  Taylor  Strauder,  upon  an  indictment  for  murder,     strauder. 
On  motion  of  the  defendant,  and  for  reasons  appearing 
to  the  court,  this  cause  is -continued  until  the  next  terra. '^ 
Afterwards,  on  the  22d  day  of  October  1872^  he  was 
again  led  to  the  bar  of  the  court  in  custody  of  the  jailer; 
and  thereupon  he  moved  the  court  for  a  continuance  of 
the  cause,  until  the  next  term,  and  the  court  granted  the 
the  motion  and  continued  the  cause  accordingly. 

On  the  6th  day  of  May  1873  was  again  led  to  the  bar 
of  the  court,  in  custody  of  the  jailer ;  and  thereupon  he 
moved  the  court  to  remand  him  to  the  county  court  of 
Ohio  county,  for  examination  of  him  upon  the  said  charge 
of  murder,  whereof  he  stood  indicted  as  aforesaid,  accord- 
ing to  the  provisions* of  the  act  of  the  Legislature,  ap- 
proved on  the  3d  day  of  April  18Y3.  But  the  court  over- 
ruled the  said  motion,  and  refused  to  allow  him  the  exam- 
ination before  the  county  court  of  the  county  of  Ohio, 
under  said  Act  of  the  Legislature,  which  he  thus  prayed ; 
and  he  excepted  to  the  opinion  of  the  court  overruling 
his  said  motion ;  and  his  bill  of  exceptions  was  signed, 
sealed  and  made  a  part  of  the  record  in  the  case.  1  here- 
upon came  a  jury  of  twelve  men,  who  were  elected,  tried 
and  sworn  to  well  and  truly  try  and  true  deliverance  make 
between  the  State  of  West  Virginia  and  said  Taylor 
Strauder,  and  a  true  verdict  render  according  to  the  evi- 
dence. The  trial  of  the  cause  occupied  the  6th,  7th  and 
8th  of  May  1873.  On  the  day  last  named  the  jury  found 
him  guilty  of  murder  in  the  first  degree,  in  manner  and 
form  as  he  stood  indicted.  Whereupon  he  moved  the 
court  to  grant  him  a  new  trial ;  and  the  court  also  over- 
ruled this  motion.  He  aflervvards,  on  the  8th  of  July 
1873,  and  before  judgment,  prayed  the  court  that  judg- 
ment on  the  verdict  of  the  jury,  of  guilty,  be  arrested  for 
reasons  assigned,  which  motion  was  also  overruled  by  the 
court.  The  court  thereupon  rendered  judgment  upon  the 
verdict  of  the  jury,  that  he  be  hanged  by  the  neck  till 
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this  Court  accordingly  so  remanded  him,  with  the  reqiii-  gpeda/Term. 
site  directions  to  carry  out  its  said  judgment.  "^^ 

When   this  case  again  came  before  the  said  circuit     stnuldw. 
court  of  Ohio  county,  th«  following  proceedings  were 
had  therein:  On  the  9th  day  of  January  1875,  there  was 
found,  by  the  grand  jury  attending  said  court,  "A  true 
bill"  of  indictment  against  Taylor  Strauder  for  the  mur- 
der of  Anna  Strauder,  in  said  county  of  Ohio.     The  in»- 
dictment  contained  three  several  counts,  which   were 
identical  with  those  in  the  indictment  found  by   the 
grand  jury  on  the  20th  day  of  May  1873.     This  bill  of 
indictment  was  indorsed :  *' J%e  State  of  West  Virginia  v. 
Taylor  Stravder.   A  true  bill ;"  signed,  "Andrew  Wilson, 
foreman."  And  this  entry  was  made  on  the  order  book 
of  said  court  of  said  date :  "An  indictment  against  Tay- 
lor Strauder  for  murder;  a  true  bill.     Andrew  Wilson, 
foreman."      On    the    day    this   indictment   was   found 
he  was   led  to  the   bar   of  the  said  court,  in  custody 
of  the  jailer  of  said  court;  whereupon  he  moved  the 
court  to  be  discharged,  for  the  reason  that  three  terms  of 
said  court  had  passed  since  his  commitment  to  jail  for 
said  offense,  before  the  finding  of  said  indictment;  he 
also  moved  the  court  to  quash  said  indictment,  and  fur- 
ther, moved  the  court  to  certify  this  case  to  the  Circuit 
Court  of  the  United  States  for  the  fourth  judicial  circuit, 
and  in  support  thereof  filed  his  petition  therefor  (which 
is  copied  in  the  second  bill  of  exceptions), which  motions, 
after   argument    by  counsel  and  consideration  by  the 
court,  were  all  overruled.     And  thereupon  the  prisoner 
demurred  to  the  indictment  and  each  count  thereof,  and 
the  State,  by  its  attorney,  joined  therein ;  and  the  court, 
on    consideration    thereof,    overruled    said    demurrer. 
Whereupon  the  prisoner  pleaded,  that  he  was  not  guilty 
in  the  manner  and  form,  as  in  the  indictment  against  him 
was  alleged ;  and  of  this  he  put  himself  upon  the  country ; 
and  the  State  did  the  like.     And  thereupon  came  a  jury, 
who  were  elected,  tried  and  sworn  to  well  and  truly  try 
and  a  true  deliverance  make  between  the  State  and  the 
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1877. 
Special  Term. 

Slate 

▼. 

Strauder. 


said  prisoner  at  the  bar.  The  trial  of  the  caase  before 
this  jury,  occupied  the  2d,  3d,  4th  and  5th  days  of  No- 
vember 1874 ;  oh  the  day  last  named,  said  jury  found  a 
verdict  as  follows : 

"We,  the  jury,  find  the  prisoner  guilty  of  murder  in 
the  first  degree,  as  charged  in  the  indictment. 

"  Michael  Roth,  Foreman.^' 

Whereupon  the  prisoner  moved  the  court  to  set  aside 
said  verdict  and  grant  him  a  new  trial,  which  was  con- 
tinued for  future  consideration  ;  and  the  prisoner  was 
remanded  to  jail.  At  the  same  term  of  the  court,  on 
January  9,  1875,  he  was  again  led  to  the  bar  of  said 
court  in  the  custody  of  the  jailer;  and  the  court  having 
maturely  considered  his  said  motion  for  a  new  trial,  re- 
fused the  same;  and  thereupon  the  prisoner  moved,  that 
the  judgment  on  said  verdict  might  for  reasons  assigned, 
which  are  set  forth  in  the  eighth  bill  of  exceptions,  be 
arrested;  but  the  court  overruled  this  motion;  and 
nothing  further  being  alleged  why  the  sentence  of  the 
court  should  not  be  pronounced,  the  court  thereupon  ren- 
dered judgment  upon  the  verdict  of  the  jury :  that  he  be 
hanged  by  the  neck  till  he  be  dead,  and  that  execution 
of  this  judgment  be  done  upon  him  on  Friday  the  26th 
day  of  March  1875,  between  the  hours  of  ten  in  the 
forenoon  and  four  in  the  afternoon  of  the  same  day,  at 
the  usual  place  of  execution,  in  the  vicinity  of  the  city 
of  Wheeling,  it  appearing  in  the  opinion  of  the  court  that 
there  is  no  jail  yard  of  sufficient  size  for  said  purjwse ; 
thereupon  he  was  remanded  to  jail. 

Upon  the  trial  of  the  case  the  prisoner  excepted  to 
various  opinions  and  rulings  of  the  court,  and  tendered 
eight  bills  of  exceptions,  which  were  as  follows : 

Bill  of  Exceptions  No.  1. 

Be  it  remembered y  That  when  the  defendant  in  this 
cause  was  called  upon,  at  the  October  term  1874,  to 
answer  to  the  indictment  in  this  cause,  he  demanded  of 
the  attorney  for  the  State  to  elect  upon  which  indict- 
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ment  he  would  proceed  to  try  him,  whether  the   one  gpecdS^Tena. 
found  at  the  May  term  1872,  or  the  one  at  the  present        ^^^ 
term;  and  thereupon   the   said    attorney   for  the  State     strauder. 
elected  to  try  the  defendant  upon  the  indictment  found 
at   the    present  term ;   and   thereupon  the    defendant 
moved  the  court  to  discharge  him  from  custody,  because 
the  said  indictment  had  not  been  found  before  the  end 
ol  the  second  term  of  the  court  after  he  was  in  custody 
and  filed  the  mittimus  of  the  justice  in  support  thereof, 
which  is  in  the  words  and  figures  following: 

State  of  West  Virginia, 

Ohio  County,  to-mit: 
To  Robert  JunkinSy  who  was  appointed  by  me  to  act  in  this 
case  as  special  constable  of  Madison  township  in  said 
county y  and  to  the  keeper  of  the  jail  of  said  county : 
These  are  to  command  you,  the  said  constable,  in  the 
name  of  the  Slate  of  West  Virginia,  forthwith  to  con- 
vey and  deliver  into  the  custody  of  the  keeper  of  the 
said  jail,  together  with  this  warrant,  the  body  of  Taylor 
Strauder,  charged  before  me,  Robert  H.  Gillespy,  a 
justice  of  said  county,  by  an  inqusition  with  a  felony 
by  him  committed,  in  this:  that  the  said  Taylor  Strauder 
on  the  18th  day  of  April,  in  the  year  1872,  in  the  said 
county,  did  wilfully  murder  Annie  Strauder  with  a 
hatchet  or  other  weapon.  And  you,  the  said  keeper  of 
the  said  jail,  are  hereby  required,  in  the  name  of  the 
State  of  West  Virginia,  to  receive  the  said  Taylor  Strau- 
der into  your  jail  and  custody,  that  he  may  be  examined 
for  the  said  offense  by  me  on  the  26th  day  of  April  1872, 
at  my  office  in  the  township  of  Madison,  said  county, 
and  him  there  safely  keep,  unless  he  shall  be  discharged 
by  due  course  of  law. 

Given^under  my  hand  and  seal  this  25th  day  of  April, 

in  the  year  1872. 

Robert  H.  Gillespie,  Justice. 

Also   the  orders  of  the  circuit  court   showing   that 
more  than  two  terms  of  the  court  had  elapsed. 
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specild'xenii.       ^^^  ^^^  court  Overruled  the  said  motion  and  refused 

5J^        to  discharge  the  defendant  from  custody,  to  which  opin- 

strauder.     ^^^  ^^^  TuHug  of  the  court  the  defendant  excepted,  and 

prayed  that  his  exception  might  be  signed,  sealed  and 

made  a  part  of  the  record,  which  is  accordingly  done. 

T.  Melvin,     [Seal.] 

Bill  oj  Exceptions  No.  2. 

Be  it  remembered,  That  when  this  cause  was  called 
for  trial,  and  before  the  trial  commenced,  on  the  —  day 
ot  —  1874,  in  the  circuit  court  oi  Ohio  county.  West 
Virginia,  the  defendant  filed  a  petition  praying  that  his 
cause  might  be  removed  to  the  Circuit  Court  of  the 
United  States  for  reasons  in  said  petition  assignetl, 
which  said  petition  is  in  the  words  and  figures  following, 
to-wit : 

To  the  Honorable  Judge  of  said  Court : 

The  petition  of  Taylor  Strauder,  the  above  named 
defendant,  respectfully  represents  unto  your  honor,  that 
he  is  a  citizen  of  the  United  States  and  was  indicted  at 
the  October  term  1874,  of  the  circuit  court  of  Ohio 
county,  for  the  alleged  murder  of  Annie  Strauder. 
Your  petitioner  further  represents,  that  he  is  a  person  of 
color  and  was  formerly  a  slave,  and  was  emancipated  by 
the  result  of  the  late  rebellion.  Your  petitioner  avers 
that  under  the  laws  of  Virginia  and  West  Virginia,  the 
relation  of  husband  and  wife  was  not  recognized  between 
slaves,  and  that  an  impression  is  general  in  this  county 
and  the  adjacent  ones,  and  throughout  the  whole  State, 
that  colored  men  are  not  entitled  to  the  same  protection 
in  their  marital  relations  as  white  men.  That  the 
defense  of  this  petitioner  will  depend  greatly  upon  the  feet 
of  the  petitioner  having  been  a  married  man  at  the  time 
the  offense  he  is  charged  with  was  committed.  Your 
petitioner  further  avers,  that  under  and  by  virtue  of  the 
laws  of  the  State  of  West  Virginia,  no  colored  man  is 
eligible  to  be  a  member  of  the  grand  jury  or  serve  on   a 
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petit  jury  in  this  State ;  and  that  white  men  are  so  elig-  speciai^Term. 
ible  ;  and  your  petitioner,  by  reason  of  his  being  a  colored  ^^ 
man  and  of  his  having  been  a  slave,  has  reason  to  believe  strauder. 
and  does  believe  that  he  cannot  have  the  lull  and  equal 
benefit  of  all  laws  and  proceedings  in  the  State  of  West 
Virginia  for  the  security  of  his  person,  as  is  enjoyed  by 
white  citizens,  and  that  he  has  less  chance  of  enforcing 
in  the  courts  of  this  State  his  rights  in  this  prosecution 
as  a  citizen  of  the  United  States,  and  that  the  probabil- 
ities of  a  denial  of  them  to  him  as  such  citizen  on  every 
trial,  which  might  take  place  on  this  indictment  in  the 
courts  of  this  State,  are  much  more  enhanced  than  if  he 
was  a  white  man.  Your  petitioner  hereby  offers  to  give 
good  and  sufiRcient  security  for  his  filing,  at  the  next 
Circuit  Court  of  the  United  States  for  the  fourth  judi- 
cial circuit  on  the  first  day  of  its  next  session,  copies  of 
the  processes  and  proceedings  in  this  case,  and  likewise 
offers  to  give  bail  for  his  appe ranee,  if  your  honor  should 
discharge  him  from  custody  (your  petitioner  being  a 
close  prisoner).  Wherefore  your  petitioner,  the  said 
Taylor  Strauder,  prays  your  honor  will  make  such  orders 
in  the  premises,  as  maybe  consonant  to  law,  and  according 
to  the  form  of  the  act  of  Congress,  in  that  behalf  made 
and  provided. 

Taylor  Strauder. 

State  op  West  Virginia, 

Ohio  Cotmty  to-vrit: 
Taylor  Strauder,  the  petitioner  named  in  the  foregoing 
petition,  personally  appeared  before  me,  and  being  duly 
sworn,  says  that  the  facts  and  allegations  therein  con- 
tained are  true.  Taylor  Strauder. 

Sworn  to  and  subscribed  before  me,  the  undersigned, 
this  2d  day  of  November  1874. 

John  O.  Pendleton,  Notary  Public. 

But  the  court,  being  of  opinion  that  the  said  defend- 
ant was  not  entitled  to  have  his  cause  removed  to  the 
Circuit  Court  of  the  United  States,  for  the  reasons  ap- 
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spedij'Tenn.  P^a^ing  ID  Said  petition,  denied  the  prayer  of  the  peti- 
^^  tioner,  and  refused  to  certify  the  cause  into  the  Circuit 
stnuder.  Court  of  the  United  Stiites,  and  compelled  the  said  de- 
fendant to  proceed  to  trial  in  the  circuit  court  of  Ohio 
county,  West  Virginia.  To  which  opinion  of  the  coort 
denying  the  prayer  of  the  said  petitioner  for  the 
removal  of  his  cause  to  the  Circuit  Court  of  the  United 
States  and  compelling  him  to  proceed  to  trial  in  the 
circuit  court  of  Ohio  county,  West  Virginia,  the  defend- 
ant excepted  and  prayed  that  this  his  exception  might  be 
signed,  sealed  and  made  a  part  of  the  record,  which  is 
done  accordingly.  ^.  Melvin.     [Seal]. 

Bill  of  Exceptions  No.  3. 

Be  it  rememberedy  That  before  the  trial  of  this  cause 
the  defendant  moved  to  quash  the  venire  facias,  and 
the  return  thereon,  which  are  in  the  words  and  figures 
following,  to-wit : 

The  State  of  West  Virginia, 

To  the  Sheriff  oj  Ohio  County,  Greeting: 

We  command  you  that  you  summon  thirty  good  and 
lawful' men  of  your  county,  duly  qualified  to  serve  as 
jurors,  to  be  and  appear  before  the  Judge  of  the  circuit 
court  of  Ohio  county,  on  Monday  the  19th  day  of  Octo- 
ber 1874,  to  serve  during  the  said  term  as  jurors  for  the 
trial  of  causes,  unless  sooner  discharged.  And  have 
then  there  this  writ. 

Witness,  Samuel  B.  McColloch,  clerk  of  our  said 
court,  at  the  court  house  of  our  said  county,  this  18th 
day  of  September  1874,  and  in  the  12th  year  of  the 
State  of  West  Virginia. 

Samuel  B.  McColloch,  Clerk. 

List  of  jurors  drawn  by  the  undersigned,  September 
18,  1874,  to  serve  at  the  October  term  1874,  of  the  cir- 
cuit court.     Then  follows  a  list  of  thirty  jurors. 

Executed  by  summoning  the  following  drawn  jurors: 
1  John  Branstroup,  2  Martin  Ewing,  3  Brice  Supler, 
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4  Jabez  Exley,  5  Theo.  Darrah,  6  H.  N.  Hirst,  7  John  speeiS^Term. 

Barr,  8  David  AtkiusoD,  9  non-resident^  10  Caleb  Syl vis, "^^ 

11  S.  Welty,  12  F.  M.  Porter,  13  James  Kerr,  14  Louis  strauder. 
Keller,  15  Samuel  Kline,  16  John  Medick,  17  Louis 
Wagner,  18  Edward  Steele,  19  W.  E.  Hughes,  20  James 
M.  Todd,  21  Joseph  Debold,  22  Louis  Meder,  23  Henry 
Roemer,  24  Geo.  Roth,  25  not  found,  26  Leonidas  Bru- 
ner,  27  W.  F.  Carter,  28  Charles  Kraus,  29  Jacob  Dick, 
30  Fred.  Werner. 

G.  W.  Kennedy,   D.S., 
October  12, 1874.  for  R.  8.  Brown,  S.  0.  C. 

Stephen  Berry  is  no  inhabitant  of  my  bailiwick,  nor 
found  therein  October  12,  1874. 

G.  W.  Kennedy,  D.  S. 

for  R.  8.  Brown,  8.  0.  C. 
J.  B.  Lyle  not  found  within  my  bailiwick  October  12, 
^1874.  G.  W.  Kennedy,  D.  8. 

for  R.  8.  Brovm,  8.  0.  C. 

Because  the  said  writ  was  not  issued  according  to  law, 
was  not  formal  and  was  not  issued  for  the  trial  of  Tay- 
lor Strauder,  the  defendant  in  this  cause ;  because  the 
law,  under  which  it  was  issued,  was  unconstitutional,  null 
and  void  ;  and  further  because  the  return  thereon  was 
not  made  according  to  law  ;  but  the  court  overruled  the 
said  motion,  and  refused  to  quash  the  said  venire  faeiaSj 
to  which  ruling  of  the  court  the  defendant  excepted,  and 
prayed  that  his  exception  might  be  signed,  sealed  and 
made  a  part  of  the  record,  which  is  accordingly  done. 

T.  Melvin.     [Seal]. 


Bill  of  Exception  No.  5. 
State  op  W^t  Vibginia,  |    ^^^^  ^^^^  ^^.^ 
Taylob  Stbauder. 


'  I      Oircuii 


^  County. 


Be  it  remeinberedf  That  after  the  jury  had  been  exam- 
ined upon  their  voir  dire,  accepted  and  sworn,  and  after 
considerable  testimony  had  been  taken,  on  the  third  day 
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speciii^Temi.  ^^  ^^®  trial,  the  counsel  for  the  prisoner  approached  the 
"judge  presiding,  and  advised  him  in  a  low  tone  of  voice, 
that  information  had  recently  been  received  that  one  of 
the  jurors,  Edward  Larkin,  had,  before  being  sworn  as  a 
juror,  expressed  an  opinion  adverse  to  the  prisoner,  and 
showed  him  and  left  upon  his  table  the  affidavits  of 
James  A.  Robinson,  the  prisoner  and  his  counsel,  which 
affidavits  are  in  the  words  and  figures  following : 

Circuit  Court  for  Ohio  County. 
State  of  West  Virginia, 

Ohio  County,  to-wU: 

Personally  appeared  before  me,  the  undersigned,  James 
A.  Robinson,  who  being  first  duly  sworn,  deposes  and 
says,  that  during  the  latter  part  of  July  or  the  first  part 
of  August  1874,  Edward  Larkin,  one  of  the  jurors  now 
sitting  and  impanelled  on  the  trial  of  State  of  West  Vir- 
ginia vs,  Taylor  Strauder  for  murder,  the  said  Edward  • 
Larkin  was  passing  my  place  of  business,  No.  1050  Mar- 
ket street,  in  the  city  of  Wheeling ;  he  asked  me  what  I 
thought  ought  to  be  done  with  Strauder.  I  replied  I 
did  not  care  what  was  done  with  him;  w^hat  do  you 
think  ought  to  be  done  with  him?  He  replied  in  posi- 
tive terms:  He  killed  his  wife,  and  he  should  be  hung  for 
it.  There  were  some  other  words  to  the  same  effect, 
when  a  customer  called,  and  I  had  to  go  into  the  store, 
and  the  conversation  ceased.  This  was  about  the  time 
the  case  of  Strauder  was  before  the  Supreme  Court  in 
this  city;  and  I  suppose  that  face  brought  up  or  caused 
the  conversation.     And  further  deponent  says  not. 

James  A.  Robinsox. 

Subscribed  and  sworn  to  before  me,  this  4th  day  of 
November,  1874.  Samuel  B.  McColloch,  Q^L 

State  of  West  Virginia,  Ohio  County,  /o-irtV: 
State  of  W  jt  Virginia,^      ^^^^  ^^,.^  ^^  ^^.^ 
Taylor  Strauder.       j  Oyu-rUy. 

Personally  appeared  before  me,  the  andersigned,  Tay- 
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lor  Strsuider,  the  deiendant  in  the  above  cause,  who  l>e-  spedii'Term. 
ing  duly  sworn  says,  that  he  had  no  knowledge  of  the        "^i^ 
fact  that  Edward  Larkin,  one  of  the  jurors,  had  at  any     strauder. 
time  expressed  an  opinion,  or  stood   otherwise  than  in- 
diff'ereut  on  the  issues  involved  in  the  trial  of  his  cause 
at  the  time  the  juror  was  sworn,  and  only  at  this  time 
for  the  first  time,  learns  of  the  facts  contained  in  the  affi- 
davit of  James  A.  Robinson  filed  in  this  cause. 

Taylor  Strauder. 
Subscribed  and  sworn  to  before  me  this  4th   day  of 
November,  1874. 

S.  B.  McCoLLocu,  C/erL 


State  of  West  Virginia,  Ohio  County,  io-mi: 

State  of  West  Virginia,^      Cricuit  Court  of  Ohio 
V8.  >  County. 

Taylor  Strauder.        j    Indictment  for  murder. 

Personally  appeared  before  me,  the  undersigned,  Geo. 
O.  Davenport  and  B.  B.  Dovener,  counsel  for  the  de- 
fendant, Taylor  Strauder,  in  the  above  case,  who  being 
first  duly  sworn,  depose  and  say,  that  they  had  no  in- 
formation of  the  bias  or  prejudice  of  the  juror,  ICdward 
T^rkin,  at  the  time  he  was  sworn  upon  his  voir  dire  or 
at  the  time  of  his  being  sworn  upon  the  jury,  and  that 
only  at  this  time  for  the  first,  are  they  informed  of  the 
feLcts  contained  in  the  afiRdavit  of  James  A.  Robinson, 
filed  in  this  cause  as  to  the  bias  and  prejudice  of  the  said 
juror,  Edward  Larkin.  B.  B.  Dovener. 

Geo.  O.  Davenport. 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
November,  1874. 

Samuel  B.  McColloch,  Clerk. 


Taylor  Strauder.  j       of  Ohio  Couviy. 

Personally  appeared  before  me,  the  undersigned,  ¥A- 
ward  Larkin,  who  being  duly  sworn  deposes  and  says, 
that  he  has  read  and  examined  the  affidavit  of  James  A. 


Digitized  by 


Google 


790  SUPKEME  COURT  OP   APPEAI^ 

Spedii^Term.  RobinsoD,  filed  for  the  defendant  in  the  above  entitled 
'^^  cause,  that  he  did  not  on  the  occasion  referred  to  in  said 
strauder.  affidavit,  or  on  any  other  occasion  say  to  him  or  any  one 
else,  that  Taylor  Strauder  had  killed  his  wife  and  should 
be  hung,  or  any  words  to  that  effect;  that  on  the  con- 
trary he  has  never  entertained  any  prejudice  or  bias  to- 
wards the  said  defendant.  Edward  Larkin. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
January,  1875.  R.  H.  Gillespie,  J.  P. 

But  the  prisoner  and  his  counsel  made  no  motion 
based  ujwn  said  affidavits,  or  looking  to  any  action  on 
the  part  of  the  court  relating  to  the  said  juror,  and  the 
court  took  no  action  upon  the  said  affidavits,  and  allow- 
ed the  trial  to  proceed  without  any  objection  formally 
made  on  the  part  of  the  prisoner.  And  aft-er  the  jury 
had  returned  their  verdict,  the  prisoner  moved  the  court 
to  set  aside  the  verdict  and  grant  him  a  new  trial  of  the 
cause  upon  the  ground,  among  others,  that  the  juror 
Larkin  had  expressed  an  opinion  hoatile  to  the  prisoner, 
as  shown  by  the  said  affidavit  of  James  A.  Robinson ; 
whereupon  the  State,  by  its  attorney,  submitted  the  coun- 
ter affitlavit  of  the  juror  Larkin,  which  affidavit  is  in  the 
words  and  figures  following,  to-wit  : 

The  State  of  West  Virginia  ">  r  ^i.   /  •      m  /-»     * 

f  Jn  the  Otrcuti  Court 

Taylor  Strauder.  j     of  Ohio  County. 

Personally  appeared  before  me,  the  undersigned,  Ed- 
ward Ijarkin,  who  being  duly  sworn  deposes  and  says, 
that  he  has  read  and  examined  the  affidavit  of  James  A. 
Robinson,  filed  for  the  defendant  in  the  above  entitled 
cause,  that  he  did  not  on  the  occasion  referred  to  in  said 
affidavit,  or  on  any  other  occasion  say  to  him  or  any  one 
else,  that  Taylor  Strauder  had  killed  his  wife  and  should 
be  hung,  or  any  words  to  that  eflect ;  that  on  the  contrary 
he  has  never  entertained  any  prejudice  or  bias  towards 
the  said  defendant.  Edward  Larkin. 
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Subscribed  and  sworn  to  before  me  this  5th  day  of  specila'Tenn. 
January  1875.  R.  H.  Giillespie,  /.  P. 


And  thereupon  the  court  overruled  the  motion  of  the 
prisoner  and  refused  to  grant  a  new  trial  of  the  cause; 
whereupon  the  prisoner  excepted  and  asked  that  this  his 
bill  of  exceptions  be  signed,  sealed  and  made  a  part  of 
the  record,  which  is  accordingly  so  done. 

T.  Melvin,  [Seal.] 

BUI  of  Exception  No.  6. 

Circuit  Court  for  Ohio  County. 

State  of  West  Virginia.  "1 

vs.  >  Indictment  for  mwder. 

Taylor  Strauder.       j 

Be  it  7'ememhered,  That  on  the  trial  of  this  canse,  the 
defendant  moved  the  court  to  instruct  the  jury  in  the 
words  and  figures  following,  to-wit:  "If  the  jury  en- 
tertain a  rational  doubt  as  to  the  soundness  of  the  mind 
of  the  prisoner  at  the  time  of  the  commission  of  the  hom- 
icide charged,  he  is  entitled  to  the  benefit  of  that  doubt, 
as  he  would  be  to  the  benefit  of  a  doubt  as  to  any  other 
material  fact  in  the  case,  it  being  under  our  statute  a  ne- 
cessary ingredient  of  the  ofiense,  that  the  person  charged 
shall  at  the  time  of  the  commission  of  the  offense  be  of 
sound  mind,  although  the  jury  may  believe  he  had 
judgment  and  reason  sufficient  to  discriminate  between 
right  and  wrong  in  the  ordinary  aflfairs  of  life,  even  at 
the  time  of  the  commission  of  the  offense,  they  cannot 
find  him  guilty." 

But  the  court  overruled  said  motion,  and  refused  to 
give  said  instruction  to  the  jury ;  but  in  lieu  thereof  gave 
the  following  instruction,  to-wit :  *'  To  entitle  the  pris- 
oner to  an  acquittal,  upon  the  ground  that  he  was  insane 
at  the  time  of  the  commission  of  the  offense  charged  in 
the  indictment,  such  insanity  must  be  proved  to  the  sat- 
isfaction of  the  jury;  though  in  passing  upon  this  ques- 
tion, they  may  look  upon  the  whole  evidence  in  'the 
cause,  as  well  that  for  the  State  as  for  the  prisoner." 
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spociii^Tcrm.  ^^  which  Opinion  of  the  court  overruling  the  prison- 
State  er's  motion,  and  denying  and  refusing  to  give  the  in- 
stniuder.  structiou  to  the  jury  asked  for,  as  well  as  the  giving  of 
the  instruction  to  the  jury  as  aforesaid  in  lieu  of  the  in- 
struction asked  for,  the  defendant  excepted,  and  prayed 
that  this  his  exception  might  be  signed,  sealed  and  made 
a  part  of  the  record  which  is  accordingly  done. 

T.  Melvin.  [Seal]. 

BUI  of  Exception  No.  7. 

Circuit  Court  for  Ohio  County. 

State  of  West  Virginia,  "k 

vs.  >  Inddctvieni  for  Murder, 

Taylor  Strauder.       j 

Be  it  rememberedj  that  after  the  jury  had  returned  a 
verdict  of  "guilty  of  murder  in  the  first  degree  '^  in  this 
cause,  the  defendant  moved  the  court  to  set  aside  the 
said  verdict  and  grant  him  a  new  trial  upon  the  several 
grounds  set  forth  in  the  bills  of  exceptions  herein  mark- 
ed Nos.  1,  2,  3,  4,  5  and  6,  and  for  the  reason  that  the 
facts  proved,  as  shown  by  the  certificate  of  the  evidence 
herewith   presented,   would   not  support  a  verdict   of 
murd(  r  in  the  first  degree.     (See  statement  of  evidence 
filed  herewith  marked  "  Certificate  of  Evidence.")     But 
the  court  overruled  the  said  motion,  and  refused  to  grant 
the  defendant  a  new  trial,  to  which  ruling  of  the  court 
the  defendant  excepted  and  prayed  that  his  exception 
might  be  signed,  sealed  and  made  a  part  of  the  record, 
which  is  accordingly  done. 

T.  Melvin.  [Seal]. 

Bill\of  Exception  No.  8. 

Circuit  Court  for  Ohio  County  : 

State  of  West  Virginia'^ 

vs.  y  Indictment  for  Murder. 

Taylor  Strauder.       J 

And  now,  after  verdict  and  before  sentence,  comes  the 
said  Taylor  Strauder,  and  prays  that  judgment  may  be 
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arrested^  and  assigns  for  cause^  because  of  the  uncertainty  speciaj'Term. 
and  insufficiency  of  the  indictment;  because  the  venire  "^^ 
facias  was  informal  and  not  issued  according  t,o  law,  and  stmuder. 
because  there  was  no  proper  return  thereon  ;  because  the 
jury  were  not  properly  sworn ;  and  because  it  appearing 
from  the  record  that  the  defendant  was  a  man  of  color, 
and  was  a  slave  emancipated  by  the  late  rebellion,  and 
that  he  petitioned  to  have  his  cause  removed  to  the  cir- 
cuit court  of  the  United  States  for  reasons  appearing  on 
the  face  of  the  petition ;  and  because  it  appears  from  the 
record  that  since  his  arrest  and  commitment,  more  than 
two  terms  of  the  circuit  court  had  been  held  before  the 
indictment,  on  which  he  was  tried,  was  found,  and  the 
prisoner,  before  pleading  to  said  indictment^  moved  the 
court  to  discharge  him  from  custody  for  that  cause ;  be- 
cause the  juror  Edward  Larkin  should  have  been  with- 
drawn by  the  court,  at  the  time  his  incompetency  was 
suggested  by  the  prisoner;  and  for  other  manifest  defects 
in  the  record  appearing.  But  the  court  overruled  the 
said  motion,  and  sentenced  the  defendant  to  be  executed 
on  the  26th  day  of  March  1875,  to  which  ruling  and 
sentence  the  defendant  excepted,  and  prayed  that  this 
his  exception  might  be  signed,  sealed  and  made  a  part  of 
the  record,  which  is  accordingly  done. 

T.  Melvin.  [Seal]. 

The  certificate  of  evidence,  referred  to  in  the  seventh 
bill  of  exceptions,  shows  the  following  facts  were 
proven  at  the  trial : 

Annie  Strauder  was  a  negress,  the  daughter  of  Barbarra 
Sly ;  she  married  one  Gus  Green  ;  he  took  her  to  Ken- 
tucky and  abandoned  her,  leaving  with  her  two  children ; 
she  then  returned  to  her  mother  in  Wheeling,  and  was 
divorced  from  her  husband ;  about  June  1871,  she  mar- 
ried the  prisoner,  Taylor  Strauder,  a  negro  carpenter ;  he 
was  a  peaceable,  quiet,  industrious  and  sober  man,  but 
lived  unhappily  with  his  wife ;  his  wife  was  guilty  of 
adultery  with  different  persons,  negroes  and  white  men  ; 
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speciij^Term.  Taylor  Strauder,  as  well  as  others,  strongly  suspected  her  of 
^i^        being  guilty  of  adultery ;  and  his  acquaintances  occasion- 
strauder.      ally  jeered  him  about  his  wife^s  couduct.     This   conduct 
of  hers  and  the  jesting  about  it  by  his  acquaintances  an- 
noyed Taylor  Strauder,  and  occasioned  frequent  quarrels 
between  him  and  his  wife,   and   resulted  sometimes  in 
his  using  violence  to  her  person  and  threats  of  killing 
her.     A  month  or  so  aft«r  their  marriage  she  had  him 
arrested  for  threatening  to  kill  her;  he  suspected  her  of 
adultery  with  a  negro  named  Elijah  Pullins,  who  visited 
her  house  during  his  absence,  and  frequently  teased  him 
about  his  wife's  want  of  chastity :  this  led  to  the  diflS- 
culty,  which  resulted  in  his  wife  procuring  the   warrant 
for  his  arrest ;  he  was  however  anxious  to  settle  this 
difficulty  with  his  wife,  and  sent  an  acquaintance  to  her 
to  bring  about  a  settlement ;  this  acquaintance  learned 
from  her  what  their  difficulties  arose  from,  and   urged 
her  not  to  permit  other  men,  and  particularly  Pullins,  to 
come  to  the  house  at  all.     The  matter  was  settled  and 
the  warrant  to  arrest  him  was  destroyed  ;  still  they  did 
not  live  happily  together ;  he  treated  her  well,  except 
when  angered  by  her  improper  conduct,  or  teazed  abont 
her  conduct  by  his  acquaintances.  He  would  then  quar- 
rel with  her,  and  sometimes  use  violence  and  threat^. 
About  two  months  after  their  marriage,  and  about  eight 
months  before  she  was  killed,  she  threatened  to  leave 
him  ;  and  he  said  he  would  kill  her   before    she   should 
leave;  but  the  evidence  does  not  show  the  origin  of  this 
difficulty;    nor  does  he  then  appear  to  have   used  any 
violence  to  her,  only  abusive  language.     On  another  oc- 
casion they  had  a  quarrel  on  the  street,  because  she  in- 
sisted on  going  to  a  ball,  which  he  thought  was  no   fit 
place  for  her  to  go  to,  but  she  would  go,  and  he  went  after 
her  to  bring  her  away ;  the  bad  feeling  arising  from  thi? 
lasted  for  a  while,  but  they  were  again  reconciled.  Some 
five  or  six  weeks  before  she  was  killed  they  quarreled  ; 
he  seized  hold  of  her,  and  she  seemed  to  apprehend  that 
he  would  kill  her ;  and  an  officer  arrested  him.    The 
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origin  of  this  difficulty  is  not  shown  by  the  evidence,  speciiJ'Term. 
but  may  be  inferred  from  the  Commonwealth's  witness"  g^^^ 
saying,  that  at  that  time  Taylor  Strauder  "first  said  he  strauder. 
loved  that  woman,  and  then  he  was  sorry  he  had  not 
killed  her."  These  difficulties  between  them,  all  appar- 
ently having  their  origin  in  the  same  source,  seem  to 
have  lasted  but  a  short  time,  when  they  would  be  recon- 
ciled, and  again  would  have  a  like  difficulty.  About  two 
weeks  before  she  was  killed,  a  witness  states  that  he  met 
him,  and  he  seemed  to  be  very  unhappy,  and  told  the  wit- 
ness he  had  something  he  wanted  to  tell  him  ;  but  the 
witness,  being  then  in  a  hurry,  did  not  wait  to  hear  what 
he  had  to  tell ;  and  he  did  not  afterwards  tell  him.  Two 
days  however  before  she  was  killed,  they  seemed  to  be 
entirely  reconciled.  A  witness  uses  this  language:  "I 
was  going  down  the  alley,  and  she  called  me  and  I  went 
over,  and  she  was  trying  to  learn  him  to  read.  I  thought 
they  were  sitting  very  lovin'  there,  and  I  stayed  fifteen 
or  twenty  minutes.  They  were  actin^  very  nice  and  very 
well  together  then."  This  was  at  his  (Taylor  Strauder's) 
house.  The  night  of  the  next  day,  April  17,  1872,  he 
was  at  Miller's  saloon,  on  Market  street,  in  Wheeling ; 
went  there  about  nine  o^clock  at  night.  There  were 
fifteen  or  twenty  negroes  there;  some  of  them  drunk. 
They  played  dominoes  in  the  back  room.  Taylor  Strau- 
der did  not  get  drunk,  but  it  is  probable  he  drank  some; 
he  had  some  fuss  with  one  of  the  parties,  and  something 
of  a  fight,  in  which  he  was  thrown  down  but  not  hurt. 
Afterwards,  while  in  the  back  room,  where  games  were 
played,  Elijah  Pulling  said  to  him :  "You  damned  son  of  a 
bitch,  you  had  better  go  home ;  I  expect  there  is  some 
one  in  bed  with  your  wife  now."  He  Said  nothing  in  reply, 
but  walked  out  and  wentinto  the  saloon  part  of  the  build- 
ing. He  remained  there  some  time,  probably  a  half  an  hour, 
when  he  asked  the  keeper  of  the  saloon  for  his  bucket, 
saying  he  was  goin^  home.  It  was  then  about  half-past 
eleven  o'clock.  Frank  Rawley  said:  "he  had  better  go 
home,  that  may  be  somebody  was  in  bed  with  his  wife 
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then,  that  some  one  had  been  sleeping  with  her."  He 
made  no  reply,  started  for  his  home  with  Charles  Gard- 
ner, who  went  by  his  house.  On  his  way  he  did  not,  by 
conversation  or  otherwise,  show  that  he  was  angry. 
When  he  nearly  reached  his  home  he  said :  "he  exj>ected 
his  wife  would  give  him  hell  for  not  bringing  the  yeast 
home."  He  went  in  his  house,  what  occurred  in 
his  house  that  night  and  afterwards  was  thus  stated  by 
Taylor  Strauder,  after  he  was  arrested  some  days  subse- 
quently in  Pittsburgh.  He  said:  "that  as  he  was  going  in 
at  his  door  he  saw  a  white  man  going  out  the  back  door, 
and  that  he  asked  his  wife  about  it,  and  she  denied  of 
anybody  being  there  at  all,  and  they  wrangled  all  through 
the  night  about  it;  and  in  the  momino:  she  got  up;  she 
was  sitting  at  the  fire  putting  on  her  shoes,  and  there 
was  a  hatchet  lying  there ;  and  he  still  insisted  on  thi? 
white  man  being  there,  and  she  denied  it,  and  he  picked 
up  the  hatchet  and  hit  her  twice.  Then  he  got  across 
the  river  and  got  up  in  a  coal  mine,  and  he  started  back; 
but  his  heart  failed  him,  and  he  went  back  up  the  river, 
and  near  Portland  he  was  taken  before  an  officer,  but  he 
let  him  go."  He  also  stated  that  his  step-child  was  in 
the  room  when  he  killed  his  wife;  and  that  he  told  her 
that  he  would  kill  her  if  she  made  any  noise  or  got  up. 
This  statement  made  by  him  is  probably  in  all  respects 
true.  It  is  corroborated  by  the  child,  a  daughter  of  his 
wife  by  her  former  husband.  She  was  a  child  then  eight 
years  and  seven  months  old,  scarcely  as  intelligent  as 
children  usually  are  at  that  age,  but  disposed  apparently 
to  tell  truthfully  all  she  knew  or  could  remember.  She 
seemed  to  have  no  idea  of  time  or  distance.  She 
stated  that  she  and  her  mother  went  to  bed  that  night 
together;  that  next  morning  she  found  she  had  been  put 
out  of  the  bed  on  the  lounge ;  that  during  the  night  she 
heard  them  quarreling  about  a  man  being  there,  she 
thinks.  That  her  mother  was  in  the  rocking  chair  lacing 
her  shoes  next  morning  after  daylight,  when  Taylor 
Strauder  took  the  hatchet  and  killed  her.    She  can  not 
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remember  what  had  been  said  before  that  in  the  morn-  gpecif  xenn. 
ing  by  Taylor  Strauder  or  his  wife,  except  he  asked  her  ^^ 
where  his  shoes  were,  and  she  told  him  just  where  he  strauder. 
put  them.  She  says  that,  after  he  struck  her  mother 
with  the  hatchet,  he  went  out,  but  before  so  doing,  told 
her  to  lie  still  and  not  hollow,  or  he  would  come  back  and 
kill  her.  After  a  time  she  got  up  and  went  to  her 
mother,  who  wajs  sitting  in  the  chair  dead,  and  told  her 
to  raise  her  head  up,  may  be  she  would  not  die.  This 
was  a  short  time  after  Taylor  Strauder  left  the  house. 
This  child  could  give  no  detailed  account  of  what  she 
saw  or  heard;  but  the  few  things  she  did  state,  she  could 
be  made  to  state  but  in  one  manner;  and  she  seemed 
to  be  telling  truly  what  she  did  remember,  and  re- 
fusing to  say  anything  she  did  not  remember.  The  body 
of  Annie  Strauder  was  found  by  others  about  seven 
o'clock  in  the  morning  of  Thursday,  April  28, 1872;  she 
was  sitting  up  in  a  rocking  chair,  leaning  over  on  one 
of  her  hands ;  she  was  dead,  but  her  body  was  still  warm; 
there  were  two  wounds  on  her  head,  evidently  made  by 
blows  of  a  hatchet,  which  was  on  the  floor  three  or  four 
feet  from  Annie  Strauder's  body.  The  pole  of  it  was  all 
bloody,  and  there  were  clotted  hairs  on  the  hatchet. 
There  was  a  pool  of  blood  on  the  floot,  which  had  drip- 
ped from  her  head,  as  she  sat  in  the  chair.  There  were 
two  wounds  on  her  head,  one  on  the  left  temple,  the 
other  behind  the  left  ear,  either  sufficient  to  produce 
death.  A  large  mass  of  testimony  was  certified  as  taken, 
but  the  above  is  the  substance  of  all  that  seems  material. 

On  the  9th  day  of  March,  1875,  a  writ  of  error  was 
accorded  Taylor  Strauder  to  the  said  judgment  of  the 
said  circuit  court,  rendered  on  the  9th  day  of  January, 
1875. 

The  errors  aforesaid,  assigned  in  the  petition  for  the  writ 
of  error,  will  be  considered  in  the  order  in  which  they  have 
been  presented  by  the  petition.  The  first  error  assigned 
is:  "  The  court  erred  in  not  discharging  the  prisoner  from 
custody,  three  terms  having  elapsed  since  he  was  impris- 
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speciirTerra.  ^^^^9  ^^^  ^^o  iDdictcQent  haviDg  been  found.*'  A  pre- 
state  lirainary  question  arises  in  considering  this  assignment 
straudtir.  of  error ;  is  this  court,  in  deciding  this  point,  confined 
to  the  consideration  of  the  facte  set  forth  in  this  first  bill 
of  exception's,  that  is  the  mitiimiis  of  the  justice  Robert 
H.  Gillespie,  dated  April  25th,  1872,  ordering  a  special 
constable  to  arrest  Taylor  .Strauder,  charged  with  the 
murder  of  Annie  Strauder,  and  ordering  the  jailor  to  re- 
ceive him  into  custody,  that  he  might  l^  examined  for 
said  offense  on  the  26th  day  of  April,  1872,  and  the  or- 
ders of  the  circuit  court  of  Ohio  county  showing,  that 
more  than  two  terms  of  said  court  had  elapsed  since  the 
date  of  said  miUimus  to  the  time,  when  said  second  in- 
dictment was  found  by  the  grand  jury;  or  can  this  court 
in  acting  on  this  question,  properly  look  at  the  record 
in  this  Court,  upon  the  former  writ  of  error.  This  ques- 
tion is  answered  by  the  7th  section  of  chapter  17  of  the 
Acts  of  1872-3,  page  58,  which  is:  ^*The  appellate  court 
may,  when  a  case  has  before  been  in  such  court,  inspect 
the  record  upon  the  former  writ  of  error."  This  provi- 
sion applies  equally  to  civil  and  criminal  cases. 

In  Adcock^scasty  8  Gratt.  661,  a  motion  was  made  by 
the  prisoner  to  be  discharged  from  the  offense,  on  the 
ground  that  three  regular  criminal  terms  of  the  court  had 
been  held,siuce  he  was  examined  and  remanded  for  trial  for 
said  offence,  without  his  being  indicted  for  the  same.  And 
on  the  trial  of  this  motion  the  commonwealth  introduced 
the  record  of  the  proceeding  under  the  former  indict- 
ment for  the  same  offense,  upon  which  a  trial  had  been 
had,  and  a  verdict  of  the  jury  against  the  prisoner,  and  a 
new  trial  awarded  by  the  judge,  because  of  a  variance 
between  the  allegations  in  the  indictment,  as  to  the 
ownership  of  the  goods  alleged  to  have  been  embezzled, 
and  the  proof.  The  commonwealth  had  entered  a  nolk 
prosequi,  to  the  first  indictment,  before  the  finding  of  this 
second  indictment  for  the  same  offence.  It  was  obvi- 
ously proper  in  that  case  to  introduce  the  record  in  the 
old  case,  as  a  7iolle  prosequi  had  been  entered  in  it ;  and 
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the  record  in  it  coastituted  no  part  of  the  record  in  the  specila^'enii. 
new  case,  and  could  not  have  been  inspected  therefore  "^^ 
by  the  court,  unless  it  had  been  introduced  ^in  proof,  smmder. 
In  the  case  before  us  no  nolle  prosequi  has  ever  been 
entered,  and  the  former  proceedings  constitute  a  part  of 
the  record  in  this  case,  which  the  statute  expressly  au- 
thorizes us  to  inspect.  When  inspected,  itshows  that  Tay- 
lor Strauder  was  indicted  at  the  term  of  the  court  held 
on  May  20,  1872,  within  less  than  one  month  after  the 
date  ot  the  warrant  of  Justice  Gillespie,  filed  with  the 
first  bill  of  exceptions;  and  that,  at  the  first  and  second 
terms  of  the  court  after  the  indictment  was  found,  the 
cause  was  continued  tor  the  prisoner  on  his  motion,  and 
at  the  third  term  it  was  tried,  a  verdict  found  against 
the  prisoner,  and  sentence  pronounced  against  him  ;  to 
which  he  obtained  a  writ  of  error,  and  this  Court  an- 
nulled this  sentence,  because  the  court  below  had  refused 
to  remand  the  prisoner  to  the  county  court,  that  he 
mi^ht  be  examined  for  the  offense  charged.  His  dis- 
charge from  custody  was  asked  under  the  12th  section 
of  chapter  158  of  Code  of  W.  Va.,  p.  715,  which  pro- 
vides :  ''that  a  person  in  jail,  on  a  criminal  charge,  shall 
be  discharged  from  imprisonment,  if  he  be  not  indicted 
before  the  end  of  the  second  term  of  the  court,  at  which 
he  is  held  to  answer,"  except  in  certain  specified  cases. 
The  entire  record  being  inspected  in  this  case,  it  appears 
that  the  prisoner  was  indicted  at  the  first  term  of  the 
circuit  court  after  he  was  arrested.  Even  if  we  did  not 
inspect  the  record  of  the  case  as  it  was  before  us  former- 
ly, the  prisoner  does  not,  by  the  evidence  he  has  adduced, 
entitle  himself  to  be  discharged ;  for,  while  he  shows 
that  five  terms  of  the  court  had  elapsed  since  the  war- 
rant was  issued  for  his  arrest,  yet  he  entirely  fails  to 
show  what  was  the  return  on  this  warrant,  or  that  he 
was  arrested  under  it;  and  looking  only  to  the  record 
brought  up  to  us  now,  he  may  not  have  been  arrested 
under  this  warrant  issued  by  Gillespie,  but  for  all  that 
appears  to  the  contrary  might  have  been  just  arrested ; 
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speciirxenn.  i^J^l^ss  wc  are  to  infer  his  arrest  in  1872  from  the  state- 


gj^t^        ment  in  bill  of  exceptions  number  one,  that  the  attorney 
strauder.     of  the  State  elected  not  to  try  the  prisoner  under  the  in- 
dictment found  at  the  May  term,  1872.     And    if  we 
should  from  this  draw  such  inference,  it  would  at  the 
same  time  show,  that  he  had  been  indicted  at  the  first 
term,  after  which  a  warrant  for  his  arrest  had  been  issued. 
It  is  unnecessary  to  determine  whether  his  motion,  un- 
der this  section  of  the  Code  to  avail  him,  ought  not  to  be 
made  before  his  indictment;  as  in  this  case,  if  so  made, 
he  would  not  have  been  entitled  to  be  discharged  from 
imprisonment.     Nor  would  he,  had  he  asked  it,  been  en- 
titled to  be  discharged  from  prosecution  for  the  offense, 
under  the  25th  section  of  chapter  160  of  the  Code  of  W. 
Va.,  p.  721,  which  provides  for  the  discharge  of  a  prisoner 
from  prosecution  for  ever,  if  not  tried  within  three  terms 
of  the  court  after  his  indictment,  except  under  certain 
specified  circumstances.     In  Adcocl^s  cciae,  8  Gratt.  661, 
it  was  held  that,  if  a  prisoner  was  indicted,  tried  and 
convicted  in  time,  and  the  verdict  set  aside  for  a  vari- 
ance between  the  allegations  in  the  indictment  and  the 
proof,  such  as  did  not  preclude  the  commonwealth  from 
again  indicting  the  prisoner  for  the  offence,  such  second 
indictment,  if  found  promptly  after  the  abandonment  of 
the  first,  is  in  good  time,  and  the  prisoner  is  not  entitled 
to  his  discharge,  though  more  than  three   terms   had 
elapsed  since   his  examination  and  former  indictment. 
There  was  therefore  no  error  of  the  court  in  overruling 
this  first  motion  of  the  prisoner. 

The  next  error  assigned  is:  that  the  court  "should 
have  quashed  the  indictment  on  the  prisoner's  motion," 
the  prisoner  also  demurred  to  the  indictment  and  to  each 
count  thereof,  which  the  court  overruled.  No  argument 
is  presented  by  the  prisoner's  counsel  in  this  Court  for 
either  of  these  point.s ;  and  I  see  no  reason  why  the  in- 
dictment should  have  been  quashed,  or  the  demurrer  sus- 
tained. The  indictment  is  in  the  exact  words  of  the 
former  indictment,  the  demurrer  to  which  was  overruled 
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by  the  circuit  court,  and  its  judgment  in  so  doing  sus-  spedii'rerm. 

tained  by  this  Court,  when  the  case  was  before  it  on  the       ^^ 

former  writ  of  error,  sec.  8  W.  Va.  689.    There  was     stni'ddr. 
therefore  no  error  in  the  overruling  by  the  circuit  court 
of  this  second  motion  of  the  prisoner. 

The  third  error  assigned  is :  that  "  the  court  should 
have  granted  the  prayer  of  the  prisoner  to  have  his 
cause  removed  to  the  circuit  court  of  the  United  States." 

The  revised  statutes  of  the  United  States,  section  640, 
under  title  13,  chapter  7,  (see  R.  Statutes  of  U.  S.  p.  114), 
provide  among  other  things  '^  when  any  criminal  prose- 
cution is  commenced  in  any  state  court  against  any  per^ 
son  who  is  denied,  or  cannot  enforce,  in  the  judicial 
tribunal  of  the  State,  or  in  that  part  of  the  State  where 
such  prosecution  is  pending,  any  right  secured  to  him  by 
any  law  providing  for  the  equal  civil  rights  of  citizens 
of  the  United  States,  or  of  all  persons  within  the  juris- 
diction of  the  United  States,  such  prosecution  may,  upon 
the  petition  of  such  defendant  filed  in  said  State  court 
at  any  time  before  the  trial,  stating  the  fiicts,  and  verified 
upon  oath,  be  removed  for  trial  in  the  next  circuit  court 
to  be  held  in  the  district  where  it  is  pending."  And 
section  1977  of  the  Revised  Statutes  of  the  United 
States  under  24th  title  "  Civil  Rights  "  p.  348,  provides : 
"All  persons  within  the  jurisdiction  of  the  United  States 
shall  have  the  same  right  in  every  State  and  territory  to 
make  and  enforce  contracts,  to  sue,  be  parties,  give  evi- 
dence, and  to  the  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  security  of  person  and  property,  as  is 
enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  penalties,  taxes,  licenses  and  execu- 
tions of  every  kind  and  to  no  other. 

The  authority  of  the  Congress  of  the  United  States  to 
pass  these  acts,  is  claimed  under  the  thirteenth  and  a 
portion  of  the  fourteenth  amendments  of  the  Constitu- 
lion  of  the  United  States,  which  are  in  these  words : 
'^  Neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime,  whereof  the  party  has  been  duly 
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specuS^Term.  ^onvictcd,  shall  cxist  within  the  United  States  at  any 
^^  place  subject  to  their  jurisdiction."  And  "all  persons, 
strauder.  ^^^  ^^  naturalized  in  the  United  States  and  sub- 
ject to  the  jurisdiction  thereof^  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  re- 
side. No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property,  without  due  process  of  law; 
nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  And  under  a  general  provision 
applying  to  both  the  fifteenth  and  fourteenth  amend- 
ments '*  Congress  shall  have  power  to  enforce  the  pro- 
visions of  this  article  by  appropriate  legislation." 

Before  considering  the  question  whether  the  court 
erred  in  refusing  to  remove  this  case  to  the  circuit  court 
of  the  United  States  on  the  application  of  the  prisoner, 
I  will  consider  the  true  meaning  of  these  amendments 
of  the  Constitution,  and  the  acts  of  Congress  passed,  as 
is  claimed,  by  their  authority.  And  first  I  will  consider 
the  question  what  is  the  meaning  and  scope  of  these 
amendments  of  the  Constitution.  If  they  do  not  au- 
thorize Congress  to  legislate,  so  as  to  give  jurisdiction  to 
the  federal  courts  in  such  a  case  as  is  presented,  it  will 
be  useless  to  go  further  and  consider,  whether  the  acts  of 
Congress  cited  intended  to  permit  the  federal  courts  to 
take  jurisdiction  ;  for  if  these  amendments  to  the  Con- 
stitution do  not  confer  on  Congress  the  power  so  to  legis- 
late, such  legislation  is  unauthorized  and  void,  being  un- 
constitutional. What  then  is  the  true  interpretation  of 
the  first  section  of  the  fourteenth  amendment  of  the 
Constitution  above  quoted,  it  being  the  only  one  which 
really  has  any  bearing  on  the  question  under  discussion? 
This  first  section  is  divided  into  four  clauses;  the 
first  is :  "All  persons,  bom  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  State  wherein  they  re- 
side."   The  evident  object  of  this  clause,  was  to  settle 
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forever  a  question,  which  for  many  years  had  been  the  gpecilTTcm. 
subject  of  bitter  controversy  :  whether  every  person,  born  "^^ 
in  the  United  States  and  subject  to  their  jurisdiction,  was  straader. 
a  citizen.  In  the  case  of  Dred  Scott  v.  Sandford,  19 
How.  393,  the  Supreme  Court  of  the  United  States  de- 
cided that  a  negro,  though  he  might  be  a  freeman,  was 
not  and  could  not  be  a  citizen.  This  decision,  though 
disapproved  by  many  lawyers,  had  never  been  overruled. 
By  this  decision  the  whole  negro  race  were  not  only  not 
citizens,  but  were  incapable  of  becoming  so,  except  by 
an  amendment  of  the  Constitution  of  the  United  States. 
To  remove  this  difficulty  was  the  object  of  the  first 
clause  above  quoted  ;  and  it  was  obviously  the  principal, 
if  not  the  whole  object  of  the  entire  first  section  of  the 
fourteenth  amendment  of  the  Constitution  of  the  United 
States;  the  other  clauses,  as  we  shall  presently  see, 
were  principally  intended  to  insure  the  carrying  out  of 
this  first  clause  to  its  full  extent;  and  if  they  add 
anything  to  its  force  or  scope,  such  addition  is  very  small 
and  practically  amounts  to  nothing.  It  is  true  that  Judge 
Swayne  in  the  case  of  the  United  States  v.  Rhodes^  de- 
cided in  February  1868,  by  the  Circuit  Court  of  the 
United  States  for  the  district  of  Kentucky,  and  reported 
in  the  American  Law  Times  Reports,  vol.  1,  p.  23,  had 
decided  that  all  persons  born  in  the  United  States  and 
subject  to  their  jurisdiction  were  citizens ;  and  Congress 
had  by  the  act  of  April  6th  1866,  so  expressly  declared. 
But  as  this  act  of  Congress  and  decision  of  the  circuit 
court  of  Kentucky  were  in  direct  opposition  to  the  de- 
cision of  the  Supreme  Court  of  the  United  States  in  the 
Dred  Scott  case,  it  was  wisely  considered  that  neither  this 
act  of  Congress,  nor  this  decision  of  Judge  Swayne  would 
ever  be  acquiesced  in  as  setting  aside  a  solemn  and  well 
considered  decision  of  the  Supreme  Court  of  the  United 
States.  And  hence  the  passage  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States.  The 
next  clause  of  this  amendment  is,  •  ^^  No  State  shall 
make  or  enforce  any  law,  which  shall  abridge  the  privi- 
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spMufrenn.  l^g^s  or  immunities  ot  citizens  of  the  United  States/' 
^^  This  was  really  no  new  provision  in  the  Constitution  of 
strauder.  ^^^  United  States  ;  a  provision  was  already  in  the  Con- 
stitution, which  in  effect  and  almost  in  words  correspond- 
ed with  this  clause.  The  first  clause  in  the  second 
section  of  article  four  of  the  Constitution  provides: 
'^  The  citizens  ot  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the  several 
States/'  It  is  obvious  on  inspection^  that  the  only 
change  made  by  this  second  clause  is  to  insert  instead 
of  *'  citizens  of  the  several  States,"  in  the  4th  article,  tiie 
words,  "  citizens  of  the  United  States."  The  object  in 
making  this  change  of  phraseology  is  obvious.  It  was 
not  thereby  intended  to  confer  on  anybody,  any  new 
rights  privileges  or  immunities.  It  had  been  said  by 
eminent  judges,  that  no  man  was  a  citizen  of  the  United 
States,  unless  he  were  a  citizen  of  one  of  the  States  of  the 
Union.  Those  therefore  who  had  been  bom  and  re- 
sided always  in  the  district  of  Columbia  or  in  the  terri- 
tories, though  within  the  United  States,  were  not  citizens. 
Whether  this  proposition  was  sound  or  not,  had  never 
been  judicially  decided  by  the  Supreme  Court  of  the 
United  States.  A  great  controversy  had  been  carried  on 
by  statesmen  as  to  the  character  ot  the  government  of 
the  United  States,  and  whether  any  allegiance  was  due 
from  the  people  directly  to  the  United  States,  or  whether 
their  allegiance  was  due  only  to  the  states  severally.  In 
view  of  these  difficulties,  it  seems  highly  probable  that 
this  change  of  words,  the  substituting  of  ^^citizens  of  the 
United  States"  for  ^^citizens  of  the  several  states,"  was 
made  to  have  its  effect  on  these  mooted  questions. 
It  is  unnecessary  to  determine  what  effect,  of  this  char- 
acter, they  may  have.  Its  effect,  if  any  of  this  sort,  is  a 
political  effect ;  and  a  case  can  hardly  arise  in  which  it 
can  become  proper  for  the  courts  to  express  an  opinion 
upon  its  effect  in  this  respect.  We  can  however  with 
great  confidence  ^y  that  this  change  of  phraseology 
can  have  no  effect  whatever  on  the  rights,  immonkies  or 
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privileges  of  any  person  whatever.  The  first  clause  gpecw^Term. 
of  the  2d  section  of  article  4  of  the  Constitution  ex-  "^^ 
pressly  confers  on  the  citizen  of  each  state  all  the  priv-  siraader. 
ileges  and  immunities  of  citizens  of  the  several  states. 
And  this  is  all  the  effect  of  this  provision  of  the  1st  sec- 
tion of  the  14th  Amendment^  so  far  as  it  operates  on  the 
immunities  and  privileges  belonging  to  any  person.  By 
denying  to  the  states  the  right  to  abridge  the  immuni- 
ties of  the  "citizens  of  the  United  States/'  was  evidently 
meant  the  denying  to  a  State  the  right  to  abridge  the 
immunities  of  persons  having  permanent  residences  in 
other  states,  or  in  the  territories,  as  distinguished  from  citi- 
zens of  the  state.  The  rights  of  the  states  over  its  own  citi- 
zens was  not  intended  to  be  changed  by  this  amendment  of 
the  Constitution ;  and  a  state  may  now  deny  to  any  of  its 
own  citizens,  any  rights  and  immunities  whatever,  except- 
ing only  such  as  are  protected  from  violation  by  express 
provision  in  the  Constitution  of  the  United  States.  These 
rights  and  immunities  thus  protected  are  but  few,  and  are 
specifically  enumerated ;  as  for  instance,  the  right  to  have 
one's  contract  enforced,  which  is  protected  by  the  provi- 
sion that  no  state  shall  impair  the  obligation  of  contracts. 
It  is  true  that  the  Congress  of  the  United  States,  in  the 
passage  of  the  Civil  Rights  Act,  before  quoted,  evident- 
ly assumed  that  this  14th  Amendment  had  conferred  on 
the  United  States  powers  far  beyond  those,  which  this 
interpretation  would  confer;  and  that  the  states  were 
by  this  14th  Amendment  restricted  to  a  great  extent  in 
their  power  of  denying  to  their  own  citizens  rights  and 
immunities,  which  had  theretofore  been  considered  under 
the  control  and  protection  of  the  state  governments.  It 
is  also  true  that  certain  of  the  judges  of  the  Circuit 
Courts  of  the  United  States  under  unfevorable  surround- 
ings, and  at  times  when  their  judgment  was  warped  by 
the  general  condition  of  the  country,  have  given  to  this 
Constitutional  amendment,  and  especially  this  clause, 
a  far  wider  scope  than  I  have  indicated.  But  the  Supreme 
Court  of  the  United  States  has   disapproved  of  such 
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spwsw'Tem.  ^road  construction  of  this  amendment,  and  has,  with 
^[^  constantly  increasing  clearness^  declared  these  construc- 
straudor.  tions,  whcthfer  made  by  the  circuit  Judges,  State  conrts, 
or  Congress,  were  unjustifiable.  Their  most  recent  de- 
cisions approximate  closely  to  the  views  I  have  above 
expressed.  ^  A  few  examples  of  these  perverted  views  of 
this  amendment,  repudiated  by  the  Supreme  Court  of  the 
United  States,  will  be  cited.  Thus  in  the  case  of  Ihe 
Stole  V.  DuTiUipy  decided  by  the  supreme  court  of  North 
Carolina,  in  June  1871,  reported  in  the  American  Law 
Times  Reports,  vol.  4,  p*.  205,  it  was  held  that  ^'  an  affi- 
davit by  a  colored  man  in  a  criminal  case  pending  in  a 
State  court,  setting  forth,  in  substance,  that  by  reason  of 
his  color  and  previous  condition  of  servitude,  he  could 
not  obtain  justice  in  the  courts  of  his  State,  entitled 
him  to  have  his  case  removed  into  the  United  States  Cir- 
cuit Court.''  In  examining  this  case,  it  will  be  observed 
that  the  colored  man  was  indicted  for  murdering  a  white 
man  as  his  petition  set  forth ;  he  also  stated  in  it,  that  at 
the  time  of  the  alleged  homicide,  a  systematic  effort  was 
-.  made  by  divers  persons,  members  of  the  democratic 
party,  to  produce  the  impression  that  the  murdered  man 
was  killed  by  the  prisoner,  and  that  in  killing  him  he 
was  actuated  by  political'  motives;  that  the  officials  by 
whom  the  jury  would  be  formed,  were  all  democrats; 
that  a  colored  man  was  seldom  on  the  jury,  which 
would  be  composed  almost  entirely  of  democrats; 
and  under  these  circumstances  he  could  not  obtain  jus- 
tice in  the  state  courts.  It  is  obvious  that  the  circum- 
stances surrounding  this  case  were  exceedingly  un&vor- 
^  abl^  for  obtaining  a  fsiir^d  impartial  construction  of 

the  constitution  or  law ;  and  it  is  therefore  not  surpris- 
ing that  Chief-Justice  Pearson  decided  as  he  did.  But 
we  had  a  right  to  expect  him,  in  rendering  such  a  deci- 
sion, to  make  some  sort  of  reference  to  the  Constitution 
of  the  United  States,  apd  not  content  himself,  as  he  did, 
with  construing  the  3d  section  of  the  act  of  Congress  of 
April  9,  1866,  which  confers  exclusive  jurisdiction  upon 
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the  courts  of  the  United  States  in  all  cases^  civil  and  gpecila'Term. 
criminal^  affecting  persons  who  are  denied  or  cannot  eh-        g^j^ 
force  in  the  state  courts,  any  of  the  rights  secured  by  the'    suauder. 
1st  section  of  that  act,  among  which  is  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of 
persons  and  property.     Had  he  examined  it,  he  would 
have  found  that  the  Constitution  not  only  did  not  au-    '^ 
thorize  the  Congress  to  permit  the  interference  of  the  Fed- 
eral courts,  because  the  laws  of  a  state  would  not  be 
fairly  enforced  against  citi^ns  of  the  state,  because  of 
prejudice,  but  equally  forbid  such  interference,  when  the 
state  laws  on  their  face  made  discriminations  against  cer- 
tain of  its  own  citizens  j  and  permitted  such  interference        * 
only  when  the  state  laws  on  their  face  improperly  dis- 
criminated against  residents  of  other  states,  even  though 
they  might  be  sojourning  in  the  state.     Such  a  decision 
as  was  rendered  by  Judge  Pearson  may  be  apologized 
for  by  referring  to  the  times  in  which  it  was  rendered, 
but  can  never  be  lustified,  much  less  followed.     So  too 
in  the  case  of  United  States  v.  Rhodes  et  al.y  decided  by 
the  Circuit  Court  of  the  United  States,  for  the  district 
of  Kentucky,  in  February  J868,  reported  in  the  Ameri- 
can Law  Times  Reports,  vol  t;  p.  23,  Judge  Swajme  de- 
cided that  the  Civil  Rights  Law  of  April  6,   1866,  was 
agreeable  to  the  13th  Amendment  of  the  Constitution  of 
the  United  States  abolishing  slavery,  and  empowering  ^ 
Congress  to  enforce  the  same  by  appropriate  legislation  ; 
and  that  Congress  had  rightfully  thereunder  ^iven  to 
colored  peraons,  the  same  right  to  testify,  as  is  enjoyed 
by  white  citizens,  and  had  also  given  to  the  courts  of  the 
United  States  jurisdiction  of  all  causes,  civil  and  crim- 
inal, which  concern  the  colored  man,  whenever  the  right  ^ 
to  testify  equally  with  white  men  is  denied  him.     The 
judge  in  this  decision  did  not,  like  Judge  Pearson,  omit 
to  take  notice  of  the  Constitution  of  the  United  States. 
To  reach  his  conclusions,  as  the  14th  Amendment  of  the 
Constitution  had  not  passed,  he  had  first,  to  overrule 
the   decision  of  the   Supreme   Court   of  the  United 


Digitized  by 


Google 


808  SUPBEME  COURT  OF  -SlLPPEALS 

BpteudTerm,  States  in  the  Dred  Scott  Case;  he  then  had  to  decide  that 
^^       the  words  ''civil  and  criminal  causes ''  in  the  civil  righto 
stntader.     tu^t  did  not  mean  ''  civil  and  criminal  cases,''  but  caofies 
or  matters,  out  of  which  cases  arose.   This  construction 
was  necessary,  or  otherwise  he  would  have  had  likewise 
to  have  overruled  the  decision  of  the  Supreme  Court  in 
The  United  States  v.  Ortigu,  11  Wheat.  467  ;  but  this  nice 
distinction  is  overruled  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Blyew  v.  United  StateSy  13 
Wal.  681 ;  and  the   decision  of  Judge  Swayne,  in  Tht 
United  States  v.  Rhodes,  which  was  cited  in  that  case, 
was  expressly  overruled;  the  entire  court  concurring 
in  this  conclusion,  excepting  only  Bradly  and  Swayne 
who  dissented.     This  decision  of  the  circuit  court  of 
Kentucky,  is  worthy  of  consideration,  as  one  shovdng 
in  a  remarkable  degree,  the  extent  to  which  the  judicial 
mind   may  be  warped  by  the  times  and  circumstances 
under  which  cases  are  considered.     It  was  rendered  b^ 
fore  the  passage  of  the  fourteenth  amendment.    And  it 
is  difficult  to  conceive  how  the  amendment  abolishinii^ 
the  institution  of  slavery  could  possibly  have  been  con- 
sidered as  restricting  the  rights  of  the  States  over  any 
freeman.     It  lefl,  of  course,  the  rights  of  freemen  ex- 
actly where  they  formerly  were,  and  only  declared  that 
all  persons  should  have  these  rights ;  but  the  power  of 
the  States  and  of  the  Federal    Grovemment  over  the 
rights  of  freemen  were  not,  and  could  not  be  affected 
by  the  thirteenth  amendment;  yet  it  was  held  in  this  case, 
that  this  thirteenth  amendment  authorized  Congress  to 
pass  a    law,  in  effect  nullifying  a  law  of  Kentucky, 
whereby  colored   men  could   not  testify  against  white 
persons.     Such  laws  existed  in  many  States ;  and  no  one 
had  jever  questioned  the  right  of   the  Legislatures  to 
pass  them.    The  Constitution  of  the  United  States  had 
in  no  way  prohibited  such  legislation  by  the  States  and 
all  had  admitted  the  right  of  the  States  to  legislate  on 
this  subject  as  they  chose.    The  thirteenth  amendment 
conferred   no  rights  on  any  freeman,  and   could  not 
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therefore  possibly  affect  the  rights  of  the  State  to  spedLf Term. 
legislate  on  this  subject.  And  the  act  of  Congress,  "^^ 
80  far  as  it  interfered  with  the  acknowledged  right  strauder. 
of  the  states,  was  unconstitutional  and  void.  But 
Judge  Swayne  held  otherwise.  He  held  that  the 
simple  abolition  of  slavery  by  the  Constitution  conferred 
on  Congress  the  right  to  treat  as  nullities  the  laws  of  the 
states  passed  with  reference  to  freemen.  If  Judge  Swayne 
was  right,  it  was  worse  than  useless  to  pass  the  1st  sec- 
tion of  the  14th  Amendment  of  the  Constitution  of  the 
United  States ;  for  Congress  already  had  all  the  powers 
and  greater  powers  than  are  conferred  on  it  by  this  sec- 
tion. Even  since  the  passage  of  the  14th  Amendment, 
it  has  been  decided  that  a  state  has  a  right  to  exclude 
from  testifying  in  its  courts,  apy  class  of  its  inhabitants 
or  citizens  that  it  chooses.  Thus  in  California,  by 
statute,  Chinese  are  not  permitted  to  testify  for  or  against 
white  persons ;  and  the  supreme  court  of  California  has 
decided  that  this  law  is  not  in  violation  of  the  14th 
Amendment  of  the  Constitution  of  the  United  States : 
see  People  v.  Brady,  40  Cal.  R.,  p.  198. 

In  HoBMb  case,  decided  September  1870  in  the  District 
.Court  of  the  United  States,  for  the  northern  district  of 
Greorgia,  reported  in  the  American  Law  Times  R.,  vol. 
4,  p.  190,  Judge  Erskin  held,  that  a  state  law  prohibit- 
ing marriage  was  not  repugnant  to  the  Civil  Rights 
Bill,  marriage  not  being  a  contract  within  the  meaning 
of  the  Civil  Rights  Act,  and  he  held  further,  that  such  a 
*law  was  not  in  conflict  with  the  14th  Amendment  of  the 
Constitution  ot  the  United  States,  though  he  gave  a  much 
more  comprehensive  meaning  to  that  amendment,  than  is 
given  by  some  of  the  state  courts,  and  by  the  Supreme  Court 
of  the  United  States.  Thus,  in  delivering  the  opinion  in 
that  case,  he  says  that  the  first  clause  of  the  2d  section 
of  article  4  of  the  Constitution  of  the  United  States  ap- 
plies to  citizens  removing  from  one  state  to  another ; 
nehile  he  seems  to  think  that  language,  which  we  have 
seen  is  in  substance  the  same,  and  almost  in  the  same 
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speciirxerm.  words,  whcD  used  in  the  14th  Amendment  has  a  much 
^^  broader  meaning  and  includes  permanent  residents  of  the 
strauder.  State  as  wcll  as  citizens  of  other  states.  This  view  how- 
ever has  been  repudiated,  not  only  by  the  Supreme  Court, 
but  by  state  courts.  Thus  the  same  decision,  in  refer- 
ence to  the  constitutionality  of  a  state  law  prohibiting 
marriage  between  white  persons  and  negroes,  was  made 
by  the  supreme  court  of  Indiana,  in  the  State  v.  Gibson^ 
36  Black  R.  389,  decided  in  1871.  But  this  decision  is 
based  upon  much  more  satisfactory  reasonings.  The 
conclusion  reached  by  that  court,  after  a  careful  con- 
sideration of  the  M'hole  subject,  is  that  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States  has  not  in 
any  manner,  or  to  any  extent,  impaired,  weakened  or 
taken  away  any  of  the  reserved  rights  of  the  states,  as 
they  had  existed  and  been  fully  recognised  by  every  de- 
partment of  the  national  government  from  its  creation; 
it  conferred  citizenship  upon  all  persons  born  in  the 
United  States,  and  subject  to  their  jurisdiction,  and  it  did 
no  more.  These  views  have,  to  a  large  extent,  met  the 
approval  of  the  Supreme  Court  of  the  United  States.  In 
the  Slatighter  House  ccw«,  16  Wallace  36,  the  Legislature 
of  Louisana  had  conferred  on  The  Crescent  City  Live 
Stock,  Landing  and  Slaughter  House  Company  certain 
exclusive  privileges,  denied  to  other  citizens  of  Louisi- 
ana, which  was  regarded  an  oppression  and  unjust  to 
them,  and  raised  the  question :  whether  since  the  pas- 
sage of  the  14th  Amendment  of  the  Constitution  of  the 
United  States,  "can  any  exclusive  privileges  be  granted 
to  any  of  its  citizens  or  to  a  corporation  by  the  Legisla- 
ture of  a  state.''  It  was  insisted  that  such  an  act  \%'as  a 
violation  of  the  13th  Amendment  of  the  Constitution  of 
the  United  States,  as  it  created  "an  involuntary  servi- 
tude.'' The  court,  in  its  opinion,  delivered  by  Justice 
Miller,  says  (page  69)  :  "To  withdraw  the  mind  from  tlie 
contemplation  of  the  grand  and  simple  declaration,  of  the 
13th  Amendment,  of  the  personal  freedom  of  all  the  hu- 
man race  within  the  jurisdiction  of  this  government,  and 
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with  a  microscopic  search,  endeavor  to  find  in  it  a  refer-  spwdii'rerm. 
ence  to  servitudes,  which  may  have  been  attached  to  ^^ 
property  in  certain  localities,  requires  an  effort,  to  say  stjauder. 
the  least.  That  a  personal  servitude  was  meant  is  proved 
by  the  use  of  the  word :  involuntary,^  which  can  only 
apply  to  human  beings/*  The  court  deemed  it  unneces- 
sary to  say  anything  more  upon  the  application  of  this 
article  of  the  Constitution  to  the  Louisiana  statute ;  the 
13th  Amendment  of  the  Constitution,  in  theirjudgment, 
evidently  had  no  bearing  on  the  case.  The  court,  in 
considering  the  meaning  and  effect  of  the  14th  Amend- 
ment of  the  Constitution,  says :  "That  its  main  purpose 
was  to  establish  the  citizenship  of  the  negro  can  admit 
of  no  doubt.  The  phrase,  ^subject  to  its  jurisdiction,* 
was  intended  to  exclude  from  its  operation  children  of 
ministers,  consuls  and  citizens,  or  subjects  of  foreign 
states,  born  within  the  United  States,"  page  73;  with 
reference  to  the  next  clause,  the  court  says :  "The  lan- 
guage is,  no  state  shall  make  or  enforce  any  law  that 
shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States.  It  is  a  little  remarkable,  if  this  clause 
was  intended  as  a  protection  to  a  citizen  of  a  state 
against  the  legislative  power  of  his  own  state,  that  the 
words,  ^citizen  of  the  state,'  should  be  left  out,  when  it 
is  so  carefully  used,  and  used  in  contradistinction  from 
'citizens  of  the  United  States,*  in  the  very  sentence 
which  precedes  it.  It  is  too  clear  for  argument  that  the 
change  in  phraseology  was  adopted  nnderstandingly  and 
with  a  purpose.**  The  circuit  court  of  Northern  Geor- 
gia, in  the  case  above  cited,  seems  to  have  lost  sight  of 
what  seems  so  clear  to  the  Supreme  Court.  The  con- 
clusion of  the  Supreme  Court  is,  that  "the  privileges  and 
immunities  belonging  to  citizens  of  a  state,  as 
such,  must  rest  for  their  security  and  protection  where 
they  have  heretofore  rested;  for  they  are  not  em- 
braced by  this  paragraph  of  the  amendment,**  and 
again  it  says:  "with  very  few  exceptions,  the  en- 
tire   domain    of    the    privileges    and    immunities    of 
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speciLi'renB.  citizcns    of   the    States    lay  within  the  consiitnttonal 
Sj;;;;       and    legislative    power    of   the    States,    and    withont 
stnader.     that  of  the  Federal  Grovernment.     Was  it  the  purpose  of 
the  fourteenth  amendment,  by  the  simple  declaration  that 
no  State  should  make  or  enforce  any  law  which   shall 
abridge  the  privileges  and  immunities  of  citizens  €^  tkt 
United  States  to  trannferthe  security  and  protection  of  all 
the  civil  rights  which  we  have  mentioned,  from  the  States 
to  the  Federal  Government?    And  when  it  is  declared 
that  Congress  shall  have  power  to  enforce  that  article, 
was  it  intended  to  bring  within  the  power  of  Congress 
the  entire  domain  of  civil  rights  heretofore  belonging 
exclusively  to  the  States  ?  All  this  must  follow  from  the 
construction   insisted   upon.     Such  construction  would 
constitute  this  Court  a  perpetual  censor  upon  all  legisla- 
tion of  the  States  on  the  civil  rights   of  their  own  citi- 
zens, with  authority  to  nullify  such  as  it  did  not  approve 
as  consistent  with  these  rights,  as  they  existed  at  the  time 
of  the  adoption  of  this  amendment.     The  argument,  we 
admit,  is  not  always  the  most  conclusive,  which  is  drawn 
from  the  consequences  urged  against  the  adoption  of  a 
particular  construction  of  an  instrument.     But  when,  as 
in  the  case  before  us,  these  consequences  are  so  serious, 
so  far-reaching  and  prevailing,  so  great  a  departure  from 
the  structure  and  spirit  of  our  institutions ;  when  the 
effect  is  to  fetter  and  degrade  the  State  governments  by 
subjecting  them  to  the  control  of  Congress  in  the  exer- 
cise of  powers  heretofore  universally  conceded  to  them 
of  the  most  ordinary  and  fundamental  character;  when 
in  fact  it  radically  changes  the  whole  theory  of  the  rela- 
tions of  the  State  and  Federal  governments  to  each  other, 
and  of  both  these  governments  to  the  people;  the  argu- 
ment has  a  force  that  is  irresistible,   in  the  absence  of 
language  which  expresses  such  a  purpose  too  clearly  to 
admit  of  doubt." 

The  next  clause  of  the  first  section  of  the  fourteenth 
amendment  is:  '*Nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of 


Digitized  by 


Google 


Of  West  vieginia.  813 

law/'    The  court  in  reference  to  this  says :  "  this  para-  gpeejU^Tena. 
graph  has  been  in  the  Constitution  since  the  passage  of       ^^ 
the  fifth  amendment,  as  a  restraint  upon  the  Federal     stnuder. 
power.    It  is  also  to  be  found  in  some  form  of  expres- 
sion in  the  Constitutions  of  nearly  all  the  States,  as  a  re- 
straint upon  the  powers  of  the  States.     This  law  then 
has  practically  been  the  same  as  it  now  is  during  the 
existence  of  the  government,  except  so  far  as  the  pres- 
ent amendment  may  place  the  restraining  power  over 
the  States  in  this  matter  in  the  hands  of  the  Federal 
government.''  It  was  held  by  the  court  that  this  provision 
could  in  no  manner  effect  the  question  under  considera- 
tion. 

The  only  remaining  clause  in  this  1st  section  of 
this  14th  Amendment  of  the  Constitutionis:  ''Nor  shall 
any  state  deny  to  any  person  within  its  jurisdiction,  the 
equal  protection  of  the  laws."  Upon  the  true  meaning 
of  this  clause,  the  Supreme  Court  of  the  United  States, 
in  the  Slaughter  House  ccLse,  says  but  little ;  they  seem 
to  regard  it  as  obvious  that  the  case  before  them,  the 
giving  of  exclusive  privileges  to  some  citizens  of  a  state 
by  a  state  law,  which  was  denied  to  others,  was  no  vio- 
lation of  this  provision;  and  that  its  operation  and  effect 
would  probably  be  confined  to  very  few  cases ;  they  use 
language  which  implies  that  it  ought  probably  to  be  con- 
fined to  the  single  case  of  legislation  directed  against 
negroes  as  a  class.  The  language  used  is :  ''We  doubt 
very  much  whether  any  action  of  a  state,  not  directed  by 
way  of  discrimination  against  the  negroes  as  a  class,  or 
on  account  of  their  race,  will  ever  be  held  to  come  with- 
in the  purview  of  this  provision.  It  is  so  clear  a  provi- 
sion for  that  case  and  that  emergency,  that  a  strong  case 
would  be  necessary  for  its  application  to  any  other.  But 
as  it  is  a  State  that  is  to  be  dealt  with,  and  not  alone  the 
validity  of  its  laws,  we  may  safely  leave  the  matter  until 
Congress  shall  have  exercised  its  power,  or  some  case  of 
state  oppression,  by  denial  of  equal  justice  in  its  courts, 
shall  have  claimed  a  decision  at  our  hands."    I  can  see 
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no  reason  why  the  court  should  have  considered    that 
under  this  provision  of  this  Amendment,  '^it  was  a  State 
that  was  to  be  dealt  with,  and  not  alone  the  validity  of 
its  laws,"  any  more  than  under  the  preceding  paragraph, 
which  provides  that,  "no  State  shall  deprive  any  person 
of  life  liberty    or   property,    without   due   process   of 
law,"  or  any  more  than   under  numerous  other  provi- 
sions of  the  Constitution,  such  as  those  contained  in  the 
10th  section  of  article  1,  where  it  is  said  no  State  shall 
do  a  number  of  things  enumerated — all  these  restrictions 
on  the  powers  of  the  state  have,  so  far  as  I  know,  been 
enforced  simply  by  regarding  acts,  done  in  violation  of 
these   provisions,   nullities;   and  I  see  no  reason  why 
the  provisions  of  the  14th  Amendment  of  the  Constita- 
tion  should  not  be  so  construed  and  enforced.     Again, 
the    court    seems  to  think  a  much   stronger  case  of 
unjust    discrimination    by    a   State    against  any   class 
of  its  inhabitants,  such  as  Chinese,  Catholics,  Mormons, 
naturalized  foreigners  or  women,  would  be  required  to 
be  made  out,  before  a  case  could  come  within  the  purview 
of  this  provision   in  the   fourteenth   amendment,  than 
would  have  to  be  made  out  if  the  discrimination  were 
against  negroes.  I  can  not  believe  that  the  States,  which 
adopted  this  amendment,   designed  thereby  to  secure 
to  the  negroes  any  rights  or  privileges,  that  were  not 
equally  secured  to  all  others.     It  is  true  that  the  occasion 
for  this  provision  and  all  the  other  provisions  of  the 
thirteenth  and  fourteenth  amendments  was  the  supposed 
necessity  of  protecting  the  negro ;  but  special  care  was 
taken  to  extend  these  provisions  to  all  persons  whatso- 
ever.    The  language  is  as  broad  as  it  possibly  can  be : 
"  No  person  shall  be  denied  the  equal  protection  of  the 
laws."  A  Chinaman  or  a  naturalized  foreigner  or  Roman 
Catholic  is  obviously  under  this  provision  entitled  to  this 
equal  protection  of  the   laws  to  the  same  extent  as  a 
negro  ;  and  though  the  Supreme  Court  has  used  this  Ian* 
guage,  I  can  not  believe,  when  the  case  arises,  that  they 
can,  or  will,  in  any  decision  they  may  render  diacriminate 
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against  others  in  favor  of  the  negro.  If  they  had  held  speciiilferm. 
the  law  of  Kentucky,  forbidding  a  negro  to  testify  ^^ 
for  or  against  a  white  person,  unconstitutional,  they  strauder. 
would  assuredly  have  held  the  law  of  California,  pro- 
hibiting a  Chinese  to  testify  for  or  against  a  white 
person,  also  unconstitutional.  From  the  general  tenor 
of  the  decisions  of  the  Supreme  Court,  it  is  fair  to 
conclude  that  they  regard  the  position  taken  by  the 
supreme  court  of  Indiana,  if  not  entirely  sound,  as 
substantially  so ;  and  that  the  thirteenth  and  four- 
teenth Amendments  of  the  Constitution  of  the  United 
States  have  little  or  no  other  effect,  than  to  abolish 
slavery  and  declare  a  negro  a  citizen,  when  born  in 
the  United  States;  and  that  the  powers  of  the  State 
Legislatures  over  the  civil  rights,  privileges,  duties,  or 
immunities  of  any  and  all  ofjts  citizens,  whether  ne- 
groes or  whites,  remain  as  they  always  were ;  and  that 
no  power  with  reference  to  these  rights  is  conferred  by 
Congress  on  the  Federal  judiciary.  This  decision  of  the 
Supreme  Court  has  since  been  followed  up  by  others, 
based  on  the  same  views  of  the  meaning  of  these  Amend- 
ments of  the  Constitution.  Thus  in  Bradtoellw.  The  State, 
16  Wall.  130,  the  court  decided  that  the  decision  of  the 
supreme  court  of  Illinois,  that  a  woman  resident  in  Illi- 
nois ought  to  be  refused  a  license  to  practise  law  in  the 
courts  of  that  state,  by  the  law  of  that  state,  was  no  vio- 
lation of  the  14th  Amendment  of  the  Constitution  of  the 
United  States,  basing  that  decision  on  the  broad  ground 
that,  no  matter  what  laws  a  state  may  pass  relative  to  its 
own  citizens,  their  rights  or  immunities,  such  law  would 
not  violate  this  amendment  of  the  Constitution;  and 
on  these  principles,  any  state  could  prohibit  a  Chinese 
or  a  negro,  or  a  white  man,  resident  in  the  state,  from 
practicing  law  or  sitting  on  a  jury,  or  giving  evi- 
dence in  its  state  courts.  In  the  same  spirit,  the  3d  and 
4th  sections  of  the  act  of  May  31,  1870  (16  Stat,  140), 
providing  for  the  punishment  of  state  officers  of  election 
and  others,  was   pronounced   unconstitutional   by  the 
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specw'renn.  Supreme  Court,  in  the  case  of  the  United  States  v. 
'^;^  Reese  et  aL,  2  Otto  p.  215,  the  same  not  being  regarded 
strau'der.  ^  "appropriate  legislation,"  within  the  meaning  of 
the  fifteenth  Amendment  of  the  Constitution.  And 
in  the  UiiUed  States  v.  Cruikshank,  2  Otto  R.  542, 
the  Supreme  Court  decided  that  the  fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States  pro- 
hibits a  state  from  depriving  any  person  of  life  liberty 
or  property,  without  due  process  of  law,  and  from 
denying  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws ;  but  it  adds  nothing  to  the  rights 
of  one  citizen  against  another.  It  simply  furnishes  an 
additional  guaranty  against  the  encroachment  by  the 
states  upon  the  fundamental  rights,  which  belong  to 
every  citizen  as  a  member  of  society.  The  duty  of  pro- 
tecting all  its  citizens  in  the  enjoyment  of  an  equality  of 
rights  was  originally  assumed  by  the  states,  and  it  still 
remains  there. 

I  will  follow  the  example  of  the  Supreme  Court  of  the 
United  States  in  the  Slaughter  House  cases,  16  Wal.  81, 
and  not  undertake  to  state  my  views  of  the  cases,  to 
which  the  last  clause  of  the  first  section  of  the  fourteenth 
amendment  may  apply,  till  some  case  arises  of  oppression 
by  the  State,  by  the  denying  of  equal  protection  of  the  laws 
to  some  person  within.its  jurisdiction ;  and  content  my- 
self, as  they  did,  with  saying  that  we  find  no  such  case  in 
the  one  before  us.  For  this  is  obviously  no  such  case. 
The  prisoner  has  not  been  denied  the  equal  protection  of 
the  law.s  of  West  Virginia.  It  follows  from  die  case  of 
Blyew  V.  The  United  States,  13  Wal.  581,  that  in  the  opinion 
of  the  Supreme  Court,  the  prisoner  could  not  be  regarded 
as  being  denied  the  equal  protection  of  the  laws,  if  white 
persons  had  been,  as  they  were,  permitted  to  testify 
against  him,  even  if  our  State  laws  had  prohibited,  which 
they  do  not,  a  negro  to  testify  in  an  exactly  similar  case 
against  a  white  prisoner  on  trial.  And  surely  if  this  be 
the  case,  the  mere  prohibition  of  negroes  to  sit  upon  the 
jury  which  tried  him  can  not  be  regarded  as  the  denial  of 
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equal  protection  of  the  laws  to  him.  The  negro  has  no  specilS'Temi. 
more  right  to  insist  upon  the  equal  protection  of  the  ^^ 
laws,  than  a  Chinaman  or  a  woman.  And  surely  it  will  sinmder. 
not  be  pretended  that  a  State,  which  by  its  laws,  pro- 
hibits a  Chinaman  or  a  woman  from  sitting  on  a  jury, 
does  thereby  deny  to  a  Chinaman  or  woman,  who  is  be- 
ing tried  for  a  felony  the  equal  protection  of  the  laws. 
Has  not  a  woman  as  much  right  to  insist  that  a  State,  by 
its  laws,  must  permit  her  to  be  defended  by  a  woman  as 
her  counsel,  as  she  has  to  insist  that  women  should  be 
allowed  to  sit  on  a  jury  which  tries  her.  And  yet  the 
Supreme  Court  of  the  United  States  decided  in  the  case 
of  Bradwell  v.  Jl^e  State,  16  Wall.  130,  that  a  State 
has  a  right  to  prohibit  women  from  acting  as  counsel  in 
any  case.  I  agree  with  the  Supreme  Court  in  the 
Slaughter  House  cases,  that  it  is  doubtful  whether  in 
the  future,  any  action  of  a  State  is  likely  to  oc- 
cur, which  will  ever  be  held  to  come  within  the  purview  of 
this  last  clause  of  the  1st  section  of  the  14th  Amend- 
ment, prohibiting  a  state  to  deny  to  any  person  the 
equal  protection  of  its  laws.  But  I  cannot  think  that 
a  state  is  likely  to  bring  .a  case  within  the  purview  of 
this  provision,  by  discriminating  against  the  negro  in 
such  manner  as  to  deny  to  the  negro  the  equal  protec- 
tiod  of  the  laws,  as  it  has  been  heretofore  interpreted. 
And  as  I  have  before  said,  I  believe  the  interpretation 
of  this  provision  ought  and  must  be  the  same,  whether 
applied  to  negroes.  Chinamen,  women  or  other  persons. 
I  know  of  no  state  law  which  has  been  passed  since  the 
adoption  of  this  Amendment  of  the  Constitution  which 
violates  it  by  thus  discriminating  against  negroes;  and 
though  there  have  been  some  state  laws,  even  in  our  own 
state,  which  would  perhaps  be  regarded  as  violating  this 
provision  of  the  Constitution  of  the  United  States,  yet 
they  were  directed  not  against  negroes  but  against  white 
persons.  They  have  however  been  repealed,  and  it  is 
not  likely  that  such  acts  will  ever  be  again  passed  by 
any  state.    It  is  confidently  believed  that  no  such  acts 
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specila^Term.  ^^^'  ^^  ^^^^  again  enacted  in  this  State.  An  example  of 
"^^  this  sort  of  legislation  may  be  found  in  the  act  passed 
straurtor.  February  28,  1865,  and  re-enacted  in  the  Code  of  West 
Virginia  of  1868 ;  see  Code  of  West  Virginia,  chapter 
136,  sections  10,  11,  12  and  13,  page  645.  This  act 
prohibited  any  person  who  had  abetted  the  Confederate 
States  from  suing  a  person  who  had  remained  loyal  to 
the  government  of  the  United  States. 

The  views  I  have  expressed  show  clearly,  that  in  the 
case  before  us,  the  circuit  court  did  not  err  in  refusing 
to  order  the  removal  of  this  case  to  the  United  States 
Court  for  trial.  The  prisoner  in  his  petition  based 
his  application  for  such  removal  on  two  grounds  :  first, 
because  a  false  impression  prevailed  throughont  the 
State  of  West  Virginia,  that  colored  men  are  not  entitled 
to  the  same  protection  in  the  marital  relation  as  white 
men.  This  amounts  to  an  allegation  that  prejudices  ex- 
ist in  this  State  relative  to  negroes,  that  would  injuriously 
affect  him,  if  he  were  tried  before  the  State  courts.  It  is 
obvious  from  what  has  been  said,  that  in  my  opinion  this 
gives  him  no  right  to  have  the  trial  of  his  case  removed 
to  the  Federal  court.  If  it  did,  any  citizen  of  this  State, 
white  or  black,  could  at  his  pleasure  on  affidavit  re- 
move any  case,  civil  or  criminal,  from  the  State  to  the 
Federal  courts.  The  other  ground,  alleged  in  the  petition 
for  the  removal  of  the  cause  to  the  Federal  court,  is  that 
under  the  laws  of  West  Virginia  none  but  white  persons  are 
allowed  fo  serve  as  jurors,  and  therefore  he  being  a  negro 
has  not  the  equal  protection  of  the  laws.  We  have  seen 
that  in  the  trial  of  a  citizen  of  this  State  for  an  offense 
committed  in  the  State  against  her  laws,  the  prisoner 
could  in  no  case  have  a  right  to  have  the  trial  removed 
to  the  Federal  court;  the  fourteenth  amendment  not 
being  intended  to  protect  the  citizens  of  any  State  against 
unjust  legislation  by  their  own  State.  In  the  particular 
case  before  us,  I  can  not  see  why  a  jury  of  white  men 
would  not  be  quite  as  likely  to  do  justice  to  the  prisoner 
as  a  jury  of  negroes ;  but  if  it  were  otherwiae,  it  would 


Digitized  by 


Google 


OP  WBBT  YIBGXNIA.  819 

give  him  no  right  to  have  his  case  removed  to  the  Fed-  gpecw^Tenn. 
eral  court  for  trial.  state 

The  third  error  assigned  is,  that  "the  circuit  court  str»uder. 
ought  to  have  quashed  the  venire  /ocicw,  issued  for  the 
trial  of  the  cause^  on  the  motion  of  the  defendant/'  The 
venire  facias  was  a  summons,  issued  by  the  clerk  of  the 
court,  directing  the  sheriff  to  summon  thirty  good  and 
lawful  men,  duly  qualified  to  serve  as  jurors,  to  be  and 
appear  before  the  court  on  October  14,  1874,  to  serve 
during  the  term  as  jurors  for  the  trial  of  causes,  unless 
sooner  discharged.  It  was  dated  September  18,  1874,  and 
was  accompanied  by  a  certificate  of  a  list  of  thirty  jurors, 
drawn  by  the  clerk  of  the  county  court,  on  the  18th  day  of 
September  1874,  to  serve  at  the  October  term  1874  of  the 
circuit  court,  which  certificate  was  signed  by  the  clerk  of 
the  county  court,  Robert  B,  Woods,  and  witnessed  by 
him  in  his  official  capacity.  And  the  summons  was  re- 
turned by  the  sheriff,  executed  by  summoning  twenty- 
eight  of  the  jurors,  whose  names  are  given,  and  return- 
ing the  other  two  as  non-inhabitants,  the  return  being 
dated  October  12,  1874.  It  is  insisted  by  the  prisoner 
that  this  summons  was .  irregular,  that  the  3d  section 
of  chapter  47  of  the  acts  of  1872-3,  p.  703,  provides 
how  a  venire  facias  should  have  been  issued,  and  that 
these  directions  have  not  been  pursued ;  and  that  under 
this  section  the  venire  facias  should  have  been  issuedfor 
the  trial  of  this  case  specially,  and  not  for  the  trial  of 
causes  generally.  It  is  unnecessary  to  consider  how  a 
venire  facias  for  the  trial  of  a  felony  case,  under  this  sec- 
tion, should  be  issued,  as  it  is  obvious  from  the  fitce  of 
the  record  in  this  case,  as  set  forth  in  the  third  bill  of 
exceptions,  that  this  summons  was  not  issued  under  this 
third  section.  The  6th  section  of  said  act  provides,  that 
should  the  county  court  choose,  another  and  different 
mode  of  summoning  juries  for  the  trial  of  criminal  and 
civil  causes  in  the  courts  of  the  county  might  be  re- 
sorted to.  The  mode,  thus  prescribed,  requires  the 
county  court  to  prepare  a  list  of  persons  qualified  as  jur- 


Digitized  by 


Google 


820  SUPREME  COURT  OP  APPEALS 

speciii^Term.  ^^^f  whose  namcs  are  placed  in  a  box,  from  which  are  to 
^^  be  drawn,  at  least  twenty  days  before  the  term  of  any 
strauder.  court,  the  namcs  of  thirty  jurors,  and  that  the  list  should 
be  given  to  the  sheriff  who  has  in  hand  the  sammons  or 
venire  facias.  The  mode  of  doing  this  is  given  in  great 
detail  in  said  act.  The  record  shows  that  this  mode  of 
obtaining  the  jury  was  resorted  to  in  this  case.  The 
summons  or  venire  facias  is  pursuant  to  the  11th  sec- 
tion of  the  act.  The  certificate  of  the  county  clerk 
shows  that  the  jurors  were  drawn,  and  the  list  was 
furnished  the  sheriff^,  as  provided  for  in  the  15th  sec- 
tion of  the  act;  and  it  was  returned  pursuant  to  the 
14th  section  of  the  act.  The  face  of  the  record  shows 
no  irregularity  in  the  venire  faunas,  or  in  its  return.  It 
.  is  true  no  prool  was  offered  to  show,  that  all  of  the  pro- 
visions of  this  act  for  summoning  a  jury  had  been  com- 
plied with  by  the  county  court,  or  the  various  officers  on 
whom  duties  in  connection  therewith  were  devolved  by 
said  act.  But  this  was  clearly  unnecessary.  It  will  be 
presumed  that  all  these  details  have  been  properly  pur- 
sued, unless  the  prisoner  making  the  objection  to  the 
venire  facias  shows,  that  they  have  been  violated  to  his 
injury  in  some  respect.  In  the  present  case  he  has  fiiiled 
to  show,  that  they  have  not  been  fully  complied  with ;  and 
so  far  as  the  record  speaks  on  the  subject,  they  seem  to  have 
been  complied  with ;  and  when  it  is  silent  it  must  be 
presumed  that  the  provisions  of  the  law  have  been 
obeyed. 

The  fifth  error  assigned  was  the  failure  of  the  court  to 
quash  the  panel  of  jurors  on  his  challenge  of  the  array 
for  reasons  set  forth  in  the  fourth  bill  of  exceptions;  but 
no  reasons  were  assigned  for  quashing  the  panel  except 
those  already  considered  by  me;  and  they  were,  as  I  have 
shown,  insufficient. 

The  sixth  error  assigned  is  :  "  that  the  court  should 
have  withdrawn  the  juror,  Edward  Larkin,  after  the  dis- 
covery of  his  incompetency .''  The  facts,  on  which  this 
assignment  of  error  is  based,  are  set  forth  in  the  fifUi 
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bill  of  exceptions.     The  facts  are,  that  after  the  jury  had  specMTem. 
been  examined  on  their  voir  dire,  accepted  and  sworn,        ^j^ 
and  after  considerable  testimony  had  been  taken,  on  the     stnuder. 
third  day  ot  the  trial,  the  prisoner's  counsel  showed  to 
the  Judge  privately  the  affidavit  of  one  James  A.  Rob- 
inson, that  about  the  first  of  August  1874,  Edwin  Lar- 
kin,  one  of  the  jurors,  in  passing  his  place  of  business, 
asked  him  what  ought  to  be  done  with  Strauder?     That 
affiant  replied,  he  did  not  care  what  was  done  with  him ; 
and  asked  him  (Larkin)  what  he  thought ;  he  replied  in 
positive  terms :  he  killed  his  wife  and  should  be  hung 
for  it ;  also  Taylor  Strauder^s  affidavit  and  that  of  his 
counsel,  that  they  had  just  learned,  that  Edward  Larkin 
had  expressed  any  opinion,  or  had  any  bias  in  the  case. 

The  court  further  certified  that  the  piisoner  and  his 
counsel  made  no  motion  based  upon  said  affidavits,  or 
looking  to  any  action  on  the  part  of  the  court,  relating 
to  said  juror ;  and  the  court  took  no  action  and  allowed 
the  trial  to  proceed  without  any  objection  formally  made 
on  the  part  of  the  prisoner.  And  after  the  jury  had  re- 
turned their  verdict,  the  prisoner  moved  the  court  to  set 
aside  the  verdict  and  grant  him  a  new  trial,  in  part  be- 
cause Larkin  was  an  incompetent  or  improper  juror, 
when  the  attorney  for  the  commonwealth  submitted  the 
counter  affidavit  of  Larkin,  and  the  court  refused 
the  new  trial.  This  counter  affidavit  was  that  he  did 
not  on  the  occasion  referred  to,  or  on  any  other  occasion, 
say  to  Robinson,  or  any  one  else,  that  Taylor  Strauder 
had  killed  his  wife  and  should  be  hung,  or  words  to  that 
effect ;  but  on  the  contrary,  he  had  never  entertained  any 
prejudice  or  bias  towards  Taylor  Strauder. 

I  am  clearly  of  opinion,  that  the  court  did  not  err 
in  its  action  in  this  matter.  If  neither  the  prisoner 
nor  his  counsel  had  ever  heard  of  Larkin  having 
expressed  an  opinion,  till  after  the  verdict,  it  is  clear, 
upon  the  authority  of  The  State  v.  McDoncUd,  9  W. 
Va.  466,  that  the  court  ought  not  to  have  granted 
the  prisoner  a  new  trial  on  the  &cts  above  stated.     In 
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speciJS^Term.  ^^^^  ^*^>  ^°®  of  the  juroFs  had  sat  upon  the  grand  jury 
"^^  that  indicted  McDonald.  On  his  voir  dire,  he  stated 
strmuder.  ^^^^  ^^  ^^  ^^^  made  up  OF  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  prisoner,  and  that  he  had  not  been 
a  member  of  the  grand  jury  who  found  the  indictment 
against  the  prisoner.  The  prisoner  and  his  counsel  dis- 
covered after  the  verdict,  that  this  juror  had  been  upon 
the  grand  jury.  The  state  made  no  effort  to  explain 
why  the  juror  had  so  acted  and  sworn;  yet  this  oourt, 
after  a  careful  review  of  the  Virginia  authorities  on  the 
subject,  sustained  the  judgment  of  the  circuit  court  in 
refusing  to  grant  a  new  trial,  under  these  circumstances; 
the  prisoner  failing  to  show  that  he  suffered  injustice 
from  the  fact  that  the  juror  served  upon  the  jury.  In 
this  case  the  record  fails  to  show  that  the  prisoner  suf- 
fered injustice  from  Larkin  being  on  the  jury  ;  and  the 
facts  shown  are  far  weaker  for  the  prisoner  than  those 
shown  in  McDonald's  case.  I  am  further  of  opinion 
that  the  case  of  the  defendant  is  weakened,  rather  than 
strengthened,  by  the  fact  that  he  was  aware  of  the  state- 
ment, that  Robinson  would  make,  before  the  case  was 
submitted  to  the  jury,  and  made  no  formal  motion  to  the 
court  to  exclude  him  from  the  jury.  It  was  not  the  duty 
of  the  court  to  act  upon  the  ex  parte  affidavits  shown  it, 
without  any  motion  and  without  afibrding  the  attorney 
for  the  commonwealth  an  opportunity  to  contradict 
them ;  and  the  prisoner  having  made  no  motion  to  ex- 
clude Larkin  from  the  jury,  he  cannot  be  heard  to  com- 
plain ofhis  having  served  afitertherenditionof  the  verdict. 
The  next  error  assigned  is,  that  the  court  erred  in 
refusing  the  instruction  asked  for  by  the  prisoner,  and 
giving  the  instruction  it  did  in  lieu  thereof  to  the  jury. 
The  instruction  asked  by  the  prisoner's  counsel  and  re- 
fused by  the  court  was :  "  If  the  jury  entertain  a  rational 
doubt  as  to  the  soundness  of  the  mind  of  the  prisoner  at 
the  time  of  the  commission  of  the  homicide  charged,  he 
is  entitled  to  the  benefit  of  that  doubt,  as  he  would  be  to 
the  benefit  of  a  doubt  as  to  any  other  material  fact  in  the 
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case  (it  being  under  our  statute  a  necessary  ingredient  of  gpecblTTenii. 
the  offense,  that  the  person  charged  shall,  at  the  time  of  ^jj^^ 
the  commission  of  the  offense,  be  of  sound  mind)  al-  strauder. 
though  the  jury  may  believe  he  had  judgment  and  reason 
sufficient  to  discriminate  between  right  and  wrong  in  the 
ordinary  affairs  of  life,  even  at  the  time  of  the  commis- 
sion of  the  offense,  they  cannot  find  him  guilty/*  And 
the  instruction  given  in  lieu  thereof  by  the  court  was  : 
"  To  entitle  the  prisoner  to  an  acquittal  upon  the  ground 
that  he  was  insane  at  the  time  of  the  commission  of  the 
offense  charged  in  the  indictment ;  such  insanity  must 
be  proven  to  the  satisfaction  of  the  jury,  though  in  pass- 
ing upon  this  question,  they  may  look  at  the  whole  evi- 
dence in  the  cause,  as  well  that  for  the  State  as  the 
prisoner."  The  instruction  as  given  by  the  court  is  in 
almost  the  words  of  Judge  Moncure  in  delivering  the 
opinion  of  the  court  in  BoawelPs  coney  20  Gratt.  875. 
There  is  unquestionably  respectable  authority  to  the 
effect,  that  all  the  proof,  required  to  repel  the  presumption 
of  sanity  is  only  so  much  as  would  raise  a  rational 
doubt  of  the  sanity  of  the  prisoner  at  the  time  of  com- 
mitting the  act  charged  upon  him  :  See  People  v.  Me- 
Cann,  16  N.  Y.  68;  Ogleton  v.  State,  28  Ala.  692;  State 
V.  Bartletty  43  N.  H.  224;  Polk  v.  State,  19  Ind.  170; 
Hopps  V.  State,  31  111.  385;  also  Chase  v.  People,  40 
111.  358.  But  on  the  other  hand  the  weight  of  authori- 
ty, English  and  American,  is  that  insanity  must  be 
proven  to  the  satisfaction  of  the  jury,  to  entitle  the  pris- 
oner to  an  acquittal ;  and  that  it  is  not  sufficient  that  the 
evidence  raises  a  rational  doubt  of  the  prisoner's  sanity 
at  the  time  he  committed  the  offense,  &c.  See  Rex  v. 
Stokes,  3  C.  &  K.  138;  Bex  v.  Taylor,  4  Cox  C. 
C.  15^);  State  v.  Brmger,  5  Ala.  R.  244 ;  StaU  v.  Stark, 
1  Strobh.  R.  479;  Stale  v.  Hutting,  6  Benn.  R.  474; 
Stale  V.  Starling,  6  Jones's  R.  C.  R.  471 ;  State  v.  Spen- 
cer, 1  Zabr.  R.  202;  Stale  v.  Bonfunt,  3  Menn.  R.  123 ; 
State  V.  Brandon,  8  Jones  N.  C.  R.  463 ;  People  v.  Myers, 
20  Cal.  R.  518 ;  Om.  v.  Eddy,  7  Gray  R.  683 ;  Qm.  v. 
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Rogers  J  7  Met.  R.  600.  Moncure,  President,  in  deliver- 
ing the  opinion  of  the  court  in  BosweUCs  ca^e,  20  Gratt. 
875,  cites  all  these  cases,  and  after  reviewing  them,  con- 
cludes, that  ^^nsanity,  when  relied  on  as  a  defense  to  a 
charge  of  crime,  must  be  proven  to  the  satisfaction  of 
the  jury,  to  entitle  the  accused  to  an  acquittal  on  that 
ground  ;  though  such  proof  may  be  furnished  by  evi- 
dence introduced  by  the  commonwealth  to  sustain  the 
charge,  as  well  as  by  evidence  introduced  by  the  accused 
to  sustain  the  defence.''  This  conclusion  is,  I  think,  sus- 
tained not  only  by  the  weight  of  authority,  but  also  by 
sound  reason.  When  the  state  proves  the  corpus  delicti^ 
and  that  the  act  was  done  by  the  accused,  it  has  made 
out  its  case.  And  if  the  prisoner  relies  on  the  defense  of 
insanity,  he  must  prove  it  to  the  satisfaction  of  the  jury. 
This  rule  is  neceasary  to  protect  the  public  interests,  and 
is  just  to  the  accused.  I  think  therefore  the  circuit 
court  did  not  err  in  refusing  the  prisoner's  instruction, 
and  in  giving  the  instruction  it  did  in  lieu  thereof. 

The  last  error  assigned  is  :  the  refusal  of  the  court  to 
grant  a  new  trial,  or  arrest  the  judgment  on  the  motion 
of  the  defendant.  All  the  grounds  upon  which  such  mo- 
tions could  be  based  have  been  reviewed  already  and 
found  insufficient,  except  upon  the  ground  alleged  that 
the  evidence  was  insufficient  to  justify  the  verdict.  It 
is  unnecessary  to  review  this  testimony ;  it  is  sufficiently 
set  forth  in  the  statement  of  the  case,  to  show  its  genera^ 
character,  and  the  material  facts  on  which  the  jury  found 
their  verdict.  I  will  however  note  a  few  of  the  moat 
prominent  facts,  which  tend  to  show  the  degree  of  the 
murder.  The  evidence  shows,  that,  however  annoying 
the  conduct  of  his  wife  may  have  been,  he  was,  as  prov- 
en by  prisoner's  witness,  entirely  reconciled  to  her 
two  days  before  he  killed  her.  They  were  then  seen  sit- 
ting together  for  some  time  on  the  porch  of  his  house ; 
in  the  language  of  the  witness,  "they  were  sitting  there 
very  lovin',  they  were  acting  very  nice  and  very  well 
together.     She  was  trying  to  learn  him  to  read."    The 
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night  preceding  her  killings  though  jeered  by  his  ac-  gpecua^Term. 

quaintance  on  account  of  the  want  of  chastity  of  his  wife,        "^^ 

in  disgustingly  coarse  language,  he  apparently  took  no     strauder. 

offense  at  it,  showing  no  anger  and  remaining,  where  he 

was  liable  to  be  thus  jeered,  a  considerable  time  after 

the  jeering    commenced.     He  went  to  his  home  about 

half-past  eleven  o'clock  at  night;  on  his  way  there  he 

neither  in  his  manner  nor  by  his  conversation  showed, 

that  the  jeering  of  him  by  his  acquaintances  had  either 

angered  him  or  seriously  annoyed  him.     He  seems  to 

have  become  so  accustomed  to  it,  that  it  annoyed  him 

much  less  than  it  had  done,  when  it  commenced  some 

months  before.  On  entering  his  house,  he  saw,  or  thought 

he  saw,  a  white  man  pass  out  of  the  back  door.     He 

charged  his  wife  with  being  with  this  man;  she  denied 

that  any  man  was  there  ;  they  wrangled  about  it  during 

the  night.     In  the  morning  they  got  up,  and  she  was 

sitting  in  a  chair  lacing  her  shoe,  when  he  again  charged 

her  with  having  been  with  this  man,  which  she  denied; 

we  do  not  know  exactly  what  he  said,  or  what  she  said  in 

reply :  but  whatever  it  was,  it  so  provoked  him,  that  he 

took  up  a  hatchet  and  struck  her  ofi  the  head  two  severe 

blows,  of  which  she  died  in  probably  less  than  an  hour. 

The  evidence  did  not  even  raise  a  rational  doubt  of  his 
sanity.  And  the  verdict  of  the  jury  that  he  was  guilty 
of  murder  in  the  first  decree,  was  justified  by  the  evi- 
dence. The  circuit  court  properly  overruled  the  motion 
for  a  new  trial,  and  the  motion  in  arrest  of  judgment. 

The  judgmentof  the  circuit  court  pronounced  on  Janu- 
ary 7,  1875,  that  Taylor  Strauder  be  hanged,  must  for 
these  reasons  be  affirmed. 

Judges  Haymond,  Moore  and  Johnson  concurred. 
Judgment  Affirmed. 


104 
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ACTIONS  AT  LAW. 

Snyder  v.  Railroad  Cb.—See  caae,      14 

1.  It  is  not  error  to  ignore  an  order 
remanding  a  case  to  rales,  and  try  the 
same,  where  the  defendant  appears 
and  makes  defense  at  the  trial,  and  does 
not  object  thereto. 

NvUer  v.  Sydengtrkker,    635 

7.  In  general,    where   the 

shows  that  he,  either  by  compdlsl 

law,  or  to  relieve  himself  from  liability, 
or  to  save  himself  from  damage,  has 
paid  money  which  the  defendant  ought 
to  have  paid,  the  count  for  money  paid 
will  be  supported. 

Idem,    635 

8.  Where  the  money  has  been  paid 
for  the  use  of  the  defendant,  the  reqiiest 
necessary  may  be  either  eocpress  or  im- 
plied. It  will  be  implied  as  well  as  the 
promise,  where  the  consideration  con- 
sists in  the  plaintiff's  having  been  com- 
pelled to  do  that,  to  which  the  defend- 
ant was  legally  compellable,  or  where 
the  defendant  has  adopted  and  enjoyed 
the  benefit  of  the  consideration. 

Idem,    636 

9.  Generally,  he  for  whose  interest  a 
I>romise  is  made,  may  maintain  an  ac- 
tion upon  it ;  although  the  nromise  be 
made  to  another  ana  not  to  him. 

Idem,    536 

10.  An  execution  issues  in  fovor  of 
Mc.  against  M.  and  N.,  his  surety;  M, 
credits  8.  and  S.  on  their  indebtedness, 
in  a  sum  equal  to  the  execution 
and  costs,  and  they  execute  their 
written  agreement  under  seal,  whereby 
they  bina  themselves  to  pay  the  ex< 


ecution  and  costs.  Whereupon  N. 
and  8.  and  8.  became  the  surety 
of  M.  on  a  forthcoming  undertaking 
to  return  the  property  levied  upon 
under  the  execution ;  and  N.  is  in- 
duced to  sign  the  undertaking  by  8. 
and  8.  executing  the  said  agreement 
to  pay  the  execution ;  the  undertaking 
is  forfeited,  execution  awarded  thereon 


founded  upon  the  above  facts;  and 
his  declaration  contains  the  common 
money  counts,  and  a  special  count  on 
the  said  agreement.    Held  : 

The  action  could  be  maintained  on 
the  count  for  money  paid,  and  also  on 
the  special  count. 

Idem,    536 

Haley.  The  West  Va,  Oilajid  OH  Land 
Company,—  See  case,  229 

HoUiday^s  esfor  v.  Meyers  et  al.  See 
case,  276 

ACCOMPLICES. 

7.  The  general  rule  is  that  a  new 
trial  will  not  be  granted,  to  enable  the 
party  asking  it,  to  discredit  a  witness 
who  testifi^  against  him  on  a  former 
trial. 

State  V,  BeUaU,    704 

8.  The  testimony  of  an  accomplice  is 
competent 

Idem,    704 

9.  A  conviction  may  be  had  upon 
the  uncorroborated  testimony  of  an  ac- 
complice; and  in  such  case,  if  the 
judge  who  presided  at  the  trial  is  sat- 
isfied with  the  verdict,  and  refuses  to 
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set  it  aside,  the  Appellate  Court  will  not 


estate  were  done  colore  officii,  and  the 


reverse  the  judgment  and  set  aside  the  deputy  and  his  sureties  are  liable  t9 


verdict,  on  the  ground  that  it  rested 
solely  on  the  uncorroborated  testimony 
of  an  accomplice. 

Idem,    704 

10.  While  such  testimony  is  suspic- 
ious, and  emanates  from  a  bad  source, 
yet  the  jurv  may  believe  it;  although 
it  is  wholly  uncorroborated;  and  m 
this  State  it  is  not  proper  for  the  court 
to  give  any  instructions  to  the  jury  as 
to  the  weight  of  such,  or  any  other 
evidence. 

Idem,    704 

ARDENT  DEFENDANTS. 

1.  Where  a  decree  is  joint  against 
two  parties  defendant,  one  of  whom  is 
not  oefore  the  court,  but  is  an  absent 
defendant,  and  the  other  has  appeared 
and  answered,  the  Appellate  Court 
when  the  decree  is  erroneous  will  re- 
verse the  same  as  to  both  of  such  de- 
fendants. 

Lyman  v.  Thompmn,     427 

ADMINISTRATOR. 

6.  L.  is  sheriff  of  the  county  of  J., 
and  appoints  C.  his  deputy  who  gives 
the  usual  bond ;  C.  takes  possession  of 
the  estate  of  Little,  within  the  district 
of  C.  in  said  county,  and  administers 
on  said  estate  in  the  name  of  L.  admin- 
istrator de  hinm  non  of  Little,  collects 
debts  due  the  estate  and  pays  claims 
against  the  estate,  consents  to  an  order 
in  a  chancery  suit  against  L.  as  admin- 
istrator de  bonis  non,  of  said  estate, 
which  recites  the  fact  that  L.  was  ap- 
pointed such  administrator  (ie  bonis  rwn; 
a  settlement  is  made  in  said  suit  of  the 
accounts  between  such  administrator 
dfi  boniji  non  and  said  estate,  and  a  de- 
cree in  said  suit  rendered  against  such 
sheriff  as  such  administrator  &c.,  for  a 
sum  of  money,  which  on  execution  is- 
sued under  said  decree  the  sheriff  pays; 
the  sheriff  then  brin^  a  suit  at  law 
against  his  deputy  and  his  surities  on 
his  bond  to  recover  the  amount  so  paid, 
the  deputy  having  collected  the  morey 
from  tne  estate,  and  being  in  default, 
and,  tiiere  appears  no  order  on  the 
proper  record  showing  the  estate  had 
been  in  fact  committed  to  said  sheriff. 
Held: 


the  sheriff  for  the  default. 

Lucas  Jr.  v.  Locke  ei  a/.,     81 

1.  When  an  administrator  sells  per- 
sonal estate  of  his  intestate  and  takes 
bonds  therefor,  this  is  a  conversion  of 
the  assets  of  the  estate,  and  he  becomes 
linble  as  administrator  to  aa^ount  for 
the  amount  of  the  sales,  and  the  bonds 
become  his  individual  property  ;  bat  a 
court  of  equity  will,  wnen  it  is  shown 
that  he  has  acted  with  prudence,  dili- 
gence and  caution,  relieve  him  from 
this  responsibility,  if  the  bonds,  with- 
out any  fault  on  his  part,  prove  una- 
vailabfe ;  but  otherwise  it  will  not 
EiftiU  ei  al,  v.  McClirUic's    adm'ret  aL,  ;^99 


When  an  administrator,  residing 
where  Confederate  notes  were  the  gen- 
eral currency  during  the  war,  receives 
and  pays  out  such  notes  while  he  is 
indebted  to  the  estate,  in  settling  his 
accounts  he  should  be  charged  and 
credited  with  the  full  amount  of  such 
notes  received  and  paid  out,  without 
scaling  them. 

Idrm,     399 

3.  The  ordinary  commission  allowed 
an  administrator  is  five  per  cent  on  his 
receipts,  but  under  peculiar  circum- 
stances a  larger  commission  will  be  al- 
lowed him ;  and  if  a  commissioner  in 
settling  his  accounts  allow  him  a  lar* 
ger  commission,  and  no  exception  is 
filed  to  the  commissioner's  report  in 
the  court  below,  the  allowance  of  such 
larger  commission  cannot  be  for  the 
first  time  objected  to  in  the  Appellate 
Court. 

/dm,    399 

4.  An  administrator  fails  to  settle  his 
accounts  in  the  time  require<l  by  the 
statute,  but  is  nevertheless  allowed  a 
commission  during  the  time  of  such 
failure  by  a  commissioner ;  though  no 
exception  is  taken  thereto  in  the  court 
below,  it  may  be  objected  to  in  the  Ap- 
pelate Court. 

Idem,     399 

5.  In  a  suit  to  settle  up  a  decedent's 
estate  and  to  charge  his  personal  and 
real  estate  with  the  payment  of  all  his 
debts,  if  the  administrator  has  reported 
certain  debts  as  solvent  or  doubtfnl,  he 


That  the  acts  of  the  deputy  under  thejmust  show  that  they  have  not  been 
circumstances  in  administering  on  said  ^collected  without  foult  on  his  part;  bat 
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if  he  made  such  a  report  early  in  the 
war,  and  he  resides  in  a  county  in 
which  the  war  was  waged  actively,  and 
those  debts  appear  to  nave  been  una- 
vailable shortly  after  the  war,  in  the 
absence  of  any  evidence  to  show  that 
the  administrator  has  been  jcuilty  of 
negligence,  he  ought  not  to  be  charged 
with  such  debt. 

Idem,    399 

6.  In  such  a  suit  the  plaintiff,  a 
non-preferre«1  creditor,  the  administra 
tor  and  a  preferred  creditor  consent  to 
the  entry  of  a  decree,  whereby  a  par 
ticular  creditor  is  declared  to  be  a  pre- 
ferred creditor,  and  though  none  of  the 
other  non  preferred  creditors  parties  to 
the  suit  were  consulted,  this  decree 
was  entered  as  a  decree  rendered  by 
the  consent  of  all  parties  to  the  cause ; 
such  decree  cannot  be  modified  or  set 
aside  by  any  subsetiuent  proceedings 
in  the  cause,  but  the  court  should 
grant  leave  to  any  of  the  parties  to  the 
suit,  who  never  consented  to  this  de- 
cree, to  file  an  original  bill  to  set  it 
aside. 

Idem,    400 

ADMISSIONS. 

6.  Where  the  acts  of  the  agent  will 
bind  the  principal,  there  his  represent- 
ations, declarations  and  ^missions 
respecting  the  subject  matter  will  bind 
the  principal,  where  made  at  the  same 
time  and  constituting  a  part  of  the  res 
gestx. 

Coyle  V.  B.  &  0.  i2.  R,  Co.,      94 

7.  There  is  evidence  tending  to  prove 
that  a  colt  is  killed  by  an  engine  on  a 
railroad,  and  to  prove  that  the  servant 
of  the  railroad  company  carelessly  and 
negligently  put  down  the  fence, 
through  which  the  colt  escaped  from 
the  field  on  to  the  railroad  track;  evi 
den.ce  is  offered  to  show,  that  a  cherry 
tree  was  cut  at  the  place  where  the 
colt  went  though  the  fence,  and  that  it 
could  not  have  been  cut  without  lav- 
ing down  the  fence ;  and  to  prove  that 
the  agent  of  the  railroad  company  cut 
the  tree,  and  necessarily  put  down  the 
fence,  the  following  declaration  of  the 
agent  of  the  railroad  company,  made 
at  another  time  and  at  a  different 
place,  and  on  the  farm  of  another, 
to-wit:  *The  section  'boss'  I^ld  him 
(the  witness),  that  he  had  been  or- 


dered by  the  railroad  company  to  cut 
all  the  trees  along  the  line,  and  that 
they  had  cut  all  the  trees  from  Sum- 
mit Point  down."  Held. 
That  the  evidence  was  inadmissible. 
Idem,      94 

AFFIDAVITS. 

1.  In  a  criminal  case  where  the  de- 
fendant files  an  affidavit  upon  which 
he  bases  his  motion  for  a  continuance, 
it  is  not  improper  for  the  court  to  re- 
quire the  defendant  to  be  sworn  at  the 
bar  of  the  court,  and  to  examine  him 
upon  oath  as  to  the  matters  stated  in 
the  affidavit ;  and  if  upon  such  exam- 
ination he  shows,  he  is  not  entitled  to 
a  continuance,  the  court  should  refuse 
it,  although  the  affidavit  itself  showed 
legal  ground  for  a  continuance. 

Suae  V.  Betmll,     703 

6.  As  a  basis  for  a  motion  for  a  new 
trial  a  prisoner  files  his  own  affidavit, 
stating  therein  that  he  was  surprised 
on  the  trial  of  the  case  by  the  testi- 
mony of  a  witness  sworn  against  him, 
who  testified  about  a  pretended  conver- 
sation with  affiant  about  an  alleged  ac- 
complice, and  that  said  conversation 
took  place  on  a  certain  day;  that 
affiant  had  no  such  conversation  with 
said  witness  on  that  day ;  that  he  was 
not  able  to  leave  his  room  on  that  day ; 
that  he  was  so  much  under  the  influ- 
ence of  liquor,  that  he  did  not  know, 
and  had  not  remembered  where  he 
was  and  who  was  with  him  on  said 
day ;  that  he  learned  since  the  trial  of 
a  witness  whose  testimony  is  material 
in  the  case,  and  that  he  could  not  by 
due  diligence  obtain  his  testimony;  that 
be  was  not  aware  of  the  existence  or 
materiality  of  his  testimony,  until 
about  the  time  the  evidence  was  closed ; 
and  that  he  had  no  possible  means  of 
knowing  what  he  could  prove  on  that 
point,  until  after  the  jury  had  rendered 
their  verdict ;  and  that  he  was  then  in- 
formed by  a  friend  that  tM'o  witnesses 
would  prove  substantially  what  was 
set  out  in  their  affidavits,  which  he 
tenders.     Held  : 

The  affidavit  is  insufficient  because : 

I.  It  does  not  deny  the  conversa- 
tion alleged  to  have  taken  place  be- 
tween the  prisoner  and  the  witness. 

II.  The  only  effect  of  the  newly-dis- 
covered testimony  would  be  to  discredit 
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the  evidence  of  a  witness  on  the  former 
trial. 

/(fern,    704 

4.  Affidavits  and  depositions,  not  re- 
ferred to  in  any  decree  or  order  in 
chancery  suit,  are  no  part  of  the  rec- 
ord. 

HUleary  el  at,  v.  Thompson  el  al.,    113 

5.  At  a  judicial  sale,  R.  became  the 
purchaser  of  a  tract  of  one  hundred 
acres  of  land  at  $26.00  per  acre ;  affi 
davits  in  the  cause,  which  were  un 
contradicted,  showed  that  the  land 
was  worth  at  least  $40.00  per  acre; 
there  was  a  misunderstanding,  as  to 
whether  or  not  the  growing  crop  on 
the  land  was  being  sold  with  it ;  the 
actioneer  either  bid  himself,  or  re- 
ceived sham  bids.     Held  : 

That  under  these  circumstances  the 
sale  was  invalid  and  ought  not  to  have 
been  confirmed. 

Idem,    113 
AGENTS. 


6.  Where  the  acts  of  the  agent  will 
bind  the  principal,  there  his  represen- 
tations, declarations  and  admissions 
respecting  the  subject  matter  will  bind 
the  principal,  where  made  at  the  same 
time  and  constituting  a  part  of  the  res 
gestae. 

Cmfle.  V.  B.  &  0.  H  R.  Co.,      94 

7.  There  is  evidence  tending  to  prove 
that  a  colt  is  killed  by  an  engine  on  a 
railroad,  and  to  prove  that  the  servant 
of  the  railroad  company  carelessly  and 
negligently  put  down  the  fence, 
through  which  the  colt  escaped  from 
the  field  on  to  the  railroad  track,  evi- 
dence is  offered  to  show,  that  a  cherry 
tree  was  cut  at  the  place  where 
the  colt  went  through  the  fence, 
and  that  it  could  not  have  been 
cut  without  laying  down  the  fence; 
and  to  prove  that  the  agent  of  the  rail 
road  company  cut  the  tree,  and  necess- 
arily put  down  the  fence,'the  following 
declaration  of  the  agent  of  the  railroad 
company,  made  at  another  time  and  at 
a  different  place,  and  on  the  farm  of 
another,  to- wit:  'The  , section  *bos8' 
told  him,  (the  witness)  that  he  had 
been  ordered  by  the  railroad  company 
to  cut  all  the  trees  along  the  line,  and 
that  they  had  cut  all  the  trees  from 
Summit  Point  down."- Held: 

That  the  evidence  was  inadmissible. 
Idem,      94 


ALLEGATA  AND  PROBATA. 

1.  Whilst  it  is  true,  that  a  rigid  and 
technical  construction  of  bills  and  pro- 
ceedings in  equity  is  exploded  in  favor 
of  substance,  a  party  will  not  be  al- 
lowed to  recover  upon  a  case  proved, 
essentially  differing  from  that  alleged 
in  the  bUl. 

Baugher  v.  Eichelberger,    217 

ANSWER. 

2.  When  a  demurrer  to  a  bill  has 
been  ove/ruled,  and  the  defendants 
fail  thereafter  to  answer  the  bill  on  the 
day  specified  by  the  court  in  its  order 
dissolving  the  injunction,  and  a  de- 
(Tee  is  thereupon  entered  under  sec  30 
of  ch.  125  of  Oode  of  W.  Va.,  for  the  re- 
lief prayed  for  in  the  bill,  such  a  decree 
cannot  be  reversed  or  corrected  by  the 
circuit  court,  on  motion,  under  the  5th 
section  of  ch.  134  of  the  Ckxie  of  W. 
Va.,  as  a  decree  taken  for  confessed. 

Gates  <fe  Bro.  v,  Crogg  rf  a/..    300 


4.  Where  an  answer  does  not  allege 
new  matter  constituting  a  claim  for 
afiirmative  relief,  and  does  not  pray 
for  affirmative  relief,  but  merely  alleges 
payment  and  set-off  to  the  plaintiff's 
demand,  it  does  not  necessitate  a  reply 
to  controvert  the  allegations,  as  re- 
quired by  sections  35  and  36,  chapter 
125  of  the  Code,  and  j)roof  thereof 
should  be  required ;  especially  so,  when 
the  answer  is  in  no  part  taken  for 
confessed. 

Hickman  v.  Painter  et  al,,    386 

1.  It  is  a  general  rule  in  equity,  tha* 
an  injunction  will  be  dissolved  at  the 
hearing  of  the  motion  to  dissolve  it  on 
bill  and  answer  sworn  to,  if  the  answer 
fully,  fairly,  plainly,  distinctly  and  posi- 
tively denies  the  allegations  in  Uie 
bill,  on  which  the  injunction  was 
granted,  and  the  material  allegations 
of  the  bill  are  not  supported  by  proof 
other  than  the  affidavit  verifying  the 
truth  of  its  all^ations. 

HayzleU  v.  McMUIen  etoL,    i6i 

2.  Generally  an  answer  to  a  bill  in 
equity  can  only  be  filed  during  the 
session  of  the  court,  or  at  the  rules, 
but  by  our  statute  an  exception  is 
made  in  cases  of  injunction.  ITie 
larger  power  to  entertain  and  decide 
the  motion  to  dissolve  embraces  that 
of  receiving  the  answer,  and  also  rei>- 
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lication  thereto,  and   making  them  a 
part  of  the  record. 

Idem,    464 

18.  Under  section  59  of  chapter  12o 
of  the  Code  the  only  eflfect  of  an  answer, 
responsive  to  any' material  allegation 
of  the  bill,  is  to  put  the  plaintiff  on 
proof  as  to  such  allegation. 

Jarrett  et  al  v.  Jarrett  d  al.    586 

AUCTIONEER. 

2.  An  actioneer  or  crier  making  a 
sale  cannot  properly  act  for  himself,  or 
any  other  person  in   bidding  for  the 
property. 
HUlcary  dc  Johmon  et.  al.  v.  Tfiompsan 

etal.,  113 

APPEALS     AND     APPELLATE 
COURTS. 

11.  It  is  unnecessary  that  there 
should  be  a  separate  bill  of  exceptions 
taken  and  signed  to  each  ruling  or 
opinion  of  the  court  excepted  to,  to  en- 
title the  party  excepting  to  such  opin- 
ion or  ruling  to  have  the  same  reviewe<l 
by  an  Appellate  Court.  Excei)tions  of  a 
party  to  opinions  of  the  court,  though 
they  may  be  numerous,  may  l)e  in<;or- 
porated  into  one  bill  of  exceptions. 
Siiyder  et  aJ.  v.  P.  C  it  St,  L.  R,  R.  Co.    1 7 

2.  An  error  not  to  the  prejudice  of 
the  party,  against  whom  it  is  commit- 
ted, will  not  in  the  Appellate  Court  be 
held  sufficient  to  reverse  a  judgment  of 
an  inferior  court. 

Coyle.  v.  B,  <jt  0.  R.  R,  Co,    94 

3.  If  the  court  below  declines  to  en- 
tertain a  demurrer,  and  the  declara- 
tion is  good,  the  defendant  is  not  preju- 
diced thereby. 

Jderrij  94 
3.  Where  the  objection  to  a  deposi 
tion  is  as  to  competency  of  the  witness 
it  will  be  considered  by  the  Appellate 
Court,  though  no  objection  was  made 
to  it  in  the  court  below. 

Rose  dc  Co.  et  al,  v.  Brown  et  ux.    122 

9.  The  discretion  so  to  be  exercised 
is  not  an  arbitrary  one.  but  a  sound 
discretion  in  the  interest  of  fairness  and 
prudence  toward  all  the  parties  inter- 
ested, and  is  of  course,  reviewable  in 
the  Appellate  Court. 

Idem,    123 

10.  To  have  the  real  estate  rented 
rather  than  sold  is  a  privile^  accord- 
ed to  the  debtor  and  others  interested. 


and  they  must  exercise  it  in  the  in- 
ferior court ;  and  the  decree  must  show 
that  they  asked  a  rental  of  the  property 
and  it  was  refused,  before  the  decree, 
for  that  reason,  will  be  reviewed  in  the 
appellate  court. 

Idem,     123 

11.  The  inferior  court  must  be  called 
on  to  say,  whether  in  a  reasonable 
time  the  rents  and  profits  of  the  real 
estate  will  pay  the  liens  charged  upon 
it ;  and  this  discretion  must  first  be  ex- 
ercised by  the  court  below,  before 
this  Court  will  revieiv  the  decree  of 
said  court ;  and  upon  such  review  this 
Court  will  not  reverse  it  unless  it  ap- 
pear that  the  court  erred  in  the  ex- 
ercise of  that  discretion. 

Idem,    124 

12.  When  however  the  cause  is  re- 
mandefl,  the  Appellate  C'Ourt  may  give 
the  debtor,  or  other  ])arty  interested, 
a  right  to  apply  to  the  court  below  to 
have  the  inquiry  made,  whether  the 
rents  and  profits  will  satisfj'  the  liens 
on  the  real  estate  in  a  reasonable  time, 
and  to  have  the  judgment  of  such 
court  thereon. 

Idem,     124 

1.  The  order  of  dismissal  of  August 
23,  1870,  although  irregular  and  erro- 
neous cannot  now  be  reviewed  and 
reversed,  a  writ  of  error  thereto  not 
having  been  taken  in  time. 
Farmers'  Batik  w.  Montgomery  et  a/.,    169 

1.  A  case  prematurely  heard  and  de- 
cided, and  cause  remanded  to  circuit 
court  with  leave  to  plaintiff  to  file  an 
amended  bill  making  new  and  neces- 
ary  parties,  and  leave  to  parties  to  take 
.nd  file  other  and  further  depositions 
and  documentary  evidence.  (^Jee 
opinion  of  Court.)' 

Harmison  y.  Loiieberger  et  aL,    175 

Hunter  v.  Snyder's  ea^or. — See  case,    198 

1.  A  circuit  court  rendered  a  final 
judgment,  for  debt  in  favor  of  M.,  ex- 
ecutor, against  David  J.  on  the  19th 
day  of  November  1872,  M.,  executor, 
obtained  on  petition  an  appeal  to  the 
Supreme  Court  of  Appeals  from  said 
judgment  without  the  filing  of  an  un- 
dertaking, and  afterwards,  on  the  22d 
of  January  1873,  M.,  executor,  filed  the 
record  of  the  cause  with  the  clerk  of 
the  Supreme  Court  of  Appeals.    Held: 

Under  our  statutes  applicable  to  such 
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a  case,  the  appeal  muat  be  dismissed  by 
reason  of  the  record  not  having  been 
filed  with  the  clerk  of  the  Appellate 
Court  within  five  years  from  the  date 
of  the  judgment  appealed  from. 

ModiseUy  ex' or  v.  DayUm  &  Co.,    339 

3.  A  defendant,  who  by  his  knswcr 
asks  the  court  to  make  inquiries 
through  its  commissioner,  more  ex- 
tended than  the  statements  in  the  bill 
might  justify,  and  upon  such  inquiry 
to  decree  between  him  and  a  co-deiend,- 
ant,  is  thereby  precluded  in  the  Appel- 
late Court  from  assigning  as  error  such 
enlarged  extent  of  inquiry,  or  that  a 
decree  between  co-defendants  was 
based  thereon. 

Vance  v.  Evans  et  al.,    342 

2.  A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the 
court,  under  all  the  circumstances  of 
the  case;  and  though  the  Appellate 
Court  will  supervise  the  action  of  an 
inferior  court  on  such  a  motion,  it  will 
not  reverse  a  judgment  on  that  ground, 
unless  such  action  was  plainly  erro- 
neous. 

StaU  V.  Betgall,    703 

Where  the  order  of  the  circuit  court, 
referring  a  cause  to  a  person  to  take, 
state  and  settle  an  account  of  indebted- 
ness, designates  him  "a  master  commiss- 
ioner of  this  court,"  and  there  is  nothing 
in  the  record  to  show  he  was  not  one 
of  the  commissioners  of  the  court. 
Held: 

I.  The  Appellate  Court  will,  in  such 
case,  corfsicfer  him  regularly  appointed 
and  qualified  as  such  commissioner. 

II.  As  such  commissioner,  he  is  au- 
thorized not  only  to  take  and  state  the 
account  referred  to  him,  but  also  to 
take  depositions. 

Hickman  v.  Painter  et  al.,    386 

5.  Where  the  record  is  irregular  and 
confused,  and  the  proof  somewhat 
vague,  the  Appellate  Court  will  not  re- 
verse a  decree  in  such  a  case,  unless  it 
is  clearly  wrong. 

Idem,    387 

4.  An  administrator  fails  to  settle  his 
accounts  in  the  time  required  by  the 
statute,  but  is  nevertheless  allowed  a 
commission  during  the  time  of  such 
failure  by  a  commissioner ;  though  no 
exception  is  taken  thereto  in  the  court 


below,  it  may  be  objected  to  in  the  Ap- 
pellate Court. 

Estitt  &  Eakle  et  al.  v.  McClintic's   adm'r 
et  al,  399 

1.  Where  a  decree  is  joint  against  two 
parties  defendant,  one  of  whom  is  not 
before  the  court,  but  is  an  absent  de- 
fendant, and  the  other  has  appeared 
and  answered,  the  Appellate  Court 
when  the  decree  is  erroneous  will  re- 
verse the  same  as  to  both  of  such  de- 
fendants. 

Lyman  v.  Thompson  et  aL,    427 

2.  A  case  in  which  a  final.decree  was 
reversed,  because  a  necessary  party  to 
a  proper  and  full  adjudication  of  the 
cause  w^as  not  before  the  Court.  See 
opinion  of  the  Court  in  the  cause. 

Idem,  427 
2.  The  decree  appealed  from  ascer- 
taining and  reciting  that  process  in  the 
cause  had  been  duly  served  upon  the 
defendants  to  the  bill,  and  R.  and  his 
wife  being  parties  to  the  bill,  and 
against  whom  process  in  the  cause  did 
issue  to  ans^'er  the  bill,  and  R.  and 
his  wife  being  parties  to  the  appeal,  as 
appellees,  and  naving  appeared  in  the 
Appellate  Court,  by  their  counsel  and 
attorney,  and  filed  a  release  of  all  er- 
rors in  said  decree  in  the  form  of  their 
deed  duly  acknowledged,  and  by  their 
authorized  counsel  and  attorney  &m 
sented  in  and  before  said  Appellat^e 
C/Ourt,  that  said  decree  should  be  af- 
firmed by  the  Appellate  Court,  the  ap- 
pellants cannot  object,  that  R.  and 
his  wife  were  not  before  the  circuit 
court  in  said  cause  at  or  before  the 
rendition  of  said  decree,  notwithstand- 
ing it  does  not  appear  by  the  transcript 
of  the  record  of  the  proceedings  before 
the  circuit  court,  that  R.  and  his  wife 
were  served  with  process  to  answer  the 
bill  otherwise  than  by  said  recital  in 
the  decree,  that  process  had  been  duly 
served  on  the  defendants. 

Arnold  el  al,  v.  Arnold  et  al.,    450 

4.  Upon  a  writ  of  error  to  a  judg- 
ment rendered  by  the  court  under 
such  circumstances,  the  inquiry  by  the 
Appelate  Court  is :  was  there  sufficient 
legal  evidence  before  the  court  below 
to  sustain  the  judgment? 

Gutter  V.  SydenstricJcer,    535 

6.  If  the  Appellate  Court  should  come 
to  the  conclusion,  that  the  judgment 
of  the  oourt  below,  rendered  in  such  a 
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case,  was  plainly  erroneous,  it  would 
not  remand  the  case  for  a  new  trial, 
unless  under  the  circumstances  tha 
court  below  ought  to  have  awarded  e 
new  trial,  but  will  render  such  judg- 
ment upon  the  law  and  evidence,  as 
the  court  below  should  have  rendered. 
Idem,  535 
3.  The  presumption  of  law  is  always 
in  favor  ot  the  sanity,  at  the  time  the 
deed  was  executed,  of  a  person  whose 
deed  is  brought  in  question  ;  and  the 
burden  of  proof  then  lies  upon  him 
who  asserts  unsoundness  of  mmd,  un- 
less a  previous  state  of  insanity  has 
been  established ;  in  which  case  the 
burden  is  shifted  to  him,  who  claims 
under  the  deed, 

Amieraon  &c.  v.  Cranmer  et  cU,,    562 

8.  It  is  the  dutvpf  an  Appellate  Court 
in  reviewing  a  (fecree  founded  on  the 
verdict  of  a  jury,  rendered  on  an  issue 
out  of  chancery,  to  look  to  the  state  of 
the  proofs,  at  the  time  the  issue  was 
ordered,  and  if  satisfied  that  the  chan- 
cellor has  improperly  exercised  his  dis- 
cretion in  directing  the  issue,  to  ren 
der  a  decree,  notwithstanding  the  ver- 
dict, according  to  the  merits  as  dis- 
closed by  the  proofs  on  the  hearing, 
when  the  issue  was  ordered. 

Idem,    563 

Johnson  v.  Young,    Carson  &  Bryant, — 
See  case,  673 

13.  It  is  the  duty  of  an  Appellate 
Court,  in  reviewing  a  decree  founded 
on  the  verdict  of  a  jury  rendered  on  an 
issue  out  of  chancery,  to  look  to  the 
state  of  the  proofs  at  the  time 
the  issue  ^as  ordered,  and  if  sat- 
isfied that  the  chancellor  had  improp- 
erly exercised  his  discretion  in  direct, 
ing  the  ipsue,  to  render  a  decree,  not- 
withstanding the  verdict,  according  to 
the  merits  as  disclosed  by  the  proofs  on 
the  hearing  when  the  issue  was  or- 
dered. 

Jarrett  el  al.  v.  Jarrett  et  al,      585 

14.  The  chancellor  may  in  the  exer- 
cise of  his  discretion  eitner  direct  an 
issue,  or  refuse  to  do  so ;  but  this  dis- 
cretion must  be  properly  exercised, 
and  a  mistake  in  its  exercise  is  just 
ground  of  appeal. 

Idem,    585 

7.  When  a  judgment  is  set  aside  by  the 
court  during  the  term  at  which  it  was 

105 


rendered,  the  Appellate  Court  will  pre- 
sume that  it  was  rightfully  set  aside, 
unless  the  contrary  affirmatively  ap- 
pears by  the  record. 
Green  d'  Co,\,  P.  W,  &  Ky,  R.  R.  Co.    686 

APPEARANCE. 

2.  The  decree  appealed  from,  ascer- 
taining and  reciting  that  process  in  the 
cause  had  been  duly  served  upon  the 
defendants  to  the  bill,  and  R.  and  his 
wife  being  parties  to  the  bill,  and 
against  whom  process  in  the  cause  did 
issue  to  answer  the  bill,  and  R.  and  his 
wife  being  parties  to  the  appeal,  as  ap- 
pelleej  ana  having  appeared  in  the 
Appellate  Court,  by  their  counsel  and 
attorney,  and  filed  a  release  of  all  er- 
rors in  said  decree  in  the  form  of  their 
deed  duly  acknowledged,  and  by  their 
authorized  counsel  and  attorney  con- 
sented in  and  before  said  Appellate 
Court,  that  said, decree  shoula  be  af- 
firmed by  the  Appellate  Court,  the  ap- 
pellants cannot  object,  that  R.  and  his 
wife  were  not  before  the  circuit  court 
in  such  cause  at  or  before  the  rendition 
of  said  decree,  notwithstanding  it  does 
not  appear  by  the  transcript  of  the 
record  of  the  proceedings  before  the 
circuit  court,  that  R.  and  his  wife  were 
served  with  jJrocess  to  answer  the  bill 
otherwise  than  by  said  recital  in  the 
decree,  that  process  had  been  duly 
served  on  the  defendants. 

Arnold  et  aly,  Arnold  et  al.,    449 

ASSIGNOR  AND  ASSIGNEE. 

5.  As  a  general  rule,  where  it  is  ne- 
cessary to  adjudicate  the  rights  of  an 
assignee,  the  assignor  must  be  made  a 
party  to  the  cause ;  but  there  is  this 
exception  to  this  general  rule  :  that 
when  the  assignment  is  absolute  and 
unconditional  leaving  no  equitable 
interest  whatever  in  the  assignor,  and 
the  extent  and  validity  of  the  assign- 
ment is  neither  doubted  nor  denied, 
and  there  is  no  remaining  liability  in 
the  assignor  to  be  affected  by  the  de- 
cree, it  is  not  necessary  to  make  the 
assignor  a  party. 

Vance  v.  Evam,    342 

ASSUMPSIT. 

7.  In  general,  where  the  plaintiff 
shows,  that  he  either  by  compulsion  of 
law,  or  to  relieve  himself  from  liability 
or  to  save  himself  from  damage,  has 
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paid  money  which,  the  defendant 
ought  to  have  paid,  the  count  for  money 
p(nd  will  he  supported. 

Nutter  V.  Sydenstncker^    535 

8.  Where  the  money  has  heen  paid 
for  the  use  of  the  defendant,  the  re- 
quegt  neceaB&ry  may  he  either  exprens  or 
implied.  It  will  he  implied  as  well  as 
the  promise,  where  the  consideration 
consists  in  the  plaintifTs  having  been 
compelled  to  do  that,  to  which  the  de- 
fendant was  leeally  compellable,  or 
where  the  defencuint  hw  adopted  and 
enjoyed  the  benefit  of  the  considera- 
tion. 

Idem,    536 


9.  Generally,  he  for  whose  interest  a 
(promise  is  made,  may  maintain  an  ac- 
tion upon  it ;  altnouffh  the  promise 
made  to  another  and  not  to  Iiim. 

Idem,    586 

10.  An  execution  issues  in  favor  of 
Mc.  against  M.  and  N.,  his  surety ;  M. 
credits  8.  <&  S.  on  their  indebtedness,  in 
a  sum  equal  to  the  execution  and  costs 
and  they  execute  their  written  agree- 
ment under  seal,  whereby  they  bind 
themselves  to  pay  the  execution  and 
costs.  Whereupon  N.  and  S.  and  S, 
became  the  surety  of  M.  on  a  forthcom- 
ing undertaking  to  return  the  property 
levied  upon  under  the  execution ;  and 
N.  is  inauced  to  sign  the  undertaking 
by  S.  and  S.  executing  the  said  agree- 
ment to  pay  the  execution  ;  the  under- 
taking is  forfeited,  execution  awarded 
thereon  against  M.,  N.  and  S.,  which 
N.  is  compelled  to  pay.  N.  thereupon 
brings  an  action  of  asmimpnt  against  S. 
and  ».,  founded  upon  the  above  facts; 
and  his  declaration  contains  the  com- 
mon money  counts,  and  a  special  count 
on  said  agreement.— Held  : 

The  action  could  be  maintained  on 
the  count  for  money  paid,  and  also  on 
the  special  count. 

Idem,    536 

1.  When  the  record  of  the  proceed- 
ings in  a  cause,  (being  an  action  of  as- 
mimp9U),  at  a  term  at  which  there  was 
a  trial  oy  jury,  shows  that  after  the 
jury  was  duly  impanelled  and  sworn, 
the  defendant  filed  a  demurrer  to  the 
plaintiffs'  evidence  given  in  the  cause ; 
and  that  the  defendant,  joined  in  such 
demurer  before  verdict ;  and  that  the 
jury  found  a  verdict  for  plaintiff,  and 


the  damages;  which  verdict 
was  unconditional  upon  its  face,  such 
verdict  will  be  held  to  be  conditional  and 
subject  to  opinion  and  judgment  of 
the  court  upon  the  demurrer  to  the 
evidence. 
Green  &  Co.  v.  P.  W.  <t  Ay.  R.  R.  Co,,    685 

ATTORNEY. 

2.  The  decree  appealed  from  ascer- 
taining and  reciting  that  process  in  the 
cause  had  been  duly  served  upon  the 
defendants  to  the  bill,  and  R.  and   his 
wife   being  parties  to   the   bill,    and 
against  whom  process  in  the  cause  did 
issue  to  answer  the  bill,  and  R.  and  his 
wife  being  parties  to  the  appeal,  as  ap- 
pellees, sina  having  appeared  in  the 
^  Appellate  Court,  bv  their  counsel  and 
is  attorney,  and  filed  a  release  of  all  er- 
rors in  said  decree  in  the  form  of  their 
deed  duly  acknowledged,  and  by  their 
authorized  counsel  and  attorney  con- 
sented in  and  before  said  Appellate 
Court,  that  said  decree  should  be  af- 
firmed by  the  said  Appellate  Court,  the 
appellants  cannot  object,   that  R.  and 
his  wife  were  not  before  the  drcpit 
court  in  said  cause  at  or  before  the  ren- 
dition of  said  decree,  notwithstanding 
it  does  not  appear  by  the  transcript  of 
the  record  of  the  proceedings  before 
the  circuit  court,  that  R.   and  his  wife 
were  served  with  process  to  answer  the 
bill  otherwise  than  by  said  recital  in 
the  decree:  that  process  had  been  duly 
served  on  the  defendants. 

Arnold  et  al,  v.  Arnold  et  aL,    449 


BOND. 

3.  That  although  the  conditions  of 
an  injunction  bond  are  not  so  'exten- 
sive as  the  statute  requires,  yet,  if  it 
contains  a  material  part  of  the  condi- 
tion required,  the  bond  is  not  void,  but 
binds  the  obligors  to  the  extent  of  such 
condition  or  conditions;  and  where 
the  bond  contains  some  conditions  or 
promises  not  required  by  the  statute, 
and  some  of  those  which  are  required, 
it  is  valid  and  binding  to  the  extent  of 
the  latter. 

HoUiday'i  ex'ors  v.  Myen  et  aL,    276 

Porter^s  erVr.  v.  Daniels  el  ai.    See  case. 

250 
CHANCERY  PRACTICE. 

1.  Any  mistake  or  misunderstanding 
between   the   persons    conducting  a 
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judicial  sale,  and  intended  bidders  or 
parties  in  interest,  by  which  interests 
are  prejudiced  without  the  fault  of  the 
injured  party  or  parties,  is  suflficient 
cause  for  refusing  conformation  and  or- 
dering a  re-sale. 
HiUeary  et  al,  v.  Thompson  etal.y    113 

2.  An  auctioneer  or  crier  making  a 
sale  cannot  properljr  act  for  himself,  or 
any  other  person  in  bidding  for  the 
property. 

Idem,    113 

3.  The  court  in  acting  upon  a  report 
of  sale  does  not  exercise  an  arbitrary, 
but  a  sound  legal  discretion  in  the  in- 
terest of  fairness  and  prudence,  and 
with  a  just  regard  to  the  rights  of  all 
concerned. 

Idem,    113 

4.  Affidavits  and  depositions,  not  re- 
ferred to  in  any  decree  or  order  in  a 
chancery  suit,  are  no  part  of  the  record. 

Idem,    113 

1.  In  a  suit  where  husband  and  wife 
are  plaintiffs  or  defendants,  the  evi 
dence  of  one  cannot  be  received  for  or 
against  the  other. 

Rose  d'  Co.  et  al.  v.  Brxnvn  et  ux.,    122 

2.  The  twentv-second  and  twenty- 
third  sections  oi  chapter  one  hundred 
and  thirty  of  the  Coae  of  West  Virgin- 
ia, make  no  material  change  in  the 
common  law;  as  to  husband  and  wife 
giving  evidence  for  or  acainst  each 
other,  in  a  cause  in  which  uiey  are  par- 
ties, except  in  an  action  or  suit  between 
husband  and  wife. 

Idem.     122 

3.  Where  the  objection  to  a  depo- 
sition is  as  to  the  competency  of  the 
witness,  it  will  be  considered  by  the 
Appellate  Ck>urt,  though  no  objection 
was  made  to  it  in  the  court  below. 

Idem,     122 

6.  The  effect  of  the  repeal  of  the 
provision  in  section  9  of  chapter  186  of 
the  CJode  of  1860,  by  the  adoption  of 
the  Code  of  1868,  which  provided  that, 
"if  it  appear  to  such  court  that  the  rents 
and  profits  of  the  real  estate,  subject 
to  the  lien,  will  not  satisfy  the  judg- 
ment in  five  years,  the  court  mav  de- 
cree the  said  estate,  or  any  part  there- 
of, to  be  sold,  and  the  proceeds  applied 
to  the  discharge  of  the  judgment,"  was 
to  restore  the  chancery  practice  in  en- 


forcing  judgment  liens,  as  it  existed 
prior  to  the  adoption  of  the  Code  of 
1849. 

Idem,    123 

7.  Upon  a  bill  to  enforce  a  judg- 
ment lien,  the  court  may  decree  a  sale 
of  the  land ;  but  it  is  not  bound,  and 
ought  not  to  decree  such  sale,  if  the 
rents  and  profits  of  the  land  will  sat- 
isfy the  hens  charged  upon  it  in  a 
reasonable  time,  unless  consent  to  such 
sale  be  made. 

Idem,    123 

8.  What  is  a  reasonable  time,  is  a 
matter  of  discretion,  to  be  exercised 
by  the  court. 

Idem,    123 

9.  The  discretion  so  to  be  exercised 
is  not  an  arbitrary  one,  but  a  sound 
discretion  in  the  interest  of  fairness 
and  prudence  toward  all  the  parties  in- 
terested, and  is  of  course,  reviewable 
in  the  Appellate  Court. 

Idem,    123 

10.  To  have  the  real  estate  rented 
rather  than  sold  is  a  privilege  accorded 
to  the  debtor  and  others  interested, 
and  they  must  exercise  it  in  the  infe- 
rior court ;  and  the  decree  must  show 
that  they  asked  a  rental  of  the  property 
and  It  was  refused,  before  the  decree, 
for  that  reason,  will  be  reviewed  in  the 
Appellate  Court 

Idem,    123 

11.  The  inferior  court  must  be  called 
on  to  say,  whether  in  a  reasonable 
time  the  rents  and  profits  of  the  real 
estate  will  pay  the  liens  charged  upon 
it ;  and  this  discretion  must  first  be  ex- 
ercised bjr  the  court  below,  before  this 
Court  will  review  the  decree  of  said 
court;  and  upon  such  review  this 
Court  will  not  reverse  it  unless  it  ap- 
pear that  the  court  erred  in  the  exer- 
cise of  that  discretion. 

Idem,    123 

12.  When  however  the  cause  is  re- 
manded, the  Appellate  Court  may  give 
the  debtor,  or  other  party  interested,  a 
right  to  apply  to  the  court  below  to 
have  the  inquiry  made,  whether  the 
rents  and  profits  will  satisfy  the  liens 
on  the  real  estate  in  a  reasonable^time, 
and  to  have  the  judgment  of  such 
court  thereon. 

Idem,    124 
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13.  It  IB  error  to  decree  a  sale  of  real 
estate,  without  giving  the  defendant  a 
day  to  redeem  the  property  by  paying 
the  amount  charged  upon  it ;  and  it  if 
not  giving  a  day  to  redeem,  to  postpone 
the  time  in  the  decree  for  the  property 
to  be  advertised  and  sold. 

Idem,    124 

1.  Whilst  it  is  true,  that  a  rigid  and 
technical  construction  of  bills  and  pro- 
ceedings in  equity  is  exploded  in  favor 
of  substance,  a  party  will  not  be  al- 
lowed to  recover  upon  a  case  proved, 
essentially  differing  from  that  alleged 
in  the  bill. 

Bmigher  v.  Eichelberger.    217 

2.  B.,  as  retitui  qui  trugtj  in  two  'deeds 
of  trust  made  to  L.,  as  trustee,  filed  his 
bill  in  equity  in  the  name  of  himself 
and  said  trustee,  to  enforce  his  trust 
liens  upon  a  particular  tract  of  land  of 
E.,  alleging  priority  over  all  othei 
liens  by  one  of  his  trust  liens,  but  ad 
mitting  the  priority  of  certain  other 
trust  liens  and  judgment  liens,  desig- 
nated by  his  bill  and  exhibits,  over  his 
second  trust  lien,  and  made  those  par- 
ticular lienors  parties  to  the  suit,  and 
praying  to  convene  those  creditors  be- 
fore a  comissioner,  to  ascertain  and 
audit  their  respective  debts  in  the  or 
der  of  their  priorities;  and  that  the 
land,  or  so  much  thereof  as  may  be 
necessary  to  pay  B/s  debts,  be  sold. 
E.  was  owner  of  other  tracts  of  land, 
upon  which  the  said  judgment  cred 
itors  and  others  had  liens,  but  the  bill 
took  no  notice  thereof.    Held  : 

I.  The  bill  was  a  single  creditors* 
bill  against  all  lienors  on  the  particular 
tract  of  land  designated  in  the  bill, 
but  was  not  a  general  creditor's  bill, 
such  as  would  have  called  for  mar- 
shaling aU  the  lien  debts  existing  upon 
a/7  the  lands  of  E. 

II.  The  bill  having  for  its  object  the 
enforcement  of  B.'s  specific  claims  on 
a  certain  tract  of  E.'s  land,  B.  could 
have  a  decree  tou(!hing  only  the  object 
of  the  bill. 


value  of  aU  the  lands  of  £.'*  The  btD 
not  having  contemplated,  nor  a«ked 
for  such  an  account,  parties  interested, 
relying  on  the  essential  inquiry  as 
made  by  the  bill,  may  thus  be  taken 
by  surprise,  and  not  collect  teBtunony 
to  meet  the  commissioner's  inquiry. 

IV.  If  after-discovered  facts  and"  tes- 
timony render  it  neccessary  for  an  mt- 
count  of  such  scope,  the  complminanl 
should  be  permitted  to  file  a  sapple- 
mental  bill,  and  thus  present  a  proper 
cause  for  such  an  account. 

Idrm,     21S 

1.  It  was  error  to  decree  the  sale  of 
the  real  estate  before  the  amounts  of 
the  debts  and  the  priorities  of  the  liens 
had  been  ascertained. 

Rhorer  v.  Traven,  trutteff  et  al.,     147 


III.  Upon  such  a  bill,  it  is  error  to 
decree  an  account  to  be  taken  by 
commissioner  **of «//  debts  due  by  E. 
"and  which  are  valid  and  subsisting 
liens  on  his  lands,  the  amounts  of  said 
debts,  the  persons  to  whom  due,  and 
their  priority;"  and  to  show  "the 
quantity  and  annual  and  fee-simple 


2.  That  it  was  error  to  sell  said  real 
,      estate,  without  giving  a    dav    to    the 

otherldebtor  to  pay. 

Idemy     147 

3.  That  it  is  in  the  sound  discretion 
of  the  court,  under  the  circumstances 
of  this  cause,  to  refer  the  (question  of 
usury  to  a  commissioner,  mstcad  of 
directing  an  issue  out  of  chancery  to 
try  it. 

/rf/7H,     147 

7.  8.  files  his  bill  after  the  purchase 
money  was  due,  and  therein  professes 
to  tender  the  purchase  money  in  court 
and  demand  the  deed  ;  and  W.  in  his  an- 
swer does  not  deny  his  ability  to  make 
the  deed,  but  merely  asserts  tfiat  he 
did  not  make  and  tender  the  deed  be> 
cause  the  purchase  money  had  not 
been  paid  or  ever  offered  to  him,  if  S. 
did  in  fact  make  tender  of  the  money 
with  his  bill  then  under  the  pleading 
in  the  cause,  it  was  the  duty  of  the 
court  to  direct  W.  to  make  the  deed 
within  a  reasonable  time,  and  npcm 
his  failure  to  do  so,  to  direct  a  com- 
missioner to  make  the  deed  to  S.,  but 
the  court  should  have  further  decreed 
the  payment  of  the  money,  tendered  in 
court  Dy  the  bill,  to  have  been  made 
to  W.  upon  the  filing  of  the  deed  in 
the  cause, 

SnodgrasB  v.  Wolf.    See  case,     158 

8.  If  the  money  was  not  tendered  in 
court  by  the  bill,  the  court  should  have 
decreed  how  the  money  should  be  paid 
to  W.  upon  his  making  and  filing  the 
deed,  or  the  making  and  filing  thereof 
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^aoommiBBioner  for  a,  and  have  di-Ifore  his  legacy  is  payable,  only  when 
l"!^^  PXLtr'y.^L  r.V".!*''^ &«J^«^«??.«'  B««h»'?in? aL  falsi 


land  for  the  payment  of  said  money, 
/(fern,    159 

9.  The  county  court  having  directed 
the  deed  to  be  made  to  S.  by  W.,  and 
upon  his  failure  to  do  so,  then  to  be 
made  by  a  commissioner,  but  not  hav- 
ing provided  in  its  decree  for  the  pay- 
ment of  the  purchase  monoy  to  W., 
nor  even  directed  any  surety  by  lien 
on  the  land  for  its  payment,  it  was 
error,  for  which  the  circuit  court 
should  have  reversed  the  decree  and 
rendered  such  decree  as  the  county 
court  should  have  done. 

Idem,    159 

Harmison  v.  Loneberger  et  al,,    See 
case,  175 

1.  A  court  of  equity  ought  not  to 
grant  an  injunction,  to  stay  the  sale  of 
personal  property,  levied  on  by  a  sher- 
iff by  virtue  of  an  execution,   which 
property  is  owned  by  a  third  party, 
when  the  property  is  not  from  its  na- 
ture of  peculiar  value  to  the  owner, 
and  when  its  sale  will  not  obviously 
greatly  injure  the  owner  by  the  conse 
quential   damages  it  would  produce 
(See  Walker  v.  Hunt,  2  W.  Va.  491. 
Baker  etcd.  v.  Bdnhard,  Mayer  d:  Co. 

^  ol-,  238 


3.  If  the  property  is  owned  by  sev 
eral  different  parties,  not  jointly  but 
severally,  each  owning  a  seperate  part 
of  the  property  by  titles  derived  from 
different  parties,  the  owners  in  such 
caae  cannot  unite  in  a  bill  to  enjoin  the 
sale.  Such  a  bill  should  be  dismissed 
on  demurrer  as  multifarious. 

Idem,    238 

1.  The  fact,  that  an  ex  parte,  settle- 
ment, made  by  an  executor  must  be 
surcharged  .and  falsified,  before  the 
payment  of  a  certain  legacy  can  be  en- 
forced, will  not  justify  the  legatee  in 
instituting  a  suit  to  recover  such  a 
legacy,  before  it  is  payable. 

Rowland  et  al.  v.  Rowland  et  al.,    262 

2.  In  a  proper  case  a  suit  may  be 
brought  for  the  preservation  of  a  leg- 
acy, before  it  is  payable. 

Idem,    262 

3.  A  bill  to  surcharge  and  falsify  an 
ex  parte  settlement,  made  by  an  execu- 
tor, may  be  brought  by  a  legatee,  be- 


lying  the  settlement  would  be  greatly 
increased  were  the  suit  delayed  till  the 
legacy  was  payable;  and  the  bill  in 
such  a  case,  must  allege  facts  showing 
that  such  difficulties  would  be  so  in- 
creased by  such  delay. 

Idem,  262 
1.  It  is  error  to  decree  the  sale  of 
land  on  terms,  which  make  the  pay- 
ments fall  due  more  rapidly  than  the 
installments  of  the  debt,  for  which  it 
is  sold,  become  payable. 

Gaies  &  Bro.  v.  Oragg  et  al.,    300 

.  When  a  demurrer  to  a  bill  has 
been  overruled,  and  the  defendants 
fail  thereafter  to  answer  the  bill  on  the 
day  specified  by  the  court  in  its  order 
dissolving  the  injunction,  and  a  decree 
is  thereupon  entered  under  section  30 
of  ch.  125  of  Code  of  W.  Va.,  for  the 
relief  prayed  for  in  the  bill,  such  a 
decree  cannot  be  reversed  or  corrected 
by  the  circuit  court,  on  motion,  under 
the  5th  section  of  ch.  134  of  the  Code 
of  W.  Va.,  as  a  decree  taken  for  con- 
fessed. 

Idem,  300 
4.  C.  being  indebted  to  a  number  of 
persons  in  considerable  sums  of  money 
on  the  10th  day  of  February  1860,  ex- 
ecuted and  dehvered  a  deed,  convey- 
ing real  and  personal  property  to  McF., 
m  trust  to  secure  the  payment  of  said 
debts.  About  fourteen  years  after  said 
debts  became  due,  according  to  the 
terms  of  said  deed,  McP.,  the  trustee, 
at  the  request  of  the  administrator  of 
one  of  said  creditors  who  had  died,  ad- 
vertised the  property  to  be  sold  under 
said  deed,  to  satisfy  the  debt  due  the 
intestate,  without  reference  in  anv 
Jfspect  to  the  other  trust  creditors. 
C.  filed  his  bin  of  injunction  restrain- 
ing and  inhibiting  the  said  trustee 
from  selling  the  property,  conveved  by 
said  deed  of  trust.  In  his  bill  'C.  al- 
leges, that  all  the  debts  mentioned  in 
said  deed  have  been  settled  and  paid, 
including  the  debt  of  said  intestate 
but  he  only  makes  the  administrator 
of  the  intestate  creditor  and  the  trus- 
tee, parties  to  his  bill.    Held  : 

That  all  the  true  creditors,  or  their 
personal  representatives,  should  have 
been  made  parties  to  the  bill. 
A  case  where,  after  the  lapse  of  four- 
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teen  years  from  the  time  a  bond  or 
covenant  for  the  payment  of  money  is 
due  the  payment  of  the  bond  or  cove- 
nant will  not  be  presumed. 
(See  opinion  of  the  Court.) 

CaltveU  V.  Prindle's  admW  et  al.,    308 


1.  A  decree  between  ce-defendants 
can  only  be  based  upon  the  pleadings 
and  proofs  between  the  complainant 
and  aefendant. 

Vance  v.  Evans  et  al,y    342 

2.  Where  a  case  is  made  out  between  V^^ 
defendants  by  evidence  arising  by 
pleadings  and  proofs  between  the  com- 
plainants and  defendants,  a  court  of 
equity  should  render  a  decree  between 
the  co-defendants. 

Idem,    342 


I.  Equity  has  jurisdiction,  notwith- 
standing courts  of  law  exercise  juris- 
diction m  the  same  class  of  cases. 

II.  The  court  relieves  against  the  ac- 
cident of  the  loss,  by  setting  up  the 
evidence  of  the  debt. 

III.  The  court,  having  taken  juris- 
diction for  one  purpose,  it  will  adjudl- 
cate  the  full  merits. 

Hickman  v.  PairOer  el  at.,     386 


3.  A  defendant,  who  by  his  answer 
asks  the  court  to  make  inquiries 
through  its  commissioner,  more  ex- 
tended than  the  statements  in  the  bill 
might  justify,  and  upon  such  inquiry 
to  decree  between  him  and  a  co-defend- 
ant, is  thereby  precluded  in  the  Appel 
late  Court  from  assigning  as  error  such 
enlarged  extent  of  inquiry,  or  that  a 
decree  between  co^efendants  was 
based  thereon. 

Idem,    342 

4.  It  is  proper  to  charge  interest  up 
on  estimated  rents  and  profits,  where 
the  land  is  occupied  by  the  consent  of 
the  owner,  or  where  one  tenant  in 
cfomnion  holds  and  enjoys  the  whole 
land  by  the  consent  of  his  co-tenant. 

Idem,    342 

5.  As  a  general  rule,  where  it  is 
necessary  to  adjudicate  the  rights  of  an 
assignee,'  the  assignor  must  be  made  a 
party  to  itie  eause ;  but  there  is  this 
exception  to  this  general  rule,  that 
when  the  assignment  is  absolute  and 
unconditional,  leaving  no  e<juitable  in- 
terest whatever  in  the  assignor,  and 
the  extent  and  validity  of  the  assign- 
ment is  neither  doubted  nor  denied, 
and  there  is  no  remaining  liability  in 
the  assignor  to  be  afiected  by  the  de- 
cree, it  is  not  necessary  to  make  the 
assignor  a  party. 

*  Idem,    342 

1.  A  bill  is  filed  by  H.,  to  set  up  a 
lost  receipt,  which  the  defendant,  P.. 
had  given  H.  as  constable,  for  certain 
claims  put  in  the  said  constable's  hands 
for  collection.    On  demurrer.  Held 


2.  To  such  bill,  the  clerk  appends  his 
rat,  thus:  "Sworn  to  in  open  court  by 

the  plaintiff'."    Held  : 

I.  That  as  the  plaintiff*  swore  to  the 
bill  in  open  court,  and  as  the  bill  spe- 
cifically alleges  the  loss  of  his  receipt, 
the  oath,  thus  taken  or  made,  is  suffi- 
cient to  answer  the  requirement  of  the 
law  as  to  a  lost  instrument. 

II.  That  as  the  statute  prescribing 
the  form  of  the  jurai  for  the  verifica- 
tion of  pleadings,  does  not  make  it  ob- 
ligatory to  follow  that  precise  form,  but 
authorizes  that  it  should  be  to  the  same 
**effectj^'  it  is  not  necessary,  when  the 
pleading  is  sworn  to  in  open  court,  that 
there  should  be  the  clerk's  jurat  of  the 
precise  verification  made ;  the  Appel- 
late Court  will  presume  the  verification 
to  have  been  in  effect  that  prescribed  by 
the  statute. 

III.  The  jural  of  the  clerk  in  this 
case  is  sufficient. 

Idem,    386 

3.  Where  the  order  of  the  circuit  court 
referring  a  cause  to  a  person  to  take, 
state  and  settle  an  account  of  indebted- 
ness, designates  him  *'a  master  commi»- 
donerofthis  court,"  and  there  is  nothing 
in  the  record  to  show  he  was  not  one 
of  the  commissioners  of  the  court. 
Held: 

I.  The  Appellate  Court  wiU,  in  such 
case,  consider  him  regularly  appointed 
and  qualified  as  such  commissioner. 

II.  As  such  commissioner,  he  is  au- 
thorized not  only  to  take  and  state  the 
account  referred  to  him,  but  also  to 
take  depositions. 

Idem,    386 

4.  Where  an  answer  does  not  allege 
new  matter  constituting  a  claim  for 
affirmative  relief,  and  does  not  pray  for 
affirmative  relief,  but  merely  allies 
payment  and  set-off*  to  the  plaintifiTs 
demand,  it  does  not  necessitate  a  reply 
to  controvert  the  allegations,  as  requii^ 
ed  by  sections  35  and  36,  chapter  126 
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Idem, 

400 

Arnold 

et  al. 

V. 

Arnold  ei  aZ.— See 

case, 

449 

oi  the  Code,  and  proof  thereof  shouldlporchaser  has  been  summoned  to  an- 
be  required ;  especially  so,  when  thejswer  this  petition,  and  it  has  been 
answer  is  in  no  part  taken  for  con-jheardon  its  merits,  the  court  should 
fessed.  Iset  aside  said  decree  and  sale,  or  refuse 

Idem,    386 jso  to  do,  as  on  its  merits,  as  shown  by 

1.  When  an  administrator  sells  per- J^_i!!^*^^"*^'   J"^*'^  ^  *«  P*'*'^'" 
sonal  estate  of  his  intestate  and  takes  ^ 
bonds  therefor,  this  is  a  conversion  of 
the  assets  of  the  estate,  and  he  becomes 
liable  as  administrator  to  account  for 
the  amount  of  the  sales,  and  the  bonds 
become  his  individual  property  ;  but  a 
court  of  equity  will,   wnen  it  is  shown 
that  he  has  acted  with  prudence,  dili- 
gence and  caution,  relieve  him  from 
this  responsibility,  if  the  bonds,  with- 
out any  fault  on  his  part,  prove  una- 
vailable ;  but  otherwise  it  will  not. 
EaUl  &  EaMe  eta],   v.  McClinlk'a 

adm'r  etal,,  399 

3.  The  ordinary  commission  allowed 
an  administrator  is  five  per  cent  on 
his  receipts,  but  under  peculiar  circum- 
stances a  larger  commission  will  be  al- 
lowed him ;  and  if  a  commissioner  in 
settling  his  accounts  allows  him  a  lar- 
ger commission,  and  no  exception  is 
filed  to  the  commissioner's  report  in 
the  court  below,  the  allowance  of  such 
larger  commission  cannot  be  for  the 
first  time  objected  to  in  the  Appellate 
Court. 

Idem, 

6.  In  such  a  suit  the  plaintiff,  a 
non-preferred  creditor,  the  administra- 
tor and  a  preferred  creditor  consent  to 
the  entry  of  a  decree,  whereby  a  par- 
ticular creditor  is  declared  to  be  a  pre- 
ferred creditor,  and  though  none  of  the 
other  non-preferred  creditors  parties  to 
the  suit  were  consulted,  this  decree 
was  entered  as  a  decree  rendered  by 
the  consent  of  all  parties  to  the  cause  ; 
such  decree  cannot  be  modified  or  set 
aside  by  any  subsequent  proceec 
in  the  cause,  but  the  court  should 
grant  leave  to  any  of  the  parties  to  the 
suit,  who  never  consented  to  this  de- 
cree, to  file  an  original  bill  to  set  it 
aside. 

Idem,    400 

7.  If  without  previous  authority  a 
commissioner  sells  a  particular  tract  of 
land,  and  tiiis  sale  is  confirmed  with- 
out exception,  the  court  should  per- 
mit anv  party  interested  to  file  his  pe- 
tition for  a  re-hearing  of  the  decree 
confirming  such  sale;   and,  after  the 


1.  It  is  a  general  rule  in  equity,  that 
an  injunction  will  be  dissolved  at  the 
hearing  of  the  motion  to  dissolve  it  on 
bill  and  answer  sworn  to,  if  the  answer 
fully,  fairly,  plainly,  distinctly  and  posi- 
tively denies  the  allegations  in  the 
bill,  on  which  the  injunction  was 
granted,  and  the  material  allegations 
of  the  bill  are  not  supported  hy  proof 
other  than  the  affidavit  verifying  the 
truth  of  its  allegations. 

HayzUtt  v.  McMillan  et  at.,    464 

2.  Generally  an  answer  to  a  bill  in 
equity  can  only  be  filed  during  the 
session  of  the  court,  or  at  the  rules, 
but  by  OUT  statute  an  exception  is 
made  in  cases  of  injunction.  The 
larger  power  to  entertain  and  decide 
the  motion  to  disisolve  embraces  that 
of  receiving  the  answer,  and  also  rep- 
lication thereto,  and  making  them  a 
part  of  the  record. 

Idem,    464 

3.  Under  the  provisions  of  the  act  of 
the  Legislature,  entitled  '*An  act  to 
authorize  circuit  judges  in  vacation  to 

)lve  injunctions,  it  is  compjetent 
for  the  judge  of  a  circuit,  in  which  a 
case  is  pending  wherein  an  injunction 
is  awaraed,  to  dissolve  such  injunction 
in  vacation,  after  reasonable  notice  to 
the  adverse  party,  in  a  county  of  his 
circuit  other  than  that,  in  which  such 
injunction  cause  is  pending. 

Idem,    464 

4.  The  word  "  vacation,"  as  employ- 
ed in  said  act,  means  ''  vacation  ^'  of 
the  circuit  court  of  the  county,  in 
which  such  cause  may  be  pending. 

Idem,    464 

1.  A  clerical  error  in  entering  a  consent 
decree  may  be  corrected  by  the  origi- 
nal draft  of  the  decree,  furnished  the 
clerk  by  the  court,  on  motion  at  any 
time,  under  the  provisions  of  section 
5  of  chapter  134  of  the  Code. 

Manion  v.  Fahy,    482 
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2.  A  consent  decree,  except  where 
such  clerical  error  has  occurred,  can 
never  be  modiiied  or  altered  without 
the  consent  of  parties,  not  even  during 
the  term  at  which  it  was  entered. 

Idem,    482 

3.  A  consent  decree  majr  be  set  aside 
during  the  term  at  which  it  was  enter- 
ed, on  motion,  or  by  the  court  without 
any  motion. 

Idem,    482 

4.  After  the  termination  of  the  term 
at  which  a  consent  decree  was  entered, 
it  can  never  be  set  aside,  except  by  con- 
sent, by  any  proceedings  in  the  cause, 
though  it  had  been  entered  by  mistake, 
or  by  the  fraud  of  one  of  the  parties. 

Idem,    4i 

5.  A  consent  decree  maybe  annulled 
when  it  was  procured  by  fraud  or  was 
entered  by  mistake  of  one  or  both  of 
the  parties,  differently  from  what  it 
should  have  been  on  an  original  bill 
filed  for  the  purpose. 

Idtm,    482 

6.  An  original  bill  is  necessary  and 
proper  to  annul  such  a  consent  decree, 
whether  it  be  an  interlocutory  or  final 
decree. 

Idem,    482 

7.  In  such  a  suit  if  the  court  annuls 
the  decree,  it  should  proceed  further, 
and  in  all  respects  restore  the  parties 
to  the  situation,  they  were  in,  when 
such  consent  decree  was  entered. 

Idem,    482 

8.  After  such  consent  decree  has  been 
thus  annulled,  the  court  should,  in  the 
suit  in  which  it  was  entered,  proceed 
to  decide  it  upon  its  merits,  as  if  no 
such  consent  decree  had  been  entered. 

Idem,    482 

1.  A  subpoena  served  is  not  a  suffi- 
cient lis  pendens,  unless  a  bill  be  filed ; 
but  when  the  bill  is  filed  the  lis  pendens 
relates  back  to  the  service  of  the  sub- 
poena. 

Harman  v.  Byram*8  adm^r  el  al,,    611 

2.  H.  sues  out  his  summons  in  chan- 
cery against  B.  on  the  3d  January  1872^ 
which  is  served  on  the  6th  of  the  same 
month ;  the  bill  is  filed  at  February 
rules  following;  on  the  20th  January, 
after  summons  served  and  before  bill 
filed,  P.  purchases  the  whole  or  a  part 


of  the  land,  which  is  proceeded  against 
in  the  suit.     Held  : 
P.  is  a  pendente  lite  purchaser. 

Idem,    all 

3.  GenenXLy  A  puTchAaer  pendente  lik 
need  not  be  made  a  party  to  a  bill  or 
brought  before  the  court. 

Idem,    511 

4.  Every  person  purchasing  pendente 
lite  is  treated  as  a  purchaser  with  notice, 
and  is  subject  to  all  the  equities  of  the 
persons,  under  whom  he  claims  in 
privity;  and  it  miUces  no  difference 
whether  the  purchaser  pendente  lite  be 
the  claimant  ot  a  legal  or  equitable  in- 
terest, or  whether  he  be  the  assignee  of 
the  plaintifEs  or  defendants. 

Idem,    511 
Smith  V.  McLain—See  case,    654 

4.  The  chancellor  may.  in  the  exei^ 
else  of  his  discretion,  eitner  direct  an 
issue  or  refuse  to  do  so ;  but  this  discre- 
tion must  be  properly  exercised ;  and 
a  mistake  in  its  exercise  is  just  ground 
of  appeal. 

Anderson,  dec.  v.  Cranmer  et  al.    bSS 

5.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced, 
as  to  make  it  doubtful  on  which  side  hi 
\a  the  preponderance,  an  issue  ought  to 
be  directed ;  but  where,  though  there 
be  a  conflict,  it  is  not  of  such  a  charac- 
ter, no  issue  ought  to  be  ordered. 

Idem,    563 

6.  Such  doubt  in  the  mind  of  the 
chancellor  must  not  be  a  factitious  bat 
a  reasonable  one ;  justified  by  such  con- 
fiict  of  the  evidence. 

Idem,    563 

7.  Even  after  a  verdict  is  rendered 
by  a  jury  on  an  issue  out  of  chHnc»y, 
if  upon  the  proofs,  as  they  stood  at  the 
hearing,  ana  issue  ouffht  not  to  have 
been  ordered,  it  is  the  duty  of  the  chan- 
cellor, notwitnstanding  the  verdict,  to 
set  aside  the  order  directing  the  issue, 
and  enter  a  decree  on  the  merits,  as 
disclosed  by  the  proofe  on  the  hearing 
when  the  issue  was  ordered. 

Idem,    563 

8.  It  is  the  duty  of  an  Appellate 
Court  in  reviewing  a  decree  founded  on 
the  verdict  of  a  jury,  rendered  on  an 
issue  out  of  chancery,  to  look  to  the 
state  of  the  proofs,  at  the  time  the 
issue  was  ordered ;  and  if  satisfied  that 
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the  chancellor  has  improperly  exer- 
cised his  discretion  in  directing  the 
issue,  to  render  a  decree,  notwithstand 
ing  the  verdict,  according  to  the  merits 
as  disclosed  by  the  proois  on  the  hear- 
ing, when  the  issue  was  ordered. 

Idem,    563 
Johnson  V,   Young,  Carson  &  Bry- 
(mt.—See  case.  673 

1.  Mere  inadequacy  of  price  is  not  in 
itself  Bufificient  to  justify  a  court  of 
equity  in  setting  aside  a  deed. 

Jarrett  et  al.  v.  Jarrett  et  al.,    684 

12.  Even  after  a  verdict  is  rendered 
by  a  jury  on  an  issue  out  of  chancery, 
if  ui>on  the  proofs,  as  they  stood  at  tHe 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside  the  order  directing  the 
issue,  and  enter  a  decree  on  the  merits, 
as  disclosed  by  the  proofs  on  the  hear- 
ing when  the  issue  was  directed. 

Idem,    585 

13.  It  is  the  duty  of  an  Appellate 
Court,  in  reviewing  a  decree  founded 
on  the  verdict  of  a  jury  rendered  on  an 
issue  out  of  chancery,  to  look  to  the 
state  of  the  proofs  at  the  time  the  issue 
was  ordered,  and  if  satisfied  that  the 
chancellor  had  improperly  exercised 
his  discretion  in  directing  the  issue,  to 
render  a  decree,  notwithstanding  the 
verdict,  according  to  the  merits  as  dis- 


17.  Section  4  of  chapter  131  of  the 
Code  does  not  change  the  general  chan- 
cery practice  as  to  the  ordering  of  is- 
sues ;  it  only  specifies  where  the  issue 
may  be  tried,  in  the  circuit  court  that 
directs  it,  or  any  other  circuit  court  it 
may  designate. 

Idem,    585 

18.  Under  section  59  of  chapter  125 
of  the  Code  the  only  effect  of  an  answer, 
responsive  to  any  material  all^tion 
of  the  bill,  is  to  put  the  plaintiff  on 
proof  as  to  such  allegation. 

Idem,    686 

1.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearlv  balanced, 
as  to  make  it  doubtful  on  which  side  is 
the  preponderance,  an  issue  ought  to 
be  directed ;  but  where,  though  there 
be  a  conflict,  it  is  not  of  such  a  charac- 
ter, no  issue  ouffht  to  be  ordered. 
McFarland,  adnvr,  et  al.  v.  Douglas,    637 

2.  Even  after  a  verdict  is  rendered  by 
a  jury  on  an  issue  out  of  chancery,  if, 
upon  the  proofs  as  they  stood  at  the 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside  the  order  directing  the 
issue,  and  enter  a  decree  on  the  merits, 
as  disclosed  by  the  proofs  on  the  hear- 
ing, when  the  issue  was  directed. 

Idem,    637 

1.  It  is  not  error  for  the  circuit  judge, 

closed  by  the  proofs  on  the  hearing  sitting  in  chambers  in  vacation,  in  the 


when  the  issue  was  ordered. 

Idem,    585 

14.  The  chancellor  may  in  the  exer- 
cise of  his  discretion  either  direct  an 
issue,  or  refuse  to  do  so ;  but  this  dis 
cretion  must  be  properly  exercised,  and 
a  mistake  in  its  exercise  is  just  ground 
of  appeal 

Idem,    585 

15.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced, 
as  to  make  it  doubtful,  on  which  side 
is  the  preponderance,  an  issue  ought 
to  be  directed;  but  where,  though 
there  be  a  conflict,  it  is  not  of  such 
character,  no  issue  ought  to  be  ordered, 

Idem,    585 

16.  Such  doubt  in  the.  mind  of  the 
chancellor  must  not  be  a  factitious  but 
a  reasonable  one,  justified  by  such  con 
flict  of  the  evidence. 

Idem,    585 

106 


court  of  Wood  county,  to  dissolve  an 
order  of  injunction  in  a  chancery  cause 
pending  in  the  circuit  court  of  Kitchie 
county,  without  the  said  cause  having 
first  been  rcmoved  to  said  county  of 
Wood,  by  an  order  made  in  term  time 
by  the  circnit  court  of  Ritchie  county, 
those  two  counties  being  in  the  same 
judicial  circuit :  HayzleU  v.  Jordan  Mc- 
Millan, 11  W.  Va. 

Horn  V.  Perry  et  al.,  694 
3.  It  is  a  general  rule  not  to  continue 
a  motion  to  dissolve  an  injunction,  un- 
less from  some  very  great  necessity,  because 
the  court  is  always  open  to  grant,  and, 
of  course,  to  reinstate  an  injunction, 
whenever  it  shall  appear  proper  to  do 
so,  and  because,  too,  the  plaintiff  should 
always  be  ready  to  prove  his  bill :  Rad- 
ford's ex* or  V.  Innes*8  ex*rx,  1  H.  &  M.  8.; 
AHmckle  v.  McClanahan,  6  W.  Va.,  107, 
108. 

Idem,    694 
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CHARTER. 

1.  The  statute  of  1872-3,  chapter  141, 
section  1,  which  provides  that "  all  mu- 
nicipal corjporations  for  the  govern- 
ment of  cities,  towns  and  villages  in 
this  State,  are  hereby  authorized  to 
issue  their  bonds  and  to  sell  them," 
&c.f  does  not  authorize  the  town  of 
Moundsville  to  issue  its  bonds  and 
donate  them  to  the  Ohio  Valley  Iron 
Works  in  aid  of  said  oompanjr's  manu- 
facturing and  mining  enterprise,  it  not 
being  for  the  municipal  or  public  pur- 
poses of  said  town. 
The    Ohio  Valley  Ir<m  Works  v.  The 

Town  of  MoundisvUIe,  1 

2.  All  said  bonds  are  illegal,  null  and 
void. 

/dcm,    1 

3.  The  town  has  no  authority  to  levy 
a  tax  for  the  purpose  of  passing  said 
bonds. 


Idem,    2 

1.  Municipal  charters  are  not  con- 
tracts but  are  granted  for  public  pur- 
poses, and  amended  or  repealed  at  the 
oiscretion  of  the  Legislature. 
Probasco  et  al,  v.  The  Town  of  Mounds- 

viOe,  501 

4.  The  exemption  in  the  amended 
charter  of  Moundsville,  cannot  be  con- 
sidered as  a  contract,  and  was  not 
such  a  vested  right  in  the  plaintiff  as 
would  prevent  the  Legislature  from  re 
pealing  it. 

Idemy    501 

6.  The  1st  section  of  chapter  47  of  the 
Code,  which  went  into  effect  April  1, 
1869,  declares  that  so  far  as  that  chap- 
ter conferred  "powers  on  a  town  or  vil- 
lage council,  not  conferred  by  the  char- 
ter of  anv  such  town  or  village,  the 
same  shall  be  deemed  an  amendment 
to  said  charter.''  And  the  same  sec- 
tion declares :  "The  council  of  a  town 
or  village  heretofore  established  may 
exercise  all  the  powers  conferred  by  this 
chapter,  although  the  same  may  not  be 
conferred  by  their,  charter."    Held: 

I.  That  so  far  as  said  chapter  47  of  the 
Code  gives  additional  powers  to  the 
council  of  town  or  villages,  those 
powers  may  be  exercised  by  the  com- 
mon council  of  the  town  of  Mounds- 
ville, although  not  conferred  by  its 
"charter. 


II.  That  sections  30, 31  and  41  of  said 
chapter  47,  and  sections  101  and  103 
chapter  54  Acts  1875,  confer  additional 
powers,  which  may  be  exercised  by  the 
common  council  of  said  town  of 
Moundsville. 

III.  That  as  the  said  47th  chapter  and 
the  said  act  of  1875,  authorized  snch 
council  to  levy  taxes  upon  aU  read  cmd 
versoncU  estate  within  the  town  or  vil- 
lage subject  to  State  and  county  taxes, 
the  said  common  council  did  not  vio- 
late  the  charter  of  said  town,  but  had 
full  authority  to  make  the  levy  they 
did. 

IV.  That  the  supersedeas  to  said  levy 
was  properly  quashed. 

Idem,    501 

CIVIL  RIGHTS. 
State  V.  iS^iid^.- See  case,    745 

CLERICAL  ERROR. 

1.  A  clerical  error  in  entering  a  con* 
sent  decree  mav  be  corrected  by  the 
original  draft  of  the  decree,  furnished 
the  clerk  by  the  court,  on  motion  at 
any  time,  under  the  provision  of  sec- 
tion 5  of  chapter  134  of  the  Code. 

Manion  v.  Fahy,    482 

2.  A  consent  decree,  except  where 
such  clerical  error  has  occurred,  can 
never  be  modified  or  altered  without 
the  consent  of  parties,  not  even  during 
the  term  at  which  it  was  entered. 

Idenh    482 


3.  A  consent  decree  may  be  set  aside 
during  the  term  at  which  it  was  en 
tered,  on  motion,  or  by  the  court  with- 
out any  motion. 

Idem,    482 

COMMISSIONS. 

3.  The  ordinary  commission  allowed 
an  administrator  is  five  per  cent  on  his 
receipts,  but  under  peculiar  circum- 
stances a  larger  commission  will  be  al- 
lowed him ;  and  if  a  commissioner  in 
settling  his  accounts'allow  him  a  laii^ 
er  commission,  and  no  exception  is 
filed  to  the  commissioner's  report  in 
the  court  below,  the  allowance  of  such 
larger  commission  cannot  be  for  the 
first  time  objected  to  in  the  Appellate 
Court 
Estill  &  Eakle  etalv.  MeCHntk^s  adm'r 

etal,,  399 
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4.  An  administnitor  {ails  ta  settle  bis 
SMJCOunts  in  the  time  required  by  tbe 
statute,  but  is  nevertheless  allowed  a 
commission  during  the  time  of  such 
^lore  by  a  commissioner ;  though  no 
exception  is  taken  thereto  in  the  court 
below,  it  may  be  objected  to  in  the  Ap- 
pelate Court. 

Idem,    399 

COMPETENCY. 

3.  The  i)oint  of  time  to  be  looked  to 
by  the  court  or  jury,  in  determining 
the  competency  of  a  grantor  to  make 
a  deed,  is  that  when  tne  deed  was  exe- 
CQted. 

JamXt  €t  (d.  V.  Jarrett  et  cU.y    584 

5.  It  requires  more  capacity  to  make 
a  valid  deed,  than  it  does  to  make 
a  will. 

Idem,    584 

7.  The  evidence  of  witnesses  pres- 
ent at  the  execution  of  the  deed  is  en 
titled  to  peculiar  weight. 

Idem,    584 

8.  The  evidence  of  physicians,  es- 
pecially those  who  attend  the  grantor, 
and  were  with  him  considerably  during 
the  time  it  is  charged  he  was  of  un- 
sound mind,  is  entitled  to  great  weight. 

Idrm,    584 

9.  Next  to  physicians  and  those  who 
were  present  at  the  time  the  deed  was 
executed,  either  as  attesting  witnesses 
or  otherwise,  are  those  whose  intimacy 
in  the  family  ha  ^  given  them  an  op- 
{>ortunity  of  seeing  the  party  at  all 
times,  and  watching  the  operations  of 
his  mind. 

Idem,    584 

10.  The  mere  opinions  of  witnesses 
not  experts  are  entitled  to  little  or  no 
regard ;  unless  they  are  supported  by 
good  reasons  founded  on  facts  which 
warrant  them ;  and  if  the  reasons  and 
facts  upon  which  they  are  founded  are 
frivolous,  t^the  opiniom  of  such  wit- 
nesses are  worth  but  little  or  nothing. 

Idem,    585 

1.  In  a  suit  where  husband  and  wife 
are  plaintiffs  or  defendants,  the  evi- 
dence of  one  cannot  be  received  for  or 
agunstthe  other. 

Rose  &  Co.  et  oZ.  v.  Brovim  et  ux,,    122 

2.  The  22d  and  23d  sections  of  chap- 
ter 130  of  the  Code  of  West  Virgm 


la,  make  no  material  change  in  the 
common  law;  as  to  husband  and  wife 
giving  evidence  for  or  aeainst  each 
other,  in  a  cause  in  which  they  are  par- 
ties, except  in  an  action  or  suit  between 
husband  and  wife. 

Idem,     122 

3.  Where  the  objection  to  a  depo- 
sition is  as  to  the  competency  of  the 
witness,  it  will  be  Considered 'by  the 
Appellate  Court,  though  no  objection 
was  made  to  it  in  the  court  below. 

Idein,    122 

4.  The  courts  decide,  if  evidence  is 
pertinent  and  proper ,  before  it  is  sub- 
mitted to  a  jury ;  and  if  it  be  imperti- 
nent or  too  remote  from  the  question 
involved  in  the  issue,  will  reject  it. 
Sadler^s  admW  v.  Kennedy*8  aam'x.     187 

7.  There  is  evidence  tending  to  prove 
that  a  colt  is  killed  by  an  engine  on  a 
railroad,  and  to  prove  that  the  servant 
of  the  railroad  company  carelessly  and 
negligently  put  down  the  fence,  through 
wm(£  the  colt  escaped  from  the  field 
on  to  the  railroad  track,  evidence  is  of- 
fered to  show,  that  a  cherry  tree  was 
cut  at  the  place  where  the  colt  went 
through  the  fence,  and  that  it  could  not 
have  been  cut  without  laying  down  the 
fence ;  and  to  prove  that  the  agent  of 
the  railroad  conrpany  cut  the  tree,  and 
necessarily  put  down  the  fence,  the  fol- 
lowing declaration  of  the  agent  of  the 
railroad  comnany,  made  at  another 
time  and  at  a  aifferent  place,  and  on  the 
farm  of  another,  to- wit :  *The  section 
*boss'  told  him,  the  witness,  that  he 
had' been  ordered  by  the  railroad  com- 
to  cut  all  the  trees  along  the  line,  and 
that  they  had  cut  all  the  trees  from 
Summit  Point  down."    Held  : 

That  the  evidence  was  inadmissible. 
Chyle  V.  B,  <&:  0,  K.  K.  Co.,  y4 

9.  A  conviction  may  be  had  upon 
the  uncorroborated  testimony  of  an 
accomplice;  and  in  such  case,  if  the 
judge  who  presided  at  the  trial  is  satis- 
fied with  the  verdict;  and  refuses  to  set 
it  aside,  the  appellate  court  will  not 
reverse  the  judgment  and  set  aside  the 
verdict,  on  the  ground  that  it  rested 
solely  on  the  uncorroborated  testimony 
of  an  accomplice. 

Stale  V.  BetsaJU,    704 

10.  While  such  testimony  is  suspi- 
cious, and  emanates  from  a  bad  source, 
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yet  the  jury  may  believe  it,  although] 
it  is  wholly  uncorroborated ;  aad  in 
this  State  it  is  not  proper  for  the  court 
to  give  any  instructions  to  the  jury  as 
to  the  weight  of  such,  or  any  other 
evidence. 

Idem,    704 

1.  Mrs.  A..,  the  wif^  of  A.,  deceased, 
as  the  next  friend  of  her  two  infant 
children,  only  heirs-at-law  of  A.,  insti- 
tutes a  suit  in  chancery,  to  set  aside  a 
deed  of  trust,  executed  by  A.  in  his 
lifetime  to  G.  L.  C,  as  trustee,  to  secure 
a  debt  due  to«C.,  on  the  ground  that  at 
the  time  the  deed  was  executed,  A.  was 
insane.  C.  and  G.  L.  C.  were  sworn  as 
witnesses  in  their  own  behalf,  and 
proved  that  at  the  time  the  deed  was 
executed,  they  both  being  present,  the 
said  A.  was  of  sound  mmd,  and  this 
opinion  they  base  upon  his  conduct 
and  conversation  at  the  time  and  be- 
fore.    Held  : 

J.  That  under  the  second  exception 
to  section  2  of  chapter  130  of  the  Code 
the  evidence  is  inadmissible. 

II.  That  such  witnesses  under  said 
exception  were  incompetent  to  give  any 
opinions  as  to  the  ^antor's  sanity, 
based  on  anv  transaction  or  conversa- 
tions had  wfth  him  personally  at  that 
or  any  other  time. 

Ander»(m,  <Sec.,  v.  Cranmer  et  cU,,    562 

2.  The  point  of  time  to  be  looked  to 
by  the  court  or  Jury,  in  determining 
the  competency  oi  a  grantor  to  make  a 
deed,  is  that,  when  the  deed  was  exe- 
cuted ;  but  the  condition  of  the  gran- 
tor's mind,  both  before  and  after  the 
execution  of  the  deed,  is  proper  to  be 
considered,  in  determining  what  was 
his  mental  condition  at  the  time  the 
deed  was  executed. 

Idem,    562 

CONFEDERATE  MONEY. 

2.  When  an  administrator,  residing 
where  Confederate  notes  were  the  gen. 
eral  currency  during  the  war,  receives 
and  pays  out  such  notes  while  he  is 
indebted  to  the  estate,  in  settling  his 
accounts  he  should  be  charged  and 
credited  with  the  full  amount  of  such 
ncjtes  received  and  paid  out,  witiiout 
H(!aling  them. 
EatilJ.  3;  Eakle  et  at,  v.  McCli7Ui4i^s  admW 

etal.  399 


CONSEQUENTIAL  DAMAGES. 

1.  A  court  of  equity  ought  not  to  grant 
an  injunction,  to  stay  the  sale  of  person- 
al property,  levied  on  by  a  sheriff  by 
virtue  of  an  execution,  which  property 
is  owned  by  a  third  party,  when  the 
property  is  not  from  its  nature  of  pe- 
culiar value  to  the  owner,  and  when 
its  sale  will  not  obviously  greatly  injure 
the  owner  by  the  consequential  dam- 

pes  it  would  produce.     (See  Walker  v. 
'urU,  2  W.  Va.  491. 
Baker  eioL  \.  Rinehard,  Mayer  &  Co. 
etal,  238 

CONSENT. 

6.  In  such  a  suit  the  plaintiff,  a 
non-preferred  creditor,  the  administra- 
tor and  a  preferred  creditor  consent  to 
the  entry  of  a  decree,  whereby  a  par- 
ticular creditor  is  declared  to  be  a  pre- 
ferred creditor,  and  though  none  of  the 
other  non-preferred  creditors  parties  to 
the  suit  were  consulted,  tins  decree 
was  entered  as  a  decree  rendered  by 
the  consent  of  all  parties  to  the  cause'; 
such  decree  cannot  be  modified  or  set 
aside  by  any  subsequent  proceedings 
in  the  cause,  but  the  court  should 
grant  leave  to  any  of  the  parties  to  the 
suit,  who  never  consented  to  this  de- 
cree, to  file  an  original  bill  to  set  it 
aside. 
Estm  &  EaMe  el  al,  v.  McClinli^s  adm'r 

etal,,  400 

1.  A  clerical  error  in  entering  a  consent 
decree  may  be  corrected  by  the  origi- 
nal draft  of  the  decree,  furnished  the 
clerk  by  the  court,  on  motion  at  any 
time,  under  the  provisions  of  section 
5  of  chapter  134  of  the  Code. 

Manion  v.  Fahy,    482 

2.  A  consent  decree,  except  where 
such  clerical  error  has  occurred,  can 
never  be  modified  or  altered  without 
the  consent  of  parties,  not  even  during 
the  term  at  which  it  was  entered. 

Idcrn,    482 

3.  A  consent  decree  may  be  set  aside 
during  the  term  at  which  it  was  enter- 
ed, on  motion,  or  by  the  court  without 
any  motion.  . 

Idem,    482 

4.  After  the  termination  of  the  term 
at  which  a  consent  decree  was  entered, 
it  can  never  be  set  aside^  except  by  con- 
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sent,  by  any  proceedings  in  the  cause, 
thongh  it  had  been  entered  by  mistake, 
or  by  the  fraud  of  one  of  the  parties. 
Idem,    482 

6.  A  consent  decree  may  be  annulled 
when  it  was  i>rocured  by  fraud  or  was 
entered  by  mistake  of  one  or  both  of 
the  parties,  differently  from  what  it 
should  have  been,  on  an  original  bill 
filed  for  the  purpose. 

Idem,    482 

6.  An  original  bill  is  necessary  and 
proper  to  annul  such  a  consent  decree, 
whether  it  be  an  interlocutory  or  final 
decree. 

Idem,    482 

7.  In  such  a  suit  if  the  court  annuls 
the  decree,  it  should  proceed  further, 
and  in  all  respects  restore  the  parties 
to  the  situation,  they  were  in,  when 
such  consent  decree  was  entered. 

Ideniy    482 

8.  After  such  consent  decree  has 
been  thus  annulled,  the  court  should, 
in  the  suit  in  which  it  was  entered, 
proceed  to  decide  it  upon  its  merits,  as 
if  no  such  consent  decree  had  been  en- 
tered. Idem,    482 

3.  The  recitals  made  in  the  decree, 
entered  by  the  Judge  of  the  second  ju- 
dicial circuit,  at  the  April  term  of  the 
circuit  court  of  Ritchie  county,  of  what 
occurred  in  open  court  at  the  January 
term  1872,  while  the  Judge  of  the  fourth 
Judicial  circuit  was  presiding,  cannot 
be  regarded  as  the  equivalent  of  a  con 
sent  decree,  of  the  January  term  1872, 
to  submit  the  cause  in  vacation  entered 
nunc  pro  txmc. 
Johnson  v.  Young,  Carmn  d:  BryarU,    674 

CONSTITUTION. 

1.  Municipal  charters  are  not  con- 
tracts, but  are  granted  for  public  pur- 
poses, and  amended  or  repealed  at  the 
discretion  of  the  I^icgislature. 
Probasco  et  al.  v.  The  Town  of  Mo^mds- 

vilUy  501 

2.  The  principle  is  well  settled,  that 
the  power  of  exemption,  as  well  as  the 
power  of  taxation,  is  an  essential  ele- 
ment of  sovereignty,  and  can  only  be 
surrendered  or  diminished  in  plain  and 
explicit  terms.  Idem,    501 

4.  The  exemption  in  the  amended 
charter  of  Moundsville  cannot  be  con- 
sidered as  a  contract,  and  was  not  such 


a  vested  right  in  plaintiffs  as  would 
prevent  the  Legislature  from  repeal- 
ing it. 

Idem,     501 

CONSTRUCTION. 

2.  "  Covenants  are  dependent  or  in- 
dependent according  to  the  intention 
or  meaning  of  the  parties  and  the  good 
sense  of  the  case." 

Snodffrasa  v.  Wolf.— {See  case).  158 

3.  Words  and  expressions  of  common 
use  are  to  be  taken  in  their  natural, 
plain,  obvious  and  ordinary  significa- 
tions, unless  a  contrary  intention  clear- 
ly appear  from  the  context  of  the  con  - 
tract.  Idem,    159 

4.  The  expression,  "  oa  soon  as  posfti- 
ble,**  in  the  contract  between  S.  and  W . 
construed  to  mean  '^  as  soon  as  it  was 
within  W's  power,"  or  '*  as  soon  as  W. 
had  the  ability  "  to  make  the  deed. 

Idem,     159 

CONTINUANCE. 

1.  In  a  criminal  case  where  the  de- 
fendant files  an  affidavit  upon  which 
he  bases  his  motion  for  a  continuance, 
it  is  not  improper  for  the  court  to  re- 
quire the  defendant  to  be  sworn  at  the 
bar  of  the  court,  and  to  examine  him 
upon  oath  as  to  the  matters  statetl  in 
the  affidavit;  and  if  upen  such  exami- 
nation he  shows,  he  is  not  entitled  to 
a  continuance,  the  court  should  refuse 
it,  although  the  affidavit  itself  showed 
legal  ground  for  a  continuance. 

SUit^y.  Betmll,    703 

2.  A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the 
court,  under  all  the  circumstances  of 
the  case;  and  though  the  Appellate 
Court  will  supervise  the  action  of  an 
inferior  court  on  such  a  motion,  it  will 
not  reverse  a  judgment  on  that  ground, 
unless  such  action  was  plainly  erro- 
neous. 

Idem,     703 

4.  The  refusal  to  grant  the  continu- 
ance of  the  motion  to  dissolve  the  in- 
junction in  this  case  was,  under  the 
circumstances  thereof,  proper, the  plain- 
tiff not  having  shown  sufiicient  excuse 
for  not  having  taken  the  testimony  to 
prove  his  bill. 

Horn  V.  IWry  d  al.,    (594 

CONTRACTS. 
2.  ^'Covenants  are  dependent  or  in  de- 
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pendent  according  to  the  intention  orlannnm  from  date.  By  the  laws  of  Ohio 
meaning;  of  the  parties  and  the  good  the  interest  was  Uwfal,  but  by  the  law 
sense  of  the  case.  then,  in  force  in  Virginia,  December 


Snodffram  v.  Wolf-  (See  case),    158 

3.  Words  and  expressions  of  common 
use  are  to  be  taken  in  their  natural, 
plain,  obvious  and  ordinary  significa- 
tions, unless  a  contrary  intention  clear- 
ly appear  from  the  context  of  the  con- 
tract. 

Idem,    159 

A  bond  taken  by  a  sheriff,  in  whose 
hands  there  was  an  execution  payable 
to  the  plaintiff  in  the  execution,  and 
taken  pursuant  to  the  ordinance  of  the 
Virginia  Convention,  adopted  April  30, 
1861,  entitled:  "An  ordinance  to  pro- 
vide against  the  sacrifice  of  property, 
and  to  suspend  proceedings  m  certain 
cases,''  which  bond  was  conditioned 
that  the  obligors  should  well  and  truly 
pay  the  debt,  interest  and  costs  for 
which  the  execution  issued,  when  the 
operation  of  said  ordinance  ceases,  is 
valid  as  a  common  law  bond,  even  if 
this  ordinance  is  null  and  void. 

Porter's  ex' org  v.  Daniels  et  al.,    250 

1.  Municipal  charters  are  not  con 
tracts,  but  are  granted  for  public  pur- 
poses, and  amended  or  repealed  at  the 
discretion  of  the  Legislature. 
Probasco  etal.y,   Th/*  Tmvn  of  Mound*- 

rUle,  601 

2.  The  principle  is  well  settled,  that 
the  power  of  exemption,  as  well  as  the 
power  of  taxation,  is  an  essential  ele- 
ment of  sovereignty,  and  can  only  be 
surrendered  or  dimmished  in  plain  and 
explicit  terms. 

Ideniy    501 


rpnia, 
1858,  a  greater  rate  of  interest  than  six 
per  cent  per  annum  rendered  the  con- 
tract void.  8.  C.  died,  the  single  bill 
still  being  unpaid ;  suit  was  bronght  in 
Hancock  county  against  the  adminis- 
trator of  8.  C.  to  recover  the  aznooiit 
thereof;  the  administrator  pleaded 
usury;  the  case  was  tried  before  the 
court,  in  lien  of  a  jury,  and  judgment 
rendered  for  the  amount  of  the  single 
bill,  with  eight,  per  cent  interest. — 
Held: 

I.  That  if  the  plea  of  usur>'  conld 
not  have  availed  the  principal'  obligor 
in  the  single  bill,  it  conld  not  have 
been  of  any  avail  to  the  surety,  as  the 
surety  could  not  attack  the  validity  of 
the  contract,  if  the  principal  oonld  not 
II.  That  the  single  bill  being  execated 
by  the  principal  in  Ohio,  and  the  sor- 
roundin^  circumstance  showing  it  wss 
to  be  paid  there,  S.  C.  in  signing  it  in 
Virginia  as  surety,  ratified  it  an  Ohio 
contract 

III.  It  being  an  Ohio  contract  an^ 
valid  under  the  usury  Laws  of  that  state, 
the  surety,  althovgh  he  signed  it  in 
Viiginia,  could  not  avail  himself  of  a 
plea  of  usury  thereto. 

Pugh  V.  Cameron'^  adm*r,    523 

CONVERSION. 
Zane  v.  Saitiell  el  o/— See  case,  43 

1.  When  an  administrator  sells  per- 
sonal estate  of  his  intestate  and  takes 
bonds  therefor,  this  is  a  conversion  of 
the  assets  of  the  estate,  and  he  becomes 
liable  as  administrator  to  account  for 


8.  Where  exemption  are  found  in  <^he  amount  of  the  sales,  and  the  bonds 
tax  laws,  they  are  usually  nothing  more P^^come  his  individual  property' ;  but  a 
than  directions  to  the  tax  officers,  and 'court  of  equity  wiH,.  when  it  is  shown 


not  undertakings  or  contracts  with  any 
body. 

Idem,    501 


that  he  has  acted  with  prudence,  dili- 
gence and  caution,  relieve  him  from 
this  responsibilitr,  if  the  bonds,  with- 
out any  fault  on  nis  part,  prove  una- 
vailable ;  but  otherwise  it  will  not. 
EstUl  it-  Eakle  et  cd.  v.  McCJinlic* 
*admWet  al.  399 


CONVEYANCE. 


1.  J.  C,  v.'ho  lived  in  Ohio,  executed 
his  single  bill  in  Ohio,  payable  to  P., 
and  pursuant  to  a  former  arrangement! 
with  S.  C.,  the  brother  of  J,  C,  P,  took  I 
the  single  bill  to  Virginia,  where  he 
and  8.  u.  lived,  and  there  S.  C.  signed!  2.  A  subsequent  conveyance  by  the 
the  bill,  which  was  a  joint  and  several  husband  of  all  his  right,  title  and  inter 
obligation,  as  surety  for  his  brother.lcst  in  and  tothis  land  is  valid  to  con- 
The  single  bill  did  not  specify  where jvey  his  right  to  so  much  of  the  pur- 
it  was  to  be  paid,  and  on  its  face  was  to  chase  money  of  this  land,  when  it 
bear   interest   at  eight  per  cent  per'shall  be  sold  by  the  trustee,  as  by  the 
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first  deed  the  husband  was  entitled  to. 
^ne  V.  SdictcU  et  al.^    43 

4.  On  the  30th  day  of  September  1872 
B.  procured  a  vohmtary  conveyance  to 
be  made  to  his  wife,  of  a  house  and  lot 
in  C.  At  the  time  the  conveyance  was 
made,  he  was  not  indebted  more  than 
$218.00.  On  that  day  there  was  paid 
on  the  property  $l,oOO.OO,  which  he 
had  before  given" to  his  wife,  and  within 
the  next  two  years  he  had  $3,000.00, 
which,  from  time  to  time,  he  paid  on 
said  property,  and  discharged  the  pur- 
chase money ;  and  debts  to  the  amount 
of  about  $1,250.00  had  afterwards  ac- 
cumulated, after  such  conveyance  and 
during  the  time  such  payments  were 
being  made :  these  bemg  all  the  ma- 
terial facts  in  the  case,  on  the  question 
of  fraud.     Held; 

I.  That  these  facts  are  not  sufficient 
to  make  a  prima  facie  case  of  fraudulent 
intent,  in  B.,  at  the  time  the  voluntary 
conveyance  was  by  him  procured  to  be 
made;  and  said  conveyance  is  not 
fraudulent  in  fact. 

Rose  (1*  Co,  et  al  v.  Brown  et  ilc,     122 

II.  But  in  fraud  of  his  existing  cred- 
itors, he  did  divert  his  means  from  the 
payment  of  his  debts,  and  invest  such 
means  in  said  property,  so  voluntarily 
conveyed  to  his  wife;  and  his  said 
creditors  can  charge  the  said  real  estate 
for  the  pavment  thereof. 

Idem.    122 

5.  In  the  case  of  a  purchase  by  a 
wife  during  coverture,  the  burden  is 
upton  her  to  prove  distinctly  that  she 
paid  for  the  thing  purchased,  with 
tunds  not  furnished  by  her  husband. 
Evidence  that  she  purchased  amounts 
to  nothing,  unless  it  is  accompanied  by 
clear  and  full  proof,  that  she  paid  for 
it  with  her  own  separate  funds.  In 
the  absence  of  such  proof,  the  pre- 
sumption is,  that  her  husband  fur 
nished  the  means  of  payment. 

Idem,    123 

7.  S.  files  his  bill  after  the  pur- 
chase money  was  due,  and  therein  pro 
fesses  to  tender  the  purchase  money  in 
court  and  demands  the  deed ;  and  W. 
in  his  answer  does  not  deny  his  ability 
to  make  the  deed,  but  merely  asserts 
that  he  did  not  make  and  tender  the 
deed  because  the  purchase  money  had 
not  been  paid  or  ever  offered  to  him,  if 


S.  did  in  fact  make  tender  of  the  nionev 
with  his  bill  then  under  the  plead- 
ings in  the  cause,  it  was  the  duty  of 
the  court  to  direct  \V.  to  make  the  Seed 
within  a  reasonable  time,  and  upon 
his  failure  to  do  so,  to  direct  a  com- 
missioner to  make  the  deed  to  S.,  but 
the  court  should  have  further  decreed 
the  payment  of  the  money,  tendered 
in  court  by  the  bill,  to  have  been  made 
to  W.  upon  the  filing  of  the  deed  in 
the  cause. 

Snodgrcm  v.   Wolf^     158 

8.  If  the  money  was  not  tendered 
in  court  by  the  bill,  the  court  should 
have  decreed  how  the  money  should  be 
paid  to  W.  upon  his  m'aking  and 
filing  the  deed,  or  the  making  and  filing 
thereof  by  a  commissioner  for  S.,  and 
have  directed  proper  surety  by  lien  on 
said  land  for  the  payment  of  said 
money. 

Idem,    159 

9.  The  county  court  having  directed 
the  deed  to  be  made  to  S.  bv  W.,  and 
upon  his  failure  to  do  so,  then  to  be 
made  by  a  commissioner,  but  not  hav- 
ing provided  in  its  decree  for  the  pay- 
ment of  the  purchase  money  to  VN  ., 
nor  even  directed  any  surety  by  lien 
on  the  land  for  its  payment,  it  was 
error,  for  which  the  circuit  court  should 
have  reversed  the  decree  and  rendered 
such  decree  as  the  county  court  should 
have  done. 

Mm,    15d. 

2.  The  point  of  time  to  be  looked  to 
by  the  court  or  jury,  in  determining 
the  competency  of  a  grantor  to  make  a 
deed,  is  that,  when  the  deed  was  exe- 
cuted ;  but  the  condition  of  the  grant- 
or's mind,  both  before  and  after  the 
execution  of  the  deed,  is  proper  to  be 
considered,  in  determining  what  was 
his  mental  condition  at  the  time  the 
deed  was  executed. 

Anderson,  &c,,  v.  Cranmer  et  al,    562 

3.  The  presumption  of  law  is  alwavs 
in  favor  oi  the  sanity,  at  the  time  the 
deed  was  executed,  of  a  person  whose 
deed  is  brought  in  question  ;  and  the 
burden  of  proof  then  lies  upon  him 
who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  insanity  has 
been  established,  in  which  case  the 
burden  is  shifted  to  him  who  claims 
under  the  deed. 

Idemj    562 
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1.  Mere  inadequacy  of  price  is  not  in 'pal  corporations  for  the  government  of 

itself  sufficient  to  justify  a    court  ofcities,  towns  and  villages  in  this  State, 

equity  in  setting  aside  a  deed.  I  are  hereby   anthoriz<ja  to  issae  th«r 

JarreU  et  al,  v.  Jarrdt  et  a/.,    584  bonds  and  to  sell  them,"  Ac,  does  not 

..    ^, ,  .        X  .     -x    ,*      «  .      lauthorize  the  town  of  Monndsville  to 

.rj._.  _  *?^_l^.  °^*..^".^**^",  sufficient: iasue  its  bonds  and  donate  them  to  the 

Ohio  Valley  Iron  Works  in  aid  of  said 
company's  manafact urine  and  mining 
enterprise,  it  not  being  for  the  muni- 


evidence  of  incapacity  to  make  a  deed. 

Idem,    584 

3.  The  point  of  time  to  be  looked  to 
))y  the  court  or  jury,  in  determining 
the  competency  of  a  grantor  to  make 
a  deed,  is  that  when  the  deed  w^as  exe- 
cuted. 

Idem,    584 

5.  It  requires  more  capacity  to  make 
a  valid  deed,  than  it  does  to  make  a 
will. 

Idem,    584 

6.  The  presumption  of  law  is  always 
in  favor  of  sanity,  at  the  time  the 
deed  was  executed,  of  a  person  wliose 
deed  is  brought  in  question ;  and  the 
burden  of  proof  then  lies  upon  him 
who  asserts  unsoundness  of  mind,  un 
less  a  previous  state  of  insanity  has 
been  established;  in  which  case  the 
burden  is  shifted  to  him  who  claims 
under  the  deed. 

Idem,    584 

7.  The  evidence  of  witnesses  present 
at  the  execution  of  the  deed  is  entitled 
to  peculiar  weight. 

Idem,    584 

II.  Where  a  legal  capacity  is  shown 
to  exist  in  the  grantor,  and  he  had  suf- 
ficient understanding  to  clearly  compre- 
hend the  nature  of  the  business,  and 
he  consented  freely  to  the  special  mat 
ter  about  which  he  was  engaged,  and 
no  fraud  or  undue  influence  is  shown 
to  have  been  used  to  bring  about  the 
result,  the  validity  of  the  deed  cannot 
be  impeached,  however  unreasonable, 
imprudent  or  unaccountable,  it  may 
seem  to  others. 

Idem,    585 


COVENANTS. 

2.  "Covenants  are  dependant  or  in- 
dependent according  to  the  intention 
or  meaning  of  the  parties  and  the  good 
sense  of  the  case." 

Snodgrcuss  v.  Wolf.    158 

CORPORATIONS. 

1.  The  statute  of  1872-3,  chapter  141, 
sec.  1,  which  provides  that  **all  munici- 


cipal  or  public  purposes  of  said  town. 
Ohio  VaUey  Iron  Works  v.  Tfu  Tovm  cf 
Moundsville,  1 

2.  All  said  bonds  are  illegal,  null  and 
void. 

Ideniy    1 

3.  The  town  has  no  authority  to 
levy  a  tax  for  the  purpose  of  paying 
said  bonds. 

Idem,  2 
3.  A  mandamus  nisi  sued  out  to  com- 
pel such  levy  of  a  tax  should  be  dis- 
missed. 

Idem,    2 

2.  It  was  not  necessary  for  the  plain- 
tiffs to  aver  in  the  declaration  that 
they  were  not  guilty  of  negligence 
which  contributed  to  the  buminj;  of 
their  property,  or  in  other  words  that 
thev  were  not  guilty  of  contributory 
negligence. 
Snyder  et  el  v.  P.,  C.  S:  St.  L,  H  It  Co. 

15 

3.  Negligence  in  the  plaintiffs  con- 
tributing to  the  loss  is  a  defense  at 
common  law,  the  benefit  of  which  the 
defendants  may  avail  himself  in  a  proper 
case. 

Idem,     15 

4.  The  plea  in  the  cause  was  not 
guilty,  on  which  issue  was  joined,  and 
at  the  trial  defore  the  jury,  after  the 
evidence  was  given  to  the  jury  by  both 
parties,  the  defendant's  counsel  asked 
the  court  io  instruct  the  jury  as  fol- 
lows, viz: 

1st  Proposition — ^Fora  railroad  com- 
pany to  permit  grass  and  weeds  to 
grow  and  remain  upon  its  right  of  way, 
outside  of  its  water  table,  and  more 
than  four  feet  from  it  track,  through 
a  sparsely  settled  region  of  country 
ana  not  near  to  valuable  buildings, 
when  such  grass  and  weeds  are  in  such 
quantity  and  so  small  in  growth  that 
tney  cannot  be  mown,  is  not  n^ligence, 
ana  that  negligence  is  the  want  of  or- 
dinary care  in  this  case,  by  which  is 
meant  such  care  as  men  of  ordinary 
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care  and  prudence  use  under  like  cir- 
cumstances. 

2d  Proposition.— Unless  the  plaintiffs 
have  proved  by  a  preponderance  of 
evidence  that  the  defendant  failed  to 
keep  its  ground  at  the  place  where  this 
fire  started,  or  from  where  it  spread  up 
on  the  plaintiff's  land,  as  free  from 
grass  or  weeds  or  leaves  as  other  rail- 
roads managed  with  care  and  prudence 
are  kept,  then  the  plaintiffs  cannot  re- 
cover in  this  action,  and  your  verdict 
must  be  for  the  defendant. 


is  on  the  plaintiff,  and  before  he  can 
recover  in  this  action,  he  must  satisfy 
you  by  a  preponderance  of  evidence 
that  the  defendant  was  guilty  of  negli- 
gence in  this  matter  at  issue  in  this 
case,  which  is:  Did  the  defendant,  on 
the  29th  day  of  last  October,  keep  its 
railroad  ground,  at  the  place  where 
the  fire  was  on  said  railroad  ground, 
as  free  from  grass,  weeds  and  leaves, 
or  either  of  them,  as  men  of  ordinary 
care  and  prudence  do  under  the  same 
or  similar  circumstances. 

4th  Proposition — If  the  plaintiffs 
knew  the  place  where  this  fire  started, 
and  from  whence  it  spread  to  their  land 
was  a  place  where  fire  had  often  caught 
from  sparks  emitted  from  the  defend- 
ant's locomotives  in  their  ordinary  use 
in  passing,  and  permitted  grass  and 
weeds  to  grow  ana  remain  upon  their 
lands  adjoining  said  place  to  the  same 
extent  the  defendant  allowed  grass  and 
weeds  to  grow  and  remain  upon  its  ad- 
joining lands,  the  plaintiffs  are  guilty 
of  contributory  negligence,  and  cannot 
recover  in  this  action. 

5th  Proposition.  The  question 
whether  the  locomotive  was  m  good 
order  or  well  managed  is  not  in  this 
case,  and  you  will,  therefore,  wholly 
disregard  all  that  has  been  heard  or 
said  upon  that  subject. 

But  the  court  refused  to  ^vethe  first, 
second  and  fourth  instructions  so  asked 
by  the  defendant,  and  the  latter  por- 
tion of  the  third.    Held 

For  reasons  stated  in  the  opinion  of 
the  Court  filed  in  the  cause,  that  the 
circuit  court  did  not  err  in  refusing  to 
give  to  the  jury  the  first,  second  and 
fourth  instructions  so  asked  by  the  de- 
endant's  couneel,  and  the  latter  por- 
tion or  clause  of  the  third. 

Iderrif    16 
107 


5.  The  true  question  involved  in  the 
issue  touching  the  matter  of  negligence 
on  the  part  of  the  defendant  to  be  de- 
termined by  the  jury  was,  from  the  evi- 
derijce  and  dU.  the  circumstances  and  mr- 
roundingSy  including  Uie  dryness  of  the  timej 
did  the  defendant  permit  »uch  an  accumu- 
lation of  grasSy  weeds  or  leaves  of  a  com- 
bustible nature  within  its  right  of  way  at 
tfie  point  where  the  said  fire  occurred^  ex- 
posed to  ignition  by  its  engines^  as  would 
not  be  permitted  or  done  by  a  cautious  and 
prudent  man  upon  hi»  own  premises,  if 


3d  Proposition— The  burden  of  proof  «^P08a/  to  tlie  sanw  hazard  from  fire  a*  tJu> 

'   •    -       •  accumixlaiion  of  dry  grasSy  weeds  or  leaves 

upon  the  said  rigfU  of  way  of  fJie  defendant. 

Idemy     16 

6.  Persons  occupying  farms  along 
railroads  are  entitled  to  cultivate  and 
use  them  in  the  manner  customary 
among  farmers,  and  may  recover  for 
damages  by  fire  resulting  from  the  neg- 
ligence of  a  railway  company,  although 
they  have  not  plowed  tne  dry  grown 
grass  or  taken  other  like  unusual  means 
to  guard  against  such  negligence. 

Idemy    17 

7.  Negligence  of  the  plaintiffs  in  such 
cases  wnich  precludes  a  recovery,  is 
where  in  the  presence  of  a  seen  danger 
(as  where  the  fire  has  been  set)  he 
omits  to  do  what  prudence  requires  to 
be  done  under  the  circumstances  for 
the  protection  of  his  property,  or  does 
some  ac*t  inconsistent  with  its  preserva- 
tion. Where  the  danger  is  Twt  seen,  but 
anticipated  merely,  or  dependent  on 
future  events  (such  as  the  future  con- 
tinuance of  defendants'  negligence) 
plaintiff  is  not  bound  to  guard  against 
it  by  refraining  from  his  usual  course 
(being  otherwise  a  prudent  one)  in  the 
management  of  his  property  and  busi- 
ness. 

Idemy    17 

8.  In  the  exercise  of  his  lawful 
rights,  every  person  has  a  right  to  pre- 
sume that  every  other  will  perform  his 
duty  and  obey  the  law,  and  it  is  not 
negligence  for  him  to  assume  that  he  is 
not  exposed  to  a  danger  which  can 
only  come  to  him  through  a  disr^ard 
of  law  on  the  part  of  some  other  per- 
son. 

Ideniy    17 


9.  A  person  owning  land  contiguous 
to  a  railroad,  is  not  obliged  to  keep  the 
leaves  falling  from  his  trees,  from  be- 
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in^  carried  by  the   wind   to  such  rail- 


road ;  nor  to  keep  his  lands  clear  of  place,  and  on  the  farm  of  another,  to- 


leaves  and  dry  grass  or  weeds,  or  other 
combustible  matter;  nor  on  failure  to 
perform  8U(;h  acts,  does  he  become 
contributory  to  the  production  of  a  fire 
originating  in  the  carelessness,  on  its 
own  land,  of  a  railroad  company. 

Idem,     17 

10.  If  the  place  where  the  fire  start- 
ed, and  from  whence  it  spread,  was  a 
place  where  fire  had  often  caught  from 
sparks  from  defendant's  locomotives  in 
their  onlinary  use  in  running,  it  tends 
to  show  a  negligent  habit  on  the  part 
of  the  defendant  in  sufi*ering  combust- 
ible material  to  accumulate  on  its  land 
at  that  place,  instead  of  amounting  to 
a  reason  why  the  plaintiffs  should  not 
recover,  although  the  plaintiffs  knew 
of  such- fires. 

Idem,     17 

11.  It  is  unnecessary  that  there 
sliould  be  a  separate  bill  of  exceptions 
taken  and  signed  to  each  ruling  or 
opinion  of  the  couri  excepted  to,  to 
entitle  the  party  excepting  to  such 
opinion  or  ruling  to  have  the  same  re 
viewed  by  an  Appellate  Court.  Excep 
tions  of  a  party  to  opinions  of  the 
court,  though  they  may  be  numerous, 
may  be  incorjKjrated  into  one  bill  of 
exceptions. 

Idem,    17 

6.  Where  the  acts  of  the  agents  will 
bind  the  principal,  there  his  repre- 
sentations, declarations  and  admissions 
respecting  the  subject  matter  will  bind 
the  principal,  where  made  at  the  same 
time  and  constituting  a  part  of  the  res 

Coyle  V.  B,  S:  0.  R.  R.  Co,,     94 


at  anotlier  time  and    at   a    diflTerent 


7.  There  is  evidence  tending  to  prove 
that  a  colt  is  killed  by  an  engine  on  a 
railroad,  and  to  prove  that  the  servant 
of  the  railroad  company  carelesslv  and 
negligently  put  down  the  fence, 
through  which  the  colt  escaped  from 
the  field  on  to  the  railroad  track  ;  evi- 
dence is  offered  to  show,  that  a  cherry 
tree  was  cut  at  the  place  where  the 
colt  went  through  the  fence,  and  that 
it  could  not  have  been  cut  without  lay- 
ing down  tlie  fence  ;  and  to  prove  that 
the  agent  of  the  railroad  company  cut 
the  tree,  and  necessarily  put  down  the 
fence,  the  following  declaration  of  the 
agent  of  the  railroad  companyj  made 


wit :  "The  section  'boss'  told  him  (the 
witness),  that  he  had  been  ordered  by 
the  railroad  company  to  cut  all  the 
trees  along  the  line,  and  that  they  had 
cut  all  the  trees  from  Summit  Point 
down."  Held  : 
That  the  evidence  was  inadmissible. 

8.  The  employes  of  a  railroad  com- 
pany are  bound  to  use  ordinary  care 
and  diligence,  so  as  not  unneceasarily 
to  injure  the  property  of  others  on  the 
track. 

Iderti^     94 

CORAM  NON  JUDICE. 

1.  The  order  of  dismissal  of  August 
23,  1870,  although  irr^:ular  and  erro- 
neous, cannot  now  be  reviewed  and 
reversed,  a  writ  of  error  thereto  not 
having  been  taken  in  time. 
Farmers  Bank  v.  Montgomery  et  al,     169 

2.  All  proceedings  subsequent  to  said 
order  of  dismissal  are  coram  iwn  judke, 
except  the  order  quashing  the  execu- 
tion issued  in  the  cause  subBequent  to 
said  order  of  dismissal,  said  execution 
having  issued  without  judgment. 

Idem,     169 

CRIMINAL  PRACTICE. 


1.  In  an  indictment  for  obtaining 
money  by  false  pretenses  it  is  necest^ary 
to  prove  that  the  prosecutor  was  in- 
duced to  part  with  his  money  by  rely- 
ing on  the  false  pretenses  o?  the  pri^ 
oner  ;  but  the  allegation  in  the  imlict- 
ment  that  the  prisoner,  by  means  of 
specified  false  pretenses,  obtained  such 
money  is  a  sufiicient  allegation  of  these 
facts  so  required  to  be  proven. 

Siatf  V.  //f/ntf,    54 

In  such  an  indictment  it  is  ne- 
cessary to  prove  that  the  prisoner  knew 
that  the  pretenses  were  false  ;  but  such 
knowledge  is  sufficiently  alleged  in  the 
indictment  by  saying  that  the  prisoner 
knowingly,  designedly,  a'sely  and 
feloniously  pretended ;  the  matters  of 
fact  constituting  the  false  pretenses, 
specifying  them. 

Idem,    54 

3.  In  snch  an  indictment  the  same 
particularity  is  required  in  describing 
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the  property   obtained  by  false   pre- 
tenses, a«  in  an  indictment  for  larceny. 

Ideirif    54 

4.  "Divers  United  States  treasury 
notes  and  national  bank  notes  and 
fractional  currency  notes  amounting  in 
the  wh(»leto  $168.00  of  and  the  value  of 
$158.00,"  is  a  sufficient  description  of 
the  property,  without  specifying  the 
number  of  notes. 

Idenif    54 

5.  The  procuring  of  the  payment  of 
a  juQt  debt,  already  due,  by  false  pre- 
tenses, does  not  make  a  person  liable 
to  such  indictment. 

Idenij    54 
6.  The    punishment  for    obtaining 
money  by  false  pretenses  is  the  same 
as  that  for  larceny. 

Idem,  54 
7.  It  is  error  for  a  court  in  the  trial 
of  a  criminal  cause,  to  make  a  remark 
to,  or  in  the  presence  of  the  jury,  in 
reference  to  matters  of  fact,  wliich 
might  in  any  degree  influence  them  in 
their  verdict. 

IdetHj  54 
1*  An  indictment  for  selling  without 
license  intoxicating  liquors  to  be  drank 
where  sold,  uses  the  language  of  the 
Ist  section  of  chapter  99  ot  Acts  1872-3 
creating  the  offense,  charging  that  the 
defendant,  at  a  given  place  in  the 
county,  on  a  given  day,  did  sell  to  a 
certaid  person,  naming  him,  intoxicat- 
ing liquors  to  be  drank  in,  upon  or 
about  the  building  or  premises  where 
sold,  without  first  obtaining  a  State 
license  therefor  according  to  law.  Held  : 
I.  Upon  demurrer  this  indictment 
is  fatally  defective,  for  uncertainty  in 
charging  that  the  liquor  was  to  be  drank 
either  in  the  building  or  upon  the  pre 
mises* 

State  V.  Charltmy    332 

1.  In  a  criminal  case  where  the  de- 
fendant files  an  affidavit  upon  which 
he  bases  his  motion  for  a  continuance, 
•  it  is  not  improper  for  the  court  to  re- 
quire the  defendant  to  be  sworn  at  the 
bar  of  the  court,  and  to  examine  him 
npon  oath  as  to  the  matters  stated  in 
the  affidavit;  and  if  upon  such  exami- 
nation he  shows,  he  is  not  entitled  to 
a  continuance,  the  court  should  refuse 
it,  although  the  affidavit  itself  showed 
legal  ground  for  a  continuance. 

State  v,  BetmU,    703 


2.  A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the 
court,  under  all  the  circumstances  of 
the  case;  and  though  the  Appellate 
Court  will  supervise  the  action  of  an 
inferior  court  on  such  a  motion,  it  wnll 
not  reverse  a  judgment  on  that  ground, 
unless  such  action  was  plainly  erro- 
neous. 

IdeiUy    703 

3.  If  there  is  any  evidence  before 
the  jury  tending  to  prove  a  case  sup- 
posed in  an  instruction  asked  for,  and 
the  instruction  propounds  the  law,  it 
should  be  given. 

Ideniy     703 

4.  M.  rents  a  barn  from  W.,  and  for 
a  consideration  gives  S.  the  privileire 
of  keeping  a  horse  and  feea  in  the 
barn ;  there*  is  but  one  door  thereto, 
and  M.  and  8.  both  carry  keys  to  the 
same,  and  M.  can  take  the  privilege 
from  S.  at  any  moment;  the  l)arn  is 
broken  open  and  the  furs  of  M.  stolen 
therefrom.    Held  : 

It  is  proper  in  the  indictment  for  the 
house-breaking,  to  describe  the  barn 
as  the  property  of  M.,  and  not  the 
property  of  M.  and  S. 

M-rriy     703 

5.  To  authorize  the  granting  of  a  new 
trial  on  the  ground  of  after- discovered 
evidence,  four  things  are  necessary : 

I.  The  evidence  must  have  been 
discovered  since  the  former  trial. 

II.  It  must  be  such  as  reasonable 
diligence,  on  the  part  of  the  party 
asking  it,  could  not  have  secured  at  the 
former  trial. 

III.  It  must  be  material  in  its  object, 
and  not  merely  cumulative,  corrobora- 
tive or  collateral. 

IV.  It  must  be  such  as  ought  to  pro- 
duce on  another  trial  an .  opposite  re- 
sult on  the  merits. 

Idem,    703 

6.  As  a  basis  for  a  motion  for  a  new 
trial  a  prisoner  files  his  own  affidavit, 
stating  therein  that  he  was  surprised 
on  the  trial  of  the  case  by  the  testi- 
mony of  a  witness  sworn  against  him 
who  testified  about  a  pretended  con- 
versation with  affiant  about  an  alleged 
accomplice,  and  that  said  conversation 
took  place  on  a  certw  day ;  that  afii- 
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ant  had  no  such  conversation  with  said 
witness  on  that  day;  that  he  was  not 
able  to  leave  his  room  on  that  day;  that 
he  was  so  much  under  the  influence  of 
liquor,  that  he  did  not  know  and  had 
not  remembered,  where  he  was  and 
who  was  with  him  on  said  day  ;  that 
he  learned  since  the  trial  of  a  witness 
whose  testimony  is  material  in  the 
case,  and  that  he  could  not  by  due  dil 
igence  obtain  his  testimony ;  that  he 
was  not  aware  of  the  existence  or  ma- 
teriality of  his  testimony,  until  about 
the  time  the  evidence  was  closed ;  and 
that  he  had  no  possible  means  of 
knowing  what  he  could  prove  on  that 
point,  until  after  the  jury  had  rendered 
their  verdict ;  and  that  he  was  then 
informed  by  a  friend  that  two  wit- 
nesses would  prove  substantiallv  what 
was  set  out  in  their  affidavits  which  he 
tenders.  Held: 
The  affidavit  is  insufficient  because : 

I.  It  does  not  deny  the  conversation 
alleged  to  have  taken  place  between 
the  prisoner  and  the  witness. 

II.  The  only  effect  of  the  newly- dis- 
covered testimony  would  be  to  dis- 
credit the  evidence  of  a  witness  on  the 
former  trial. 

Idetn,    704 

7.  The  general  rule  is  that  a  new 
trial  will  not  be  granted,  to  enable  the 
party  asking  it,  to  discredit  a  witness 
who  testified  against  him  on  a  former 
trial. 

Idem,    704 


to  give  any  instructions  to  the  jury  as 
to  the  weight  of  such,  or  any  otner 
evidence. 

Idnn,     704 

1.  Taylor  Strauder  was  indicted  for 
murder  in  the  circuit  court  of  Ohio 
county,  on  the  20th  day  of  May  1872, 
within  one  month  after  he  was  arrest- 
ed. The  case  was  continued  several 
times  upon  his  motion,  but  never  on 
the  motion  of  the  State.  He  was  tried 
and  convicted  at  the  July  term,  1873. 
He  then  applied  for  and  obtained  a 
writ  of  error  to  the  Supreme  Court  of 
Appeals.  On  the  20tn  day  of  July 
1874  they  reversed  the  judgment  of  the 
circuit  court,  sentencmg  him  to  be 
hanged,  because  the  circuit  court  had 
refused  to  remand  him  to  the  county 
court  for  examination.  On  the  20th 
day  of  October,  1874,  a  new  indictment 
was  found  against  him,  on  which  the 
State  elected  to  try  him;  and  there- 
upon the  prisoner  moved  the  court  to 
dischaiige  him  from  custody,  three 
terms  having  elapsed  since  he  was  in 
custody  upon  the  mittimus  of  the  Jus- 
tice issued  on  April  25, 1872.     Held  : 

The  circuit  court  properly  overruled 
this  motion. 

Statii  V.  Strauder,     745 


8.  The  testimony  of  an  accomplice  is 
competent. 

Id^iy    704 

9.  A  conviction  may  be  had  upon 
the  uncorroborated  testimony  of  an 
accomplice;  and  in  such  case,  if  the 
judge  who  presided  at  the  trial  is  satis- 
fied with  the  verdtct,  and  refuses  to  set 
it  aside,  the  appellate  court  will  not  re- 
verse the  judgment  and  set  aside  the 
verdict,  on  the  ground  that  it  rested 
solely  on  the  uncorroborated  testimony 
of  an  accomplice. 

Idem,    704 

10.  While  such  testimony  is  suspi- 
cious, and  emanates  from  a  bad  source, 
yet  the  jury  may  believe  it,  although 
it  is  wholly  uncorroborated ;  and  m 
this  State  it  is  not  proper  for  the  court 


2.  A  prisoner  is  not  entitled  to  have 
a  case  removed  into  the  circuit  court  of 
the  United  States  for  trial  upon  his 
petition,  supported  by  affidavit  setting 
forth  that  he  is  a  colored  man,  and  that 
such  prejudices  exist  in  the  State 
against  his  race,  that  he  cannot  get  jus- 
tice in  the  State  courts,  and  also  that  by 
a  law  of  the  State  only  white  men  can 
sit  upon  the  jury. 

Idef/i,    745 

3.  In  this  State  there  are  two  modes 
of  obtaining  juries  for  the  trial  of  fel- 
onies—one under  the  3d  section  of 
chapter  47  of  Acts  1872-3,  the  other 
under  the  6th  and  succeeding  sections 
of  said  act.  If  the  record  shows  that 
the  jury  was  summoned  in  the  second 
of  these  modes,  this  Court  will  not  re- 
verse a  judgment  of  the  circuit  court 
refusing  to  quash  ihet^enirefacia»  or  the 
panel  of  the  jury,  because  it  does  not 
appear  that  all  the  provisions  of  the 
statute,  other  than  those  to  be  perform- 
ed by  the  circuit  court  or  its  officers, 
have  been  complied  with,  it  not  ap- 
pearing affirmatively  tliat  any  of  the 
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provisions  of  the  act  have  not  been 
complied  with. 

Idem,     745 

4.  Upon  the  trial  of  a  prisoner  charg- 
ed with  murder,  after  the  jury  had 
been  examined  on  their  voir  dire,  ac- 
cepted and  sworn,  and  after  consider- 
able testimony  had  been  taken,  the 
counsel  for  the  prisoner  placed  in  the 
hands  of  a  Judge  on  the  bench  pri- 
vately an  affidavit  of  a  person,  that  he 
had  heard  one  of  the  jurors  say,  some 
three  months  before,  that  the  prisoner 
ought  to  be  hung ;  and  also  affidavits 
of  the  prisoner  and  his  counsel,  that 
thev  had  just  learned  that  the  juror 
haa  expressed  any  opinion,  or  that  he 
had  any  bias  a^nst  the  prisoner ;  but 
neither  the  prisoner  nor  his  counsel 
made  any  motion  based  on  said  affida 
vits,  nor  does  it  apoear,  that  the  attor- 
neys for  the  State  had  any  knowledge 
of  the  existence  of  these  affidavits,  or 
of  their  being  handed  to  the  Judge, 
The  court  took  no  action  upon  them , 
and  after  the  prisoner  had  been  found 
guilty  by  the  lury,  the  prisoner  moved 
for  a  new  trial,  because  this  juror  serv- 
ed on  the  jury;  and  thereupon  the 
juror  made  his  affidavit  positively  de- 
nying that  he  expressed  such  opmion 
to  the  party  who  made  the  affidavit,  or 
to  any  one  else ;  or  that  he  entertained 
any  prejudice  or  bias  against  the  pris- 
oner. And  it  does  not  appear  that  the 
prisoner  suffered  injustice  by  reason  of 
this  juror  serving  on  the  jury,  the  court 
below  refused  to  grant  the  new  trial. 
This  Court  will  not  reverse  such  a  de- 
cision. 

Idem,    746 

5.  The  court  below  property  rejected 
the  following  instruction:  "It  the  jurv 
entertain  a  rational  doubt  of  the  sound- 
ness of  the  mind  of  the  prisoner,  at 
the  time  of  the  commission  of  the  hom- 
icide charged,  he  is  entitled  to  the  ben- 
efit of  that  doubt  as  he  would  be  to  the 
benefit  of  a  doubt  as  to  any  other  ma- 
terial fact  in  the  case,  it  being  under 

our  statute  a  necessary  ingredient  of; necessary  may  be  eWhet  express  or  im- 
the  offense,  that  the  person  charged [pZi«/.  It  will  be  /wji>/w'rf  as  well  as  the 
shall,  at  the  time  of  the  commission  of^promise,  where  the  consideration  con- 
the  offense,  be  of  sound  mind,  although  sists  in  the  plaintiff's  having  been  com- 
the  jury  may  believe  he  had  judgmentjpelled  to  do  that,  to  which  the  defend- 
and  reason  sufficient  to  discriminate  ant  was  legally  compellable,  or  where 
between  right  and  wrong  in  the  ordi- the  defendant  has  adopted  and  enjoyed 
nary  affairs  of  life  even  at  the  time  of  the  benefit  of  the  consideration. 

the  commission  of  the  offense,  theyl  Idem,    536 


cannot  find  him  guilty" — and  properly 
gave  the  following  instruction  in  lieu 
thereof:  "To  entitle  the  prisoner  to  an 
acquittal  upon  the  ground  that  he  was 
insane  at  the  time  of  the  commission 
of  the  offense  charged  in  the  indict- 
ment, such  insanity  must  be  proved  to 
the  satisfaction  of  the  jury,  though  in 
passing  upon  this  question,  they  may 
look  at  the  whole  evidence  in  the  case, 
as  well  that  for  the  State  as  for  the 
prisoner." 

Idan,    746 

DECLARATION. 

Snyder  d  ah  v.  P.,  C.  &  St.  L.  R.  R.  Co. 
"  —See  case.  14 

3.  If  the  court  below  declines  to  en- 
tertain a  demurrer,  and  the  declaration 
is  good,  the  defendant  is  not  prejudiced 
thereby. 

Coyle  V.  B.  <t-  0.  R.  R.  Co.,    94 

4.  Duplicity  in  a  count  in  a  declara- 
tion at  common  law,  could  only  be 
taken  advantage  of  on  special  demur- 
rer. 

Idem,    94 

5.  Special  demurrers  are  abolished 
by  section  29  of  chapter  125  of  the 
Code ;  consequently  mere  duplicity  in 
a  count  in  a  declaration  does  not  viti- 
ate it. 

Idem,    94 


IMliday^s  ex^ors  v. 
case. 


Meyers  et  a^.— -See 
276 


7.  In  general,  where  the  plaintiff 
shows  that  he,  either  by  compulsion  of 
law,  or  to  relieve  himself  from  liability, 
or  to  save  himself  from  damage,  has 
paid  money  which  the  defendant  ought 
to  have  paid,  the  count  for  money  paid 
will  be  supported. 

Sutler  V.  Sydenstrvcker,    535 

8.  Where  the  money  has  been  paid 
for  the  use  of  the  defendant,  the  reqt(est 
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not  giving  a  day  to  redeem,  to  poBtpoDe 
the  time  in  the  decree  for  the  property 
to  be  advertised  and  sold. 

Jd^n,     123 

2.  B,,  as  astvi  f/tu^  tniM^  in  two  deeds  of 

trust  made  to  L.,  iis  trustee,   filed   hLs 

bill  in  equity  in  equity  in  the  name  of 


DECREES. 

»*  Affidavits  and  depositions,  not  re- 
''<jrred  to  in  any  decree  or  order  in  a 
chancery  suit,  are  no  part  of  the  record. 
HiUeary  tt  Johnson  el  al.    v.     Thompmn 

et  a/.,  ^11.; 

6.  The  eflect   of  ihe 
prov 
the 

the  vyw^icui  louo,  wiiicn  proviaea  mat,  "Vr~  7-  — '  i — r>"*>5  ryv*"?  ^^^^i  an 
"  if  it  appear  to  such  court  that  the  c^  -^^  V"^  admittmg  the  prioritv 
rents  and  profits  of  the  real  estate  snb- ^^  ^'^'*f?*"  *^'^"^'*  trust  liens  and  judg- 
ject  to  the  lien,  will  not  satisfy  the  "^t^f.  ^"^- ^^^'^'"'^^^^^  *^>'  ^*i»  ^^^^  and 
judgment  in  five  years,  the  court  mav  *^^",*'^*t?»  <^^'^'"  ^»s  second  trust  lien,  and 
decree  the  said  estate,  or  any  part  there  ",  ^.^  particular  lienors  parties 
of,  to  be  sold,  and  the  proceeds  applied  h^"^^  ®"!?'  ^"^  praying  to  convene 
to  the  discharge  of  the  judgment  '^  wii-s  "*^**^  creditors  before  a  commissioner, 
to  restore  the  chancery  practice  'in  en-  <;\"«^'^:rtain  and  audit  their  respective 
forcing  judgment  liens,  as  it  existed  "^i?t "I  »  .^''^f'"  "^^  ^^^^^^  priorities; 
prior  to  the  adoption   of  tlie  Code  of  ^'^"  "^^M"^  **"^*'  ^^  so  much  thereof 

Rose  ct-  Co,  et  al.  y,  Brmcii  et  itr., 


0.  me  enect  ot  itie  repeal  of  theu-  i-^  Y-'  *"  ^H^"^>  ">  J-"*?  name  or 
ovision  in  section  9  of  chapter  186  of'^'^'**'"  *"^*  ^^^^  trustee,  to  enforce  his 
B  Code  of  I860,  by  the  adoption  oiV'^^}  T\^^  "V"^'"  ^  particular  tract  of 
e  Code  of  1868,  which  provicied  that  »and  of  K.,   alleging  prioritv  over   all 

f   if  annoa.-    f.^    o.,«l.     ,.J;.,.4.     *.u_x     ^i  _'  Othcr  JieUS.  but  udmittincr   thf»    nrinrJtx' 


123 

7.  Upon  a  bill  to  enforce  a  judgment 
lien,  the  court  may  decree  a  sale  of  the 
land ;  but  it  is  not  bound,  and  ought 
not  to  decree  such  sale,  if  the  rents  and 
profits  of  the  land  will  satisfy  the  liens 
charged  upon  it  in  a  reasonable  time, 
unless  consent  to  such  sale  be  made. 

Idanj     123 

10.  To  have  the  real  estate  rented 
rather  than  sold  is  a  privilege  accorded 
to  the  debtor  and  others  interested, 
and  they  must  exercise  it  in  the  infe- 
rior court ;  and  the  decree  must  show 
that  they  asked  a  rental  of  the  property 
and  it  was  refused,  before  the  decree, 

'for  that  reason,  will  be  reviewed  in  the 
Appellate  Court. 

Idem,     123 

11.  The  inferior  court  must  be  called 
on  to  say,  whether  in  a  reasonable 
time  the  rents  and  profits  of  the  real 
estate  will  pay  the  liens  charged  upon 
it ;  and  this  discretion  must  first  be  ex- 
ercised by  the  court  below,  before  this 
Court  will  reiiav  the  decree  of  said 
court ;  and  upon  such  review  this 
Court  will  not  reverse  it  unless  it  ap- 
pear that  the  court  erred  in  the  exer 
cise  of  that  discretion. 

Idem,    123 


as  may  be  necessary  to  pay  B.'s  debts, 
l>e  sold.  E.  was  owner  of  other  tracts 
of  land-  upon  which  the  said  judgment 
creditors  and  others  had  liens,  but  the 
bill  took  no  notice  thereof.     Held  : 

II.  The  bill  having  for  its  object  the 
enforcement  of  B.\s  specific  claims  on 
a  certain  tract  of  K.'s  land,  B.  could 
have  a  decree  touching  only  the  ob- 
ject of  the  bill. 

III.  Upon  such  a  bill,  it  is  error  to 
decree  an  account  to  be  taken  bv  a 
commissioner  **of  all  dehti<  due  by  E.," 
and  which  are  valid  and  subsisting 
liens  on  his  lands,  the  amounts  of  said 
debts,  the  persons  to  whom  due,  and 
their  priorities;"  and  to  show  "the 
quantity  and  annual  aud  fee-simple 
value  of  oWthe  lands  of  E."  The  bill 
not  having  contemplated,  nor  asked 
for  such  an  account,  parties  interested, 
relying  on  the  essential  inquiry  as 
made  by  the  bill,  may  thus  be  taken 
by  surprise,  and  not  collect  testimony 
to  meet  the  commissioner's  inquiry. 

Baugher  v.  Ekhdherger, '  217 

1.  It  was  error  to  decree  the  sale  of 
real  estate  before  the  amounts  of  the 
debt  and  the  priorities  of  the  liens  had 
be  ascertained. 

Rhorer  v.  Traven,  trustee  et  al.      147 


13.  It  is  error  to  decree  a  sale  of  real 
estate,  without  giving  the  defendant  a 
day  to  redeem  the  property  by  paying 
the  amount  pfi^rged  upon  it;  apd  it  is 


2.  That  it  was  error  to  sell  said  real 

estate,  without  giving  a    day    to  the 
debtor  to  pay. 

Idem,  147 

7.  S.  files  his  bill  after  the  purchase 
money  was  due,  aad  thereia  professes 
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to  tender  the  purchase  money  in  court 
and  demands  the  deed;  and  W-in  his  an 
swer  does  not  deny  his  ability  to  make 
the  deed,  but  merely  asserts  that  he 
did  not  make  and  tender  the  deed  be- 
cause the  purchase  money  had  not 
been  paiil,  or  ever  offered  to  him  ;  if  S. 
did  in  tuvt  make  tender  of  the  money 
with  his  bill,  then  under  the  pleadings 
in  the  cause,  it  was  the  duty  of  the 
court  to  direct  W.  to  make  the  deed 
witliin  a  retusonable  time,  and  upon 
his  failure  to  do  so,  to  direct  a  dotn» 
missioner  to  make  the  deed  to  l3.|  but 
the  court  should  have  further  decreed 
the  pavment  of  the  money,  tendered  in 
court  by  the  bill,  to  have  been  made 
to  W.  upon  the  filing  of  the  deed  in 
the  cause. 

SjKxJffrass  v.   Wolf.    158 

8.  If  the  money  was  not  tendered  in 
court  bv  the  bill,  the  court  should  have 
decreecf  how  the  money  should  be  paid 
to  W.  upon  his  making  and  filing  the 
deed,  or  the  making  and  tiling  thereof 
by  a  commissioner  for  S.,  and  have  di 
rected  proper  surety  by  lien  on  said 
land  for  the  payment  of  said  money. 

Idem,     159 

9.  The  county  court  having  directed 
the  deed  to  be  made  to  S.  by  W.,  and 
upon  his  failure  to  do  so,  then  to  be 
made  by  a  commis.sioner,  but  not  hav- 
ing provided  in  its  decree  for  the  pay- 
ment of  tlie  purchase  money  to  W., 
nor  even  directed  any  surety  by  lien 
on  the  land  for  its  payment,  it  was 
error,  for  which  the  circuit  court 
should  have  reversed  the  decree  and 
rendered  such  decree  as  the  county 
court  should  liave  done. 

Id^m,     159 

1.  It  is  error  to  decree   the    sale  of 
land  on  terms,  which   make  the  pay 
ments  fall  due  more  rapidly  than  the 
installments  of  the  debt,  for   which   it 
is  sold,  become  payable. 

(,'ai^s  it-  Bro.  v.  Oragg  et  al.,    300 

2.  When  a  demurrer  to  a  bill  has 
been  overruled,  and  the  defendants 
fail  thereafter  to  answer  the  bill  on  the 
day  specified  by  the  court  in  its  order 
dissolving  the  injuncttion,  and  a  decri^e 
is  thereupon  entered  under  section  'M) 
of  chapter  125  of  Code  of  W.  Va.,  lo 
the  relief  prayed  for  in  the  bill,  such 
a  decree  cannot  be  reversed  or  correct- 
ed by  the  circuit   court,    on    motion, 


under  the  6th  sisetlon  of  chapter  134  of 
the  Code  of  W.  Va.,  as  a  decree  taken 
for  confessed* 

Id4>m,    390 

1.  A  decree  berween  co-defendants 
can  only  b4  ba.sed  ui)on  the  pleadings 
and  proofs  between  the  complainant 
and  defendant. 

Vance  v.  Emm  el  al.,    342 

2.  Where  a  case  is  made  out  between 
defendants  by  evidence  arising  by 
pleadings  and  proofs  between  the  com- 
plainant and  defendants,  a  court  of 
equity  should  render  a  decree  between 
the  CO  defendants. 

Lkm,    342 

3.  A  defendant,  who  by  his  answer 
asks  the  court  to  make  inquiries  through 
its  commissioner,  more  extended  than 
the  statements  in  the  bill  might  justify, 
and  upon  such  inquiry  to  decree  be- 
tween him  and  a  co-defendant,  is 
thereby  precluded  in  the  appellate 
court  from  assigning  as  error  such  en- 
larged extent  of  inquiry,  or  that  a  de- 
cree between  co-defendants  was  based 
thereon. 

Idetn,    342 

4.  It  is  proper  to  charge  interest  upon 
estimated  rents  and  profits,  where  the 
land  is  occupied  by  tlie  consent  of  the 
owner,  or  where  one  tenant  in  common 
holds  and  enjoys  the  whole  land  by 
the  consent  of  his  co-tenant. 

Idem,    342 

5.  Where  the  record  is  irr^jular  and 
confused,  and  the  proof  'somewhat 
vague,  the  appellate  court  will  not  re- 
verse a  decree  in  such  a  case,  unless  it 
is  clearly  wrong. 

Hif'kman  v.  Painter  et  al..     387 

6.  In  such  a  suit  the  plaintiff,  a 
non-preferre»l  creditor,  the  administra- 
tor and  a  preferred  creditor  consent  to 
the  entry  of  a  decree,  whereby  a  par- 
ticular creditor  is  deijlared  to  be  a  pre- 
ferred creditor,  and  though  none  of  the 
other  non-preferred  creditors  parties  to 
the  suit  were  consulted,  this  decree 
was  entered  as  a  decree  rendered  by 
the  consent  of  all  parties  to  the  cause  ; 
such  decree  cannot  be  modified  or  set 
aside  by  any  subsetjuent  proceedings 
in  the  caase,  but  the  court  should 
grant  leave  to  any  of  the  parties  to  the 
suit,  who  never  consented  to  this  de- 
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cree,  to  file  an  original  bill  to  set  it 
aside. 

EstUl  &  Ealde  et  al,  v.  McairUic's  adm'r 
etal.,  400 

7.  If  without  previous  authority 
commissioner  sells  a  particular  tract 
of  land,  and  this  sale  is  confirmed 
without  exception,  the  court  should 
permit  any  party  interested  to  file  his 
petition  for  a  re-hearing  of  the  decree 
confirming  such  sale;  and,  after  the 
purchaser  has  been  summoneil  to 
Answer  this  petition,  and  it  has  been 
heard  on  its  merits,  the  court  should 
set  aside  said  decree  and  sale,  or  refuse 
so  to  do,  as  on  its  merits,  as  shown  by 
the  evidence,  justice  to  the  parties  re 
quires. 

Idem,    400 

1.  Where  a  decree  is  joint  against 
two  parties  defendant,  one  of  whom  is 
«ot  before  the  court,  but  is  an  absent 
•defendant,  and  the  other  has  appeared 
«nd  answered,  the  Appellate  Court 
when  the  decree  is  erroneous  will  re- 
verse the  same  as  to  both  of  such  de- 
fendants. 

Lyinan  v.  Thompson  et  al.^    427 

2.  A  case  in  which  a  final  decree  was 
reversed,  because  a  necessary  party  to 
a  proper  and  full  adjudication  of  the 
cause  was  not  before  the  court.  See 
opinion  of  the  Court  in  the  cause. 

Idem,    427 

2.  The  decree  appealed  from  ascer- 
taining and  reciting  that  process  in  the 
cause  had  been  duly  served  upon  the 
defendants  to  the  bill,  and  R.  and  his 
wife  being  parties  to  the  bill,  and 
against  whom  process  in  the  cause  did 
issue  to  answer  the  bill,  and  R.  and  his 
wife  being  parties  to  the  appeal,  as  ap- 
pellees, ana  having  appeared  in  the 
Appellate  Court,  by  their  counsel  and 
attorney,  and  filed  a  release  of  all  er 
rors  in  said  decree  in  the  form  of  the 
deed  duly  acknowledged,  and  by  their 
authorized  counsel  and  attorney  con- 
sented in  and  before  said  Appellate 
Csurt,  that  said  decree  should  be  af- 
firmed by  the  said  Appellate  Court,  the 
appellants  cannot  object,  that  R.  and 
his  wife  were  not  before  the  circuit 
court  in  said  cause  at  or  before  the  ren- 
dition of  said  decree,  notwithstanding 
it  does  not  appear  by  the  transcript  of 
the  record  of  the  proceedings  before 
the  circuit  court,  that  R.  and  his  wife 


were  served  with  process  to  ansi^er  th^ 
bill  otherwise  than  by  said  recital  in 
that  decree :  that  process  had  been  duly 
served  on  the  defendants. 

Arnold  et  al  v.  Arnold  et  ai.,    449 

1.  A  clerical  error  in  entering  a  consent 
decree  may  be  corrected  by  the  origi- 
nal draft  of  the  decree,  furnished  the 
clerk  by  the  court,  on  motion  at  any 
time,  under  the  provisions  of  section 
5  of  chapter  134  of  the  Code. 

Manion  v.  Fahy,    482 

A  consent  decree,  except  where 
such  clerical  error  has  occurred,  can 
never  be  modified  or  altered  without 
the  consent  of  parties,  not  even  during 
the  term  at  which  it  was  entered. 

Idem,    482 

3.  A  consent  decree  may  be  set  aside 
during  the  term  at  which  it  was  entei^ 
ed,  on  motion,  or  by  the  court  without 
any  motion. 

Idem,    482 

4.  After  the  termination  of  the  term 
at  which  a  consent  decree  was  entered, 
it  can  never  be  set  aside,  except  by  con- 
sent, by  any  proceedings  in  toe  cause, 
though  it  had  been  entered  by  mistake, 
or  by  the  fraud  of  one  of  the  parties. 

Idem,    482 

5.  A  consent  decree  may  be  annulled 
when  it  was  procured  by  fraud  or  was 
entered  by  mistake  of  one  or  both  of 
the  parties,  diffierently  from  what  it 
should  have  been,  on  an  original  bill 
filed  for  the  purpose. 

Idem,    482 

6.  An  original  bill  is  necessary  and 
proper  to  annul  such  a  consent  decree, 
whether  it  be  an  interlocutory  or  final 
decree. 

Idem^    482 

7.  In  such  a  suit  if  the  court  annuls 
the  decree,  it  should  proceed  further, 
and  in  all  respects  restore  the  parties 
to  the  situation,  ttiey  were  in,  when 
such  consent  decree  was  entered. 

Idem,    482 

8.  After  such  consent  decree  has 
been  thus  annulled,  the  court  should 
in  the  suit,  in  which  it  was  entered, 
proceed  to  decide  it  upon  its  merits,  as 
if  no  such  consent  decree  had  been  en- 
tered. Idem,    482 


Digitized  by 


Google 


Index. 


857 


I.  McL.  obtained  a  judgment  against 
S.  and  then  instituted  a  chancery  suit 
to  enforce  the  judgment  lien  against 
S's  lands  ;  and  a  decree  was  rendered 

'to  sell  the  lands  to  pay  said  juc^ment 
and  other  judgments  against  S.  There 
upon  S.  brought  a  suit  in  chancery  to 
have  the  common  law  judgment  of 
McL.  against  him,  and  also  the  decree 
in  favor  of  McL.,  set  aside  and  a  new 
trial  awarded  him  in  the  suit  at  com- 
mon law ;  and  asking  an  injunction  to 
restrain  the  sale  of  his  land  under  the 
decree,  and  the  enforcement  of  the 
judgment,  in  which  he  not  only  made 
McL.  defendant,  but  also  all  the  other 
creditors,  having  judgment  who  were 
defendants  in  the  (ihttncery  suit,  as  well 
as  all  other  defendants  in  that  suit ; 
this  bill  was  demurred  to  as  uuiltifa- 
rious,  and  because  the  defendants  in 
the  chancery  suit,  other  than  McL., 
ought  not  to  have  been  mivde  defend- 
ants in  this  suit.    Held  : 

II.  It  ought  to  have  been  dismissed 
as  to  all  the  defendants  other  than 
McL.,  as  the  enforcement  of  the  decree 
in  the  chancery  cause,  which  was  in- 
terlocutory, could  not  be  staid  and  the 
decree  corrected  by  an  original  bill,  but 
only  by  a  petition  for  re-hearing  in  the 
chancery  suit ;  and  the  bill  ought  to 
have  been  permitted  to  stand  as  an 
original  suit,  to  set  aside  the  common 
law  judgment,  the  joining  with  this 
object  another,  which  a  court  of  equity 
could  take  no  cognizance  of  in  an 
original  suit  not  rendering  the  bill  mul- 
tifarious. 

Srnith  v.  McLain,        654 

4.  The  chancellor  may,  in  the  exer- 
cise of  his  discretion,  either  direct  an 
issue  or  refuse  to  do  so ;  but  this  dis 
cretion  must  be  properly  exercised; 
and  a  mistake  in  its  exercise  is  just 
ground  of  appeal. 

AndeTwn,  &c.  v.  Cranmer  et  cd.,    562 

5.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced, 
as  to  make  it  doubtful  on  which  side  is 
the  preponderance,  an  issue  ought  to 
be  directed ;  but  where,  though  there 
be  a  conflict,  it  is  not  of  such  a  char- 
ter, no  issue  ought  to  be  ordered. 

Idem  J     563 

6.  Such  doubt  in  the  mind  of  the 
chancellor  must  not  be  a  factitious  but 

109 


a  reasonable  one;  justified    by  such 
conflict  of  the  evidence. 

Idem,    563 

7.  Even  after  a  verdict  is  rendered 
bv  a  jury,  on  an  issue  out  of  chancery, 
if  upon  tlie  proofs,  as  they  stood  at  the 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside  the  order  directing  the 
issue,  and  enter  a  decree  on  the  merits, 
as  disclosed  by  the  proofe  on  the  hear- 
ing when  the  issue  was  ordered. 

Idem,    563 

8.  It  is  the  duty  of  an  Appellate  Court 
reviewing  a  decree  founded  on  the  ver- 
dict of  a  jury,  rendered  on  an  isHue 
out  of  chancery,  to  look  to  the  state  of 
the  proofs,  at  the  time  the  issue  was 
ordered ;  and  if  satisfied  that  the  chan- 
cellor has  improperly  exercised  his 
discretion  in  directing  the  issue,  to 
render  a  decree,  notwitlistandiog  the 
verdict,  according  to  the  merits  as  dis- 
closed by  the  proofs  on  the  hearing, 
when  the  issue  was  ordered. 

Idem,    563 

1.  That  no  order  having  been  made 
at  the  January  term,  1872,  of  the  cir- 
cuit court  of  Ritchie  county,  that  by 
consent  of  parties  the  cause  might  be 
decided  in  vacation,  even  if  that  term 
of  the  court  had  been  held  by  the  regu- 
lar Judge  of  that  circuit,  his  decree  in 
vacation  would  have  been  unauthorized 
and  void ;  it  not  being  decided  whether, 
If  such  consent  order  had  been  made 
and  entered  on  the  record  book,  a  de- 
cree rendered  in  vacation  by  the  regu- 
lar Judge  of  that  circuit  would  or  would 
not  be  void. 
Johisony,  Young,  Caraon  <&  Bryant,    673 

2.  That  on  the  adjournment  of  the 
January  term  1872,  of  the  court  the 
judicial  power  of  the  Judge  of  the 
fourth  judicial  circuit  to  render  a  final 
decree  in  this  cause  ceased ;  and  even 
if  such  consent  decree  that  he  might 
decide  finally  the  cause  in  vacation  had 
been  entered,  it  would  have  conferred 
no  such  power  upon  him. 

Idem,    674 

3.  The  recitals  made  in  the  decree, 
entered  by  the  Judge  of  the  second 
judicial  circuit  at  the  April  term  of  the 
circuit  court  of  Ritchie  county,  of  what 
occurred  in  open  court  at  the  January 
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term  1872,  while  the  Judge  of  the 
fourth  judicial  circuit  was  presiding, 
cannot  be  regarded  as  the  equivalent 
of  a  consent  decree,  of  the  January 
term  1872,  to  submit  tlie  cause  in  vaca- 
tion entered  nunc  pro  tujic. 

Idem,    674 

4.  The  Judge  of  the  circuit  court  of 
Ritchie  county  had  no  authority  to  or- 
der the  decree  which  had  been  made 
by  the  Judge  of  the  fourth  judicial  cir- 
cuit in  vacation,  to  be  entered  upon 
the  chancery  order  book  of  the  circuit 
court  of  Wood  county. 

Idem,    674 

5.  The  Judge  of  the  circuit  court  of 
Wood  county  ought  not,  pursuant  to 
this  order  of  the  circuit  court  of  Ritchie 
county,  to  have  entered  this  decree 
made  in  vacation  ;  and  it  did  not  do 
this  when  it  entered  the  decree  of  the 
circuit  court  of  Ritchie  county,  which 
merely  recited  this  decree  rendered  in 
vacation. 

Idem,    674 

6.  The  Appellate  Court  will  not  dis- 
miss the  appeal  in  this  cause,  because 
the  decrees  aforesaid  were  rendered 
without  sufficient  authority,  but  will 
take  jurisdiction  of  the  cause  and  de- 
crees so  far,  and  so  far  only,  as  to  re- 
verse these  decrees,  and  remand  the 
cause  to  the  circuit  court  of  Wood 
county,  there  to  be  proceeded  with  and 
heard  and  determined  according  to  the 
rules  and  usages  governing  courts  of 
equity  in  this  iState. 

/(f<jm,    675 

7.  It  is  not  proper  for  the  Appellate 
Court  to  determine  and  decree  upon 
the  merits  of  the  cause,  as  the  cause 
has  never  been  heard  or  acted  upon 
either  by  the  circuit  court  of  Ritchie 
county,  or  the  circuit  court  of  Wood 
county,  but  only  by  the  Judge  of  the 
fourth  judicial  circuit  in  vacation,  who 
had  no  authority  to  render  such  decree, 
or  decide  the  cause. 

Idem,    675 

12.  Even  after  a  verdict  is  rendered 
by  a  jury  on  an  issue  out  of  chancery, 
if  ui)on  the  proofs,  as  they  stood  at  tlie 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside  the  order  directing  the 
issue,  and  enter  a  decree  on  the  merits, 


as  disclosed  by  the  proofs  on  the  hear- 
ing when  the  issue  was  directed. 

Jarrett  et  al.  v.  Jarrett  et  aL,     585 

13.  It  is  the  duty  of  an  Appellate 
Court,  in  reviewing  a  decree  loanded 
on  the  verdict  of  a  jury  rendered  on  an 
issue  out  of  chancery,  to  look  to  the 
state  of  the  proofs  at  the  time  the  lasae 
was  ordered,  and  if  satisfied  that  the 
chancellor  had  improperly  exercised 
his  discretion  in  directing  the  issue,  to 
render  a  decree,  notwithstanding  the 
verdict,  according  to  the  merits  as  dis- 
closed by  the  proofe  on  the  hearing 
when  the  issue  was  ordered. 

Idtta,    585 

14.  The  chancellor  may  in  the  exer- 
cise of  his  discretion  either  dinict  an 
issue,  or  refuse  to  do  so ;  but  this  dis 
cretion  must  be  properly  exercised,  and 
a  mistake  in  its  exercise  is  just  ground 
of  appeal. 

Idem,    585 

15.  Where  tliere  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  l>alanced, 
as  to  make  it  doubtful,  on  which  aide 
is  the  preponderance,  an  issue  oa^t 
to  be  directed ;  but  where,  though 
there  be  a  conflict,  it  is  not  of  such 
character,  no  issue  ought  to  be  ordered. 

Idem,     585 

16.  Such  doubt  in  the  mind  of  the 
chancellor  must  not  be  a  factitious  but 
a  reasonable  one,  justified  by  such  con- 
flict of  the  evidence. 

17.  Section  4  of  chapter  131  of  the 
Code  does  not  change  the  general  chan- 
cery practice  as  to  the  oriiering  of  is- 
sues ;  it  only  specifies  where  the  issoe 
may  hi'  tried,  in  the  circuit  court  that 
directs  it,  or  any  other  circuit  court  it 
may  designate. 

Idem,     585 

1.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearlv  balanced, 
as  to  make  it  doubtful  on  which  side  is 
the  preponderance,  an  issue  ought  to 
be  dire^Li ;  but  where,  though  there 
be  a  coiAnct,  it  is  not  of  such  a  charac- 
ter, no  issue  ought  to  be  ordered. 
McFarlaiid,  admr,  d  al.  v.  Douglasf,     637 

2.  Even  after  a  verdict  is  rendered  by 
a  jury  on  an  issue  out  of  chancery,  if, 
upon  the  proofs  as  they  stood  at  the 
hearing,  an  issue  ou^ht  not  to  have 
been  ordered,  it  is  we  duty  of  the 
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chancellor,  notwithstanding  the  ver- [cause  the  purchase  money  had  not 
diet,  to  set  aside  the  order  directing  the  been  paid,  or  ever  offeied  to  him  ;  if  S. 
issue,  and  enter  a  decree  on  the  merits,  did  in  fact  make  tender  of  the  money 
as  disclosed  by  the  proofs  on  the  hear-  with  his  bill,  then  under  the  pleadings 
ing,  when  the  issue  was  directed.  lin  the  cause,  it  was  the  duty  of  the 

Jdtin,  6;{7|court  to  direct  W.  to  make  the  deed 
.within  a  reasonable  time,  and  upon 
his  failure  to  do  so,   to  direct  a  com- 


DEEDS. 

Husband  and  wife  convey  land  to  a 
trustee  in  trust  to  sell  the'  same  and 
pay  to  the  husband  out  of  the  purchase 
money  a  certain  sum  and  pay  the 
balance  of  the  purchase  money  to  the 
wife  as  her  separate  property.     Held  : 

I.  This  is  a  conversion  of  the  land 
into  personalty. 

II.  A  subsequent  conveyance  by  the 
husband  of  all  his  right,  title  and  in- 
terest in  and  to  this  land  is  valid  to  con- 
vey his  right  to  so  much  of  the  pur- 
chase money  of  this  land,  when  it  shall 
be  sold  by  the  trustee,  as  by  the  first 
deed  the  husband  was  entitled  to. 

Zarw  V.  SfiwteU  et  al.y    43 

4.  On  the  30th  day  of  September 
1872  B.  procured  a  voluntary  convey- 
ance to  be  made  to  his  wife,  of  a  house 
and  lot  in  C.  At  the  time  the  convey- 
ance was  made,  he  was  not  indebted 
more  than  $218.00.  On  that  day  there 
was  paid  on  the  property  $1,500.00, 
which  he  had  before  given  to  his  wife, 
and  within  the  next  two  years  he  had 
•3,000,000,  which,  from  time  to  time, 
he  paid  on  said  property,  and  dis- 
charged the purhcase money;  and  debts 
to  the  amount  of  about  $1,250.00  had 
afterwards  accumulated,  after  such 
conveyance  and  during  the  time  such 


missioner  to  make  the  deed  to  S.;  but 
the  court  should  have  further  decreed 
the  payment  of  the  money,  tendered  in 
(50urt  by  the  bill,  to  have  been  made 
to  W.  upon  the  filing  of  the  deed  in 
the  cause. 

Siiodgrass  v.   Wolf.     159 

8.  If  the  money  was  not  tendered  in 
court  bv  the  bill,  the  court  should  have 
decreed  how  the  liioney  should  be  paid 
to  W.  upon  his  making  and  filing  the 
deed,  or  the  making  and  tiling  thereof 
by  a  commissioner  for  S.,  and  have  di- 
rected proper  surety  by  lien  on  said 
land  for  the  payment  of  said  money. 

Idi-m,     159 

9.  The  county  court  having  directed 
the  deed  to  be  made  to  S.  by  W.,  and 
upon  his  failure  to  do  so,  then  to  be 
made  by  a  commissioner,  but  not  hav- 
ing provided  in  its  decree  for  the  paj'- 
ment  of  the  purchase  money  to  W., 
nor  even  directed  any  surety  by  lien 
on  the  land  for  its' payment,  it  was 
error,  for  which  the  circuit  court 
should  have  reverseii  the  decree  and 
rendered  such  decree  as  the  county 
(!Ourt  should  have  done. 

Idem,     159 

1.  Mrs.  A.,  the  wife  of  A.,  deceased, 
as  the  next  friend  of  her  two  infant 


payments  were  being  made;  these  be-ichildren,  only  heirsat-law  of  A.,  insti- 
ing  all  the  material  facts  in  the  case,  on  *"*''"         '*  '~  "^  *       *  « -i^^  - 

the  question  of  fraud.    Held  : 

II.  But  in  fraud  of  his  existing  cred- 
itors, he  did  divert  his  means  from  the 
payment  of  his  debts,  and  invest  such 
means  in  said  property,  so  voluntarilv 
conveyed  to  his  wife;  and  his  said 
creditors  can  charge  the  said  real  estate 
for  the  payment  thereof. 


tutes  a  suit  in  chancery,  to  set  aside  a 
deed  of  trust,  executed  by  A.  in  his 
lifetime  to  G.  L.  C,  as  trustee,  to  secure 
a  debt  due  to  C,  on  the  ground  that  at 
the  time  the  deed  was  executed,  A.  was 
insane.  C.  and  G.  L.  C.  were  sworn  as 
witnesses  in  their  own  behalf,  and 
proved  that  at  the  time  the  deed  was 
executed,  they  both  being  present,  the 
jsaid  A.  was  of  sound  mind,  and  this 


Bo8ed:Co.etal,v.Bwvmetnx,,    122|opinion  they  base  upon  his  conduct 
7.  S.  files  his  bill  after  the  purchase,? ^^  conversation  at  the  time  and  be 
money  was  due,  and  therein  professes!  ^^^^^  • 


to  tender  the  purchase  money  in  court 
and  demands  the  deed;  and  W.in  his  an- 
swer does  not  deny  his  ability  to  make 
the  deed,  but  merely  asserts  that  he 
did  not  make  and  tender  the  deed  be- 


I.  That  under  the  second  exception 
to  section  2  of  chapter  130  of  the  Code 
the  evidence  is  inadmissible. 

II.  That  such  witnesses  under  said 
exception  were  incompetent  to  give  any 
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opinions  as  to  the  grantor's  sanity, 
based  on  an^  transaction  or  conversa- 
tions had  with  him  personally  at  that 
or  any  other  time. 

Andersorif  4:c.,  v.  Cranmer  et  al,,    562 

2.  The  point  of  time  to  be  looked  to 
by  the  court  or  jury,  in  determining 
the  competency  of  a  grantor  to  make  a 
deed,  is  that,  when  £e  deed  was  exe- 
cutea ;  but  the  condition  of  the  gran- 
tor*s  mind,  both  before  and  after  the 
execution  of  the  deed,  is  proper  to  be 
considered,  in  determining  what  was 
his  mental  condition  at  the  time  the 
deed  was  executed. 

Idem,    562 

3.  The  presumption  of  law  is  always 
in  favor  of  the  sanity,  at  the  time  the 
deed  wsis  executed,  of  a  person  whose 
deed  is  brought  in  question ;  and  the 
burden  of  proof  then  lies  u^on  him 
who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  insanity  has 
been  established,  in  which  case  the 
burden  is  shifted  to  him  who  claims 
under  the  deed. 

Idem,    562 

1.  Mere  inadequacy  of  price  is  not 
in  itself  sufficient  to  justify  a  court  of 
equity  in  setting  aside  a  deed. 

Jarrett  et  al.  v.  Jarrettet  al.,    584 

2.  Old  age  is  not  in  itself  sufficient 
evidence  of  incapacity  to  make  a  deed. 

Idem,    584 

3.  The  point  of  time  to  be  looked  to 
by  the  court  or  jury,  in  determining 
the  competency  of  a  grantor  to  make 
a  deed,  is  that  when  the  deed  was  exe- 
cuted. 

Idem,    584 

4.  Tlie  condition  of  the  grantor's 
mind,  both  before  and  after  the  execu 
tion  of  the  deed,  is  proper  to  be  con 
sidered  in  determining  what  w^as  his 
mental  condition  at  the  time  the  deed 
was  executed. 

Idem,    584 

5.  It  requires  more  capacity  to  make 
a  valid  deed,  than  it  does  to  make  a 
will. 

Idem,    584 

6.  The  presumption  of  law  is  alwavs 
in  favor  of  sanity,  at  the  time  the 
deed  was  executed,  of  a  person  whose 
deed  is  brought  in  question ;  and  the 
burden  of  proof  then  lies    upon  him 


who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  insanity  has 
been  established ;  in  which  case  the 
burden  is  shifted  to  him,  who  claims 
under  the  deed. 

Idem,    584 

7.  The  evidence  of  witnesses  pres- 
ent at  the  execution  of  the  deed  is  en- 
titled to  peculiar  weight. 

Idem,    584 

8.  The  evidence  of  physicians,  es- 
pecially those  who  attended  the  grant- 
or, and  were  with  him  considerably 
during  the  time  it  is  charged  he  was  of 
unsound  mind,  is  entitied  to  great 
weight. 

Idem,    584 

9.  Next  to  physicians  and  those  who 
were  present  at  the  time  the  deed  was 
executed,  either  as  attesting  witnesses 
or  otherwise,  are  those,  whose  intimacy 
in  the  family  has  given  them  an  oppor- 
tunity of  seeing  the  party  at  all  tunes, 
and  watching  the  operations  of  his 
mind. 

Idem,    584 

10.  The  mere  opiniora  of  witnesses 
not  experts  are  entitled  to  little  or  no 
regard :  unless  they  are  supported  bv 
go^  reasons  founded  on  facts  which 
warrant  them :  and  if  the  reasons  and 
facts  upon  which  they  are  founded  are 
frivolous,  the  opinions  of  such  wit- 
nesses are  worth  but  little  or  nothing. 

Idem,    584 

11.  Where  a  l^al  capacity  is  shown 
to  exist  in  the  grantor,  and  he  had  suf- 
ficient understanding  to  clearly  com- 
prehend the  nature  of  the  business,  and 
he  consented  freely  to  the  special  mat 
ter  about  which  lie  was  engaged,  and 
no  fraud  or  undue  influence  is  shown 
to  have  been  used  to  bring  about  the 
result,  the  validity  of  the  deed  cannot 
be  impeached,  however  unreasonable, 
imprudent  or  unaccountable,  it  may 
seem  to  others. 

Idem,    585 

DEMURRER  AND  DEMURRER  TO 
EVIDENCE. 

2.  It  was  not  necessary  for  the 
plaint iifs  to  aver  in  the  declaration 
that  they  were  not  guilty  of  n^ligence 
which  contributed  to  ttie  burning  of 
their  property,  or  in  other  words  that 
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they  were  not  guilty  of  contributory 
negligence. 

Snyder  et  al.  v.   P,   C.  d'  St.  L.   R  R. 
Co.  14 

3.  Negligence  in  the  plaintiff  con- 
tributing to  the  loss,  is  a  defense  at 
common  law,  the  benefit  of  which  the 
defendant  may  avail  himself  of  in  a 
proper  case. 

Iderrij     14 

1  A  general  demurrer  is  a  plea,  and 
may  be  filed  within  the  same  time  that 
any  otlier  plea  mav  be  received,  where 
no  other  plea  has  been  entered. 

CoyJe  V.  B..&  0.  K  R.  Co.,    94 

3.  If  the  court  below  declines  to  en- 
tertain a  demurrer,  and  the  declaration 
is  good,  the  defendant  is  not  prejudiced 
thereby. 

Idem,    94 

4.  Duplicity  in  a  count  in  a  declara- 
tion at  common  law^,  could  only  be 
taken  advantage  of  on  special  demur- 
rer. 

/rf^m,    94 

5.  Special  demurrers  are  abolished 
by  section  29  of  chapter  125  of  the 
Code ;  consequently  mere  duplicity  in 
a  count  in  a  declaration  does  not  viti- 
ate it 

Idem,    94 

1.  That  the  demurrer  was  proper Iv 
overruled,  as  the  plaintiff  by  his  bill 
makes  such  a  cause  that,  if  true,  enti- 
tles him  in  equity  to  relief  against  the 
defendant. 

Srvodgra^  v.  Wolf,    158 

Hunter  v.  Snyder*s  ex^or  et  al. — See  Case, 

198 

2.  The  burden  x,i  clmr^ing,  as  well  as 
proving  fraud  is  on  the  party  alleging  it ; 
and  while  it  is  not  necessary  or  proper 
that  he  should  spread  out  in  his  plead- 
ing the  evidence  on  which  he  relies, 
he  must  aver  fully  and  explicitlv  the 
facts  constituting  the  alleged  fraud; 
mere  conclusions  will  not  avail- 
Haie  V.  W,  Va.  Oil  and  Oil  Land.  Co.,  229 

1.  A  court  of  equity  ought  not  to 
grant  an  injunction,  to' stay  the  sale  of 
personal  property,  levied  on  by  asherift 
by  virtue  of  an  execution,  wHich  prop- 
erty is  owned  by  a  third  party,  when 
the  property  is  not  from  its  nature  of 
peculiar  value  to  the  owner ,  and  when 


its  sale  will  not  obviously  greatly  in- 
jure the  owner  by  the  consequent  dam- 
ages it  would  produce.  [See  Walker  v. 
HurU,  2  W.  Va.  401.1 
Baker  et  al.  v.  Rinekard  Mayer  ds  Co. 
et  al.,  *  238 

3.  If  the  property  is  owned  by  sev- 
eral different  parties,  not  jointly  but 
severally,  each  owning  a  separate  part 
of  the  property  by  titles  derived  from 
different  parties,  the  owners  in  such 
case  cannot  unite  in  a  bill  to  enjoin 
the  sale.  Such  a  bill  should  be  dis- 
missed on  demurrer  as  multifarious. 

Idem,    238 

2.  When  a  demurrer  to  a  bill  has 
been  overruled,  and  the  defendants 
fail  thereafter  to  answer  the  bill  on  the 
day  specified  by  the  court  in  its  order 
dissolving  the  injunction,  and  a  decree 
is  thereupon  entered  under  section  30 
of  chapter  125  of  Code  of  W.  Va.,  for 
the  relief  prayed  for  in  the  bill,  such 
a  decree  cannot  be  reversed  or  correct- 
ed by  the  circuit  court,  on  motion, 
under  the  5th  section  of  chapter  134  of 
the  Code  of  W.  Va.,  as  a  decree  taken 
for  confessed. 

Gat^  <fc  Bro.  v.  Cragg  rt  a/.    300 

1.  A  bill  is  filed  by  H.,  to  set  up  a 
lost  receipt,  which  the  defendant.  P., 
had  given  H.,  as  constable,  for  certain 
claims  put  in  the  said  constable's  hands 
for  collection.    On  demurrer,  Held  : 

I,  Equity  has  jurisdiction  notwith- 
standing courts  of  law  exercise  juris- 
diction in  the  same  class  of  cases. 

Hickman  \.  Painter  et  al.,    386 

1.  S.  A.,  of  Wetzel  county,  by  six 
several  deeds  executed  and  acknowl- 
edged by  him  at  the  same  time  and  be- 
fore the* same  justice,  conveyed  six  par- 
cels of  land  in  Marshall  county  to  six 
of  his  children  under  such  circum- 
stances as  constitute  one  act  and  trans- 
action. About  ten  days  afterwards  S. 
A.  died.  Shortly  afterwards  four  other 
children  and  legal  heirs  of  said  S.  A. 
filed  their  bill  against  said  six  grantees 
jointly,  to  set  aside  said  deeds,  sub- 
stantiallv  upon  the  ground,  that  S.  A. 
was  at  the  time  said  deeds  were  made, 
not  of  sound  mind  and  was  mentally 
incompetent,  at  the  time  said  deeds 
were  executed  and  acknowledged,  to 
make  the  said  deeds;  and  that  tney 
were  obtained  from  said  S.  A.  fraudu- 
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lently  and  by  undue  influence,  and 
were  not  his  deeds.  Upon  demurrer 
to  the  bill  the  circuit  court  ovemil«i 
the  demurrer.     Held  : 

That  said  bill  is  not  multifarious; 
and  that  the  court  did  not  err  in  over- 
ruling the  said  demurrer. 

Arnold  et  al,  v.  Arnold  et  al.,    449 

2.  Where  there  are  several  counts  in 
a  declaration,  and  a  general  demurrer 
is  filed  to  a  whole  declaration,  and  one 
or  more  of  the  counts  is  good,  the  de 
murrer  should  be  overruled. 
Nutter  V.  tSydmgfrirker — (8ee  case),    635 

5.  In  a  case  tried  by  the  court  in 
lieu  of  a  jury,  the  defendant  must 
be  regarded  as  a  demurrant  to  the 
plaintiffs  evidence ;  and  the  judgment 
of  the  court  below  will  not  be  reversed, 
unless  it  is  plainly  erroneous. 

irf/TO,  535 

Smith  V.  McLain  -  See  case,    654 

1.  When  the  record  of  the  proceed- 
ings in  a  cause,  (being  an  action  of 
a«wxmmt/),  at  a  term  at  which  there  was 
a  trial  by  jury,  shows  that  after  the 
jury  was  duly  impaneled  and  sworn, 
the  defendant  filed  a  demurrer  to  the 
plaintiffs'  evidence  ^ven  in  the  cause^ 
and  that  the  plaintiff,  joined  in  such 
demurrer,  before  verdict ;  and  that  the 
jury  found  a  verdict  for  plaintiff,  and 
assessed  the  damages,  which  verdict 
was  unconditional  upon  its  face,  such 
verdict  will  be  held  to  be  conditional 
and  subject  to  the  opinion  and  judg 
ment  of  the  court  upon  the  demurrer 
to  the  evidence. 

Green  &  Co.  v.  P.   W.  &  Ky,  R  R  Co., 

686 


2.  When  there  is  a  demurrer  to  the 
evidence,  an  unconditional  verdict  on 
its  face,  by  the  jury,  is  not  error,  pro- 
vided tne  demurrer  to  the  evidence  be 
afterward  passed  upon  and  determined 
by  the  court;  but  it  is  error  in  the 
court  to  render  judgment  upon  the 
verdict  of  the  jury  in  such  case  regard- 
less of,  and  without  determining,  the 
demurrer  to  the  evidence. 

Idem,    685 

3.  Where  the  verdict  of  the  jury  is 
conditional  and  subject  to  the  opinion 
and  judgment  of  the  court  upon  a  de- 
murrer to  the  evidence,  it  (the  verdict) 
continues  conditional,  until  proper 
action  of  the  court  is  taken  upon  the 


demurrer,  and  judgment  is  rendered, 
or  it  is  set  aside. 

Idrm,    6H5 

4.  Where  the  record  of  the  proceed- 
ings in  the  cause,  as  entered  at  different 
terms  of  the  court,  is  contradictory  ap- 
parently, as  to  whether  a  demurrer  to 
the  evidence  had  been  file4  by  the  de- 
fendant, and  joinder  therein  by  the 
plaintiff,  before  the  jury  rendered  their 
verdict  in  the  cause,  which  is  uncon- 
ditional upon  its  face ;  and  it  is  cleariy 
deducible  from  the  whole  record  re- 
lating thereto,  that  the  verdict  of  the 
jury  was  found  with  the  understanding 
and  belief  of  the  court,  the  parties, 
their  counsel  and  the  jury,  that  the 
defendant  had  filed  a  demurrer  to  the 
evidence,  and  the  plaintiff  had  jeined 
therein:  the  verdict  of  the  jury  in 
such  case,  though  imconditional  on  its 
face,  will  be  held  to  be  conditional,  and 
as  having  been  rendered  subject  to  a 
demurrer  to  the  evidence. 

Idem,    685 

DEPOSITIONS. 

4.  Affidavits  and  depositions,  not  re- 
ferred to  in  any  decree  or  order  in  a 
chancery  suit,  are  no  part  of  the  record. 
HiUeary  &  Johnwn  et  al.   v.    Thompton 

et  al..  113 

3.  Where  the  objection  to  a  deposi- 
tion is  as  to  the  competency  of  the 
witness,  it  will  be  considered  by  the 
Appellate  Court,  though  no  objection 
was  made  in  the  court  below. 

Bose  dc  Co.  etal.  v.  Brawn  et  ux.,    122 


2.  To  such  bill,  the  clerk  appends 
his  jurat,  thus:  "Sworn  to  in  open 
court  by  1  he  plaintiff. ' '    Held  : 

I.  That  as  the  plaintiff  swore  to  the 
bill  in  open  court,  and  as  the  bill  spe- 
cifically alleges  the  loss  of  the  receipt, 
the  oath,  thus  taken  or  made,  is  suffi- 
cient to  answer  the  requirement  of  the 
law  as  to  a  lost  instrument. 

Hickman  y.  Painter  et  al.,    386 

3.  Where  the  order  of  the  circuit 
court,  referring  a  cause  to  a  person  to 
take,  state  and  settle  an  account  of  in- 
debtedness, designates  him  ''a  maater 
commimoner  of  thw  court"  and  there  is 
nothing  in  the  record  to  show  he  was 
not  one  of  the  commissioners  of  the 
court.    Held: 

I.  The  Appellate  Court  will,  in  such 
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i^ase,  consider  him  regularly  appointed 
and  qualified  as  such  commissioner. 

II.  As  such  commissioner,  he  is  au- 
thorized not  only  to  take  and  state  the 
account  referrea  to  him,  but  also  to 
take  depositions. 

Idem,      386 

DILIGENCE. 

Snyder  d  al.  v.  P.,  C.  <ir  St.  L.  R.  R,  Co, 
—See  case.  14 

I.  A  new  trial  will  not  be  ^ranted  on 
the  ground  of  after-discovered  evidence, 
where  the  evidence  is  such  as  by  the 
use  of  reasonable  diligence  might  have 
been  discovered  before  the  former  trial. 

Lucwi  Jr.  v.  Locke  et  al,,    81 

7.  There  is  evidence  tending  to  prove 
that  a  colt  is  killed  by  an  engine  on  a 
railroad,  and  to  prove  that  the  servant 
of  the  railroad  company  carelessly  and 
negligently  put  down  the  fence, 
through  which  the  colt  escaped  from 
the  field  on  to  the  railroad  track  ;  evi- 
dence is  ofiered  to  show,  that  a  cherry 
tree  was  cut  at  the  place  where  the 

,  colt  went  through  the  fence,  and  that 
it  could  not  have  been  cut  without  lay- 
ing down  the  fence  ;  and  to  prove  that 
the  agent  of  the  railroad  company  cut 
the  tree,  and  necessarily  put  down  the 
fence,  the  following  declaration  of  the 
agent  of  the  railroad  company,  made 
at  another  time  and  at  a  different 
place,  and  on  the  farm  of  another,  to- 
wit :  *'The  section  'boss*  told  him  (the 
witness),  that  he  had  been  ordered  by 
the  railroad  company  to  cut  all  the 
trees  along  the  line,  and  that  they  had 
cut  all  the  trees  from  Summit  Point 
down."  Held  : 
That  the  evidence  was  inadmissible. 
Coyle  v.  B,  d-  O.  R.  R.  Co.,      94 

8.  The  employes  of  a  railroad  com- 
pany are  bound  to  use  ordinary  care 
and  diligence,  so  as  not  unnecessarily 
to  injure  the  property  of  others  on  the 
track. 

Idem,    94 

5.  To  authorize  the  granting  of  anew 
trial  on  the  ground  of  after-diacovered 
evidence,  four  things  are  necessary : 

II.  It  must  be  such  as  reasonable  dil 
igence.  on  the  part  of  the  party  asking 
it,  could  not  have  secured  at  the  for 
mer  trial. 

State  v.  BetioU,    704 


5.  In  a  suit  to  settle  up  a  decedent's 
estate  and  to  charge  his  personal  and 
real  estate  with  the  payment  of  all  his 
debts,  if  the  administrator  has  reported 
certain  debts  as  solvent  or  doubtful,  he 
must  show  that  they  have  not  been 
collected  without  fault  on  his  part,  but 
if  he  made  such  a  report  early  in  the 
war,  and  he  resided  in  a  county  in 
which  the  war  was  waged  actively, 
and  those  debts  appear  to  have  been 
unavailable  shortly  after  the  war,  in 
the  absence  of  any  evidence  to  show 
that  the  administrator  has  been  guilty 
of  negligence,  he  ought  not  to  be 
charged  with  such  debt. 
EstUld:  Eakie  et  al  v.  McClintic's  adm'r 

et  id.,  399 

DISCRETION. 

7.  Upon  a  bill  to  enforce  a  judgment 
lien,  the  court  may  decree  a  sale  of  the 
land ;  but  it  is  not  bound,  and  ought 
not  to  decree  such  sale,  if  the  rents  and 
profits  of  the  land  will  satisfy  the  liens 
charged  upon  it  in  a  reasonable  time, 
unless  consent  to  such  sale  be  made. 

Roue  &  Co,  et  al.  v.  Bromi  el  tix.,    123 

8.  What  is  a  reasonable  time,  is  a 
matter  of  discretion,  to  be  exercised  by 
the  court. 

Idem,    123 

9.  The  discretion  so  to  be  exercised 
is  not  an  arbitrary  one,  but  a  sound 
discretion  in  the  interest  of  fairness 
aad  prudence  toward  all  the  parties  in- 
terested, and  is  of  course  reviewable 
in  the  Appellate  Court. 

Idem,    123 

11.  The  inferior  court  must  be  called 
on  to  say,  whether  in  a  reasonable 
time  the  rente  and  profits  of  the  real 
estate  will  pay  the  liens  charged  upon 
it ;  and  this  discretion  must  first  be  ex- 
ercised by  tlie  court  below,  before  this 
Court  will  reuieiv  the  decree  of  said 
court ;  and  upon  such  review  this 
Court  will  not  reverse  it  unless  it  ap- 
pear that  the  court  erred  in  the  exer- 
cise of  that  discretion. 

Idnn,    123 

4.  The  chancellor  may,  in  the  exer- 
cise of  his  discretion,  either  direct  an 
issue  or  refuse  to  do  so ;  but  this  dis- 
cretion must  be  properly  exercised; 
and  a  mistake  in  its  exercise  is  just 
ground  of  appeal. 

Anderson  S:c,  y.  Cranmer  el  al,    562 
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5.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced, 
as  to  make  it  doubtful  on  which  side  is 
the  preponderance,  an  issue  ought  to 
be  directed ;  but  where,  thougli  there 
be  a  conflict,  it  is  not  of  such  cliaracter, 
no  issue  ought  to  be  ordered. 

Id^iii,    563 

6.  Such  doubt  in  the  nun<l  of  the 
chancellor  must  not  be  a  factitious 
but  a  reasonable  one;  justifled  by  such 
conflict  of  the  evidence, 

Idt'iHy    «5G3 

7.  Kven  after  a  verdic^t  is  rendered 
by  a  jury  on  an  issue  out  of  chancery, 
if  upon  the  proofs,  as  tliey  stocxl  at  the 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside*  the  order  directing 
the  issue,  and  enter  a  detTee  on  the 
merits,  as  disclosed  by  the  proofs  on 
the  hearing  when  the  issue  was  ordered. 

Idem,    663 

8.  It  is  the  duty  of  an  Appellate 
Court  in  reviewing  a  decree  founded  on 
the  verdict  of  a  jury,  rendered  on  an 
issue  out  of  chancery,  to  look  to  the 
state  of  the  proofs,  at  the  time  the  issue 
was  ordered ;  and  if  satisfied  that  the 
chancellor  has  improperly  exercised  his 
discretion  in  directing  the  issue,  to 
render  a  decree,  notwithstanding  the 
verdict,  according  to  the  merits  as  dis- 
closed by  the  proofs  on  the  hearing, 
when  the  issue  was  ordered. 

Idem,    563 

13.  It  is  the  duty  of  an  Appellate 
Court,  in  reviewing  a  decree  founded 
on  the  verdict  of  a  jury  rendered  on  an 
issue  ought  of  chancery,  to  look  to  the 
state  of  the  proofs  at  the  time  the  issue 
was  ordered,  and  if  satisfied  that  the 
chancellor  had  improperly  exercised 
his  discretion  in  directing  the  issue,  to 
render  a  decree,  notwithstanding  the 
verdict,  according  to  the  merits  as  dis- 
closed by  the  proofe  on  the  hearing 
when  the  issue  was  ordered. 

Jarrett  d  al.  v.  Jarrdt  et  al.f    585 

14.  The  chancellor  may  in  the  exer- 
cise of  his  discretion  either  direct  an 
issue,  or  refuse  to  do  so ;  but  this  dis- 
cretion must  be  properly  exercised, 
and  a  mistake  in  its  exercise  is  just 
ground  of  appeal. 

Idem,    585  sent 


7.  Upon  a  bill  to  enforce  a  jadgment 
Hen,  the  court  may  decree  a^e  of  the 
land ;  but  it  is  not  bound,  and  oaght 
not  to  decree  such  sale,  if  the  rents  and 
profits  of  the  land  will  satisfy  the  liens 
charged  upon  it  in  a  reasonable  time, 
unless  consent  to  such  sale  be  made. 

Riined'  Co.  d  al.  v.  Brovni  d  mjt.,     123 

8.  What  is  a  reasonable  time,  is  a 
matter  of  dis^rretion,  to  be  exercised  by 
the  court 

Idnn,     123 

9.  The  discretion  so  tobeexerciaedis 
not  an  arbitrary  one,  but  a  sound  dis* 
cretion  in  the  interest  of  fairneas  and 
prudence  toward  all  the  parties  inter- 
estiMl,  and  is  of  course,  reviewable  in 
the  Appellate  Court. 

Idnn,     123 

DUPLICITY. 

4.  Duplicity  in  a  count  in  a  declara- 
tion at  common  law,  could  only  be 
taken  advantage  of  on  special  demur- 
rer. 

Coyle  V.  B.  &  0.  R.  R.  Co.,      <H 

5.  Special  demurrers  are  abolished 
by  section  29  of  chapter  125  of  the 
Code  ;  consequently  mere  duplicity  in 
a  count  in  a  declaration  does  not  viti- 
ate it. 

Idem,    94 

EMPLOYES. 

8.  The  employes  of  a  railroad  com- 
pany are  l)ound  to  use  ordinary  care 
and  diligence,  so  as  not  unnecessarily 
to  injure  the  property  of  others  on  the 
track. 

Coyle  V.  B.  d:  0,  R,  R,  Co.,      94 

ERROR. 

1.  The  order  of  dismissal  of  August 
23,  1870,  although  irregular  and  erro- 
neous, cannot  now  be  reviewed  and 
reversed,  a  writ  of  error  thereto  not 
having  been  taken  in  time. 
Farmers  Batik  v.  Montgomery  H  al,    169 


2.  All  proceedings  subsequent  to  said 
order  of  dismissal  are  coram  non  judice^ 
except  the  order  quashing  the  execu- 
tion issued  in  the  csuse  sabsequent  to 
said  order  of  dismissal,  said  execution 
having  issued  without  judgment. 

Idtm,    1G9 

1.  A  clerical  error  in  entering  a  con- 
decree  may  be  corrected  by  the 
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original  draft  of  the  decree,  fiimiBhed 
the  clerk  by  the  court,  on  motion  at 
any  time  under  the  provisions  of  sec 
tion  5  of  chapter  134  of  the  Code. 

Manian  v.  Fahy^    482 

2.  A  consent  decree,  except  where 
SQch  clerical  error  has  occurred,  can 
never  be  modified  or  altered  without 
the  consent  of  parties,  not  even  during 
the  term  at  which  it  was  entered. 

Idera,     482 

2.  When  a  demurrer  to  a  bill  has 
been  overruled,  and  the  defendants 
fail  thereafter  to  answer  the  bill  on  the 
day  specified  by  the  court  in  its  order 
dissolving  the  injunction,  and  a  decree 
is  there  apon  entered  under  section  30 
of  chapter  125  of  Code  of  W.  Va.,  for 
the  relief  prayed  for  in  the  bill,  such  a 
decree  cannot  be  reversed  or  corrected 
by  the  circuit  court,  on  motion,  under 
.  the  5th  section  of  chapter  134  of  the 
Code  of  W.  Va.,  as  a  decree  taken  for 
con  f essed . 

Gates  iSc  Bro,  v.  Cragg  ei  a/.,    300 

EVIDENCE. 

4.  The  plea  in  the  cause  was  not 
guilty,  on  which  issue  was  joined,  and 
at.  the  trial  before  the  jury,  after  the 
evidence  was  given  to  the  jury  by  both 
parties,  the  defendant's  counsel  asked 
the  court  to  instruct  the  jury  as  fol 
lows,  viz : 

**  1st  Proposition— For  a  railroad  com- 
pany to  permit  grass  and  weeds  to 
grow  and  remain  upon  its  right  of  way, 
outside  of  its  water  table,  and  more 
than  four  feet  from  its  track,  through 
a  sparsely  settled  region  of  county 
and  not  near  to  valuable  buildings, 
when  such  grass  and  weeds  are  in  such 
quantity  and  so  small  in  growth  that 
they  cannot  be  mown^  is  not  negligence, 
and  that  negligence  is  the  want  of  or- 
dinary care  in  this  case,  by  which  is 
meant  such  care  as  men  of  ordinary 
care  and  prudence  use  under  like  cir 
cumstances. 

2d  Proposition— Unless  the  plaintifl's 
have  proved  by  a  preponderance  of 
evidence  that  the  defendant  failed  to 
keep  its  ground  at  the  place  where  this 
fire  started,  or  from  where  it  spread 
upon  the  plaiatiffs'  land,  as  free  from 
grass  or  weeds,  or  leaves  as  other  rail- 
roads managed  with  care  and  prudence 
are  kept,  then  the  plaintiffs  cannot  re- 

109 


cover  in  this  action,  and  your  verdict 
must  be  for  the  defendant. 

3d  Proposition  -The  burden  of  proof 
is  on  the  plaintiff,  and  before  he  cau 
recover  in  this  action,  he  must  satisfy 
you  by  a  preponderance  of  evidence 
that  the  defendant  was  guilty  of  negli- 
gence in  this  matter  at  issue  in  this 
case,  which  is:  Did  the  defendant,  on 
the  29th  day  of  last  October,  keep  its 
railroad  ground,  at  the  place  wnere 
the  fire  was  on  said  railroad  ground  as 
as  free  from  grass,  weeds  and  leaves, 
or  either  of  them,  as  men  of  ordinary 
care  and  prudence  do  under  the  same 
or  similar  circumstances. 

4th  Proposition— If  the  plaintiffs 
knew  the  place  where  this  fire  started, 
and  from  whence  it  spread  to  their  land 
was  a  place  where  fire  had  often  caught 
from  sparks  emitted  from  the  defend- 
ant's locomotives  in  their  ordinary  use 
in  passing,  and  permitted  grass  and 
weeds  to  ^row  and  remain  upon  their 
lands  adjoining  said  place  to  the  same 
extent  the  defendant  allowed  grass  and 
weeds  to  grow  and  remain  upon  its  ad- 
joining lands,  the  plaintiffs'  are  guilty 
of  contributory  negligence  and  cannot 
recover  in  this  action. 

5th  Proposition— The  question  wheth- 
er the  locomotive  was  in  good  order  or 
well  managed  is  not  in  this  case,  and 
you  will,  therefore,  wholly  disregard 
all  that  has  been  heard  or  said  upon 
that  subject. 

But  the  court  refused  to  give  the  first, 
second  and  fourth  instructions  so  asked 
by  the  defendant,  and  the  latter  por- 
tion of  the  third.    Held  : 

For  reasons  stated  in  the  opinion  of 
the  Court  filed  in  the  cause,  that  the 
circuit  court  did  not  err  in  refusing  to 
give  to  the  jury  the  first,  second  and 
fourth  instructions  so  asked  by  the  de- 
fendant's counsel,  and  the  latter  por- 
tion or  clause  of  the  third. 
Snyder  ei  al.  v.  P.  C.  &  SL  L.  R,  R.  Co., 

15 

5.  The  true  question  involved  in  the 
issue  touching  the  matter  of  negligence 
on  the  part  of  the  defendant  to  be  de- 
termined by  the  jury  was,  fnytn  the  em- 
dence  and  all  the  circunvstances  and  mr- 
roundingity  including  the  dryness  of  Hie  time., 
did  the  defendant  permit  such  an  accumu- 
lation  of  grass,  weeds  or  leaves  of  a  com- 
bustible nature  within  its  right  of  way  at 
the  point  where  tlie  said  fire  occurred,  ex- 
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posed  to  iffniiion  by  its  engines,  as  imiUd  colt 
not  be  permiUed  or  done  by  a  cautious  and 
prudent  man  upon  his  own  premises,  if 
ixposed  to  the  same  hazard  from  fire  as  the 
accumvJation  of  dry  grass,  weeds  or  leaves 
upon  thesaid  right  of  uay  of  the  defendant. 

Idem,    16 


1.  In  an  indictment  for  obtaining 
money  by  false  pretenses  it  is  necessary 
to  prove  that  the  prosecutor  was  in- 
duced to  part  with  nis  raonev  by  rely- 
ing on  the  false  pretenses  of  the  pris- 
oner ;  but  the  allegation  in  the  indict- 
ment that  the  prisoner,  by  means  of 
specified  false  pretenses,  obtained  such 
money  is  a  sufiicient  allegation  of  these 
facts  so  required  to  be  proven. 

State  V.  Hurst,    54 

2.  In  such  an  indictment  it  is  ne- 
cessary to  prove  that  the  prisoner  knew 
that  the  pretenses  were  false ;  but  such 
knowledge  is  suffi<!iently  alleged  in  the 
indictment  by  saving  that  the  prisoner 
knowingly,  designedly,  falsely  and 
feloniously  pretended;  the  matters  of 
fact  constituting  the  false  pretenses, 
specifying  them. 

Idem,    54 

1.  A  new  trial  will  not  be  granted  on 
the  ground  of  after-discovered  evidence, 
where  the  evidence  is  such  as  by  the 
use  of  reasonable  diligence  might  have 
been  discovered  before  the  former  trial. 

Lm-aa  Jr.  v.  Locke  et  al,,     81 

2.  Neither  will  a  new  trial  be  granted 
on  such  ground,  unless  in  the  opinion 
of  the  court  such  after-discovered  evi- 
dence, if  before  the  jury,  ought  to  pro- 
duce a  different  verdict. 

Idem,     81 

6.  Where  the  acts  of  the  agents  will 
bind  the  principal,  there  his  repre- 
sentations, declarations  and  admissions 
respecting  the  subject  matter  will  bind 
the  principal,  where  made  at  the  same 
time  and  constituting  a  part  of  the  res 
gestie. 

Coyie  v.  B.  &  0.  R.  R.  Co.,    94 


7.  There  isevidence  tending  to  prove 
that  a  colt  is  killed  by  an  engine  on  a 
railroad,  and  to  prove  that  the  servant  18' 
of  the  railroad  company  carelessly  and 
negligently  put  down  the  fence, 
through  which  the  colt  escaped  from 
the  field  on  to  the  railroad  track  ;  evi- 
dence is  offered  to  show,  that  a  cherry 
tree  was  cut  at  the  place  where  the 


went  through  the  fence,  and  that 
it  could  not  have  been  cut  withoat  lay- 
ing down  the  fence  ;  and  to  prove  that 
the  agent  of  the  railroad  company  ont 
the  tree,  and  necessarily  put  aowu  the 
fence,  the  following  declaration  of  the 
agent  of  the  railroad  company,  made 
at  another  time  and  at  a  different 
place,  and  on  the  iarm  of  another,  to- 
wit :  "The  section  ^boss"  told  him  (the 
witness),  that  he  had  been  ordered  by 
the  railroad  company  to  cut  all  the 
trees  along  the  line,  and  that  they  had 
cut  all  the  trees  from  Summit  Foint 
down."  Held  : 
That  the  evidence  was  inadmiaBible. 

8.  The  employes  of  a  railroad  com- 
pany are  bound  to  use  ordinary  care 
and  diligence,  so  as  not  unnecessarily 
to  injure  the  property  of  others  on  the 
track. 

Idem,    94 

4.  Affidavits  and    depositions,  not 
referred  to  in  any  decree  or  order  in  a 
chancery  suit,  are  no  part  of  the  re- 
cord. 
HiHeary  &  Johnson  et  al.   v.   Tlunnpmm 

et  al.,  118 

1.  In  a  suit  where  husband  and  wife 
are  plaintiffs  or  defendants,  the  evi- 
dence of  one  cannot  be  received  for  or 
against  the  other. 

Rose  dc  Co.  et  al.  v.  Brown  et  ux.,    122 

2.  The  22d  and  23d  sections  of  chapter 
130  of  the  Code  of  West  Virginia, 
make  no  material  change  in  the  com- 
mon law,  as  to  husband  and  wife 
giving  evidence  for  or  against  each 
other,  in  a  cause  in  which  they  are 
parties,  except  in  an  action  or  snit 
between  husband  and  wife. 

Idem,    122 

3.  Where  the  objection  to  a  deposi- 
tion is  as  to  the  competency  of  the 
witneas,  it  will  be  considered  by  the 
Appellate  Court,  though  no  objection 
was  made  to  it  in  the  court  below. 

Idem,     122 


4.  On  the  30th  day  of  September 
172  B.  procured  a  voluntary  convey- 
ance to  be  made  to  his  wife,  of  a  houae 
and  lot  in  C.  At  the  time  the  convey* 
ance  was  made,  he  was  not  indebted 
more  than  $218.00.  On  that  day  there 
was  paid  on  the  property  $1,500.00, 
which  he  had  before  given  to  his  wile. 
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and  within  the  next  two  years  he  had 
9^,000.00.  which,  from  time  to  time, 
he  paid  on  said  property,  and  dis- 
charged the  purchase  money;  and  debts 
to  the  amount  of  about  $1,250.00  had 
afterwards  accumulated,  after  such 
conveyance  and  during  the  time  such 
payments  were  being  made ;  these  be- 
ing all  the  material  facts  in  the  case,  on 
the  question  of  fraud.    Held  : 

I.  That  these  facts  are  not  sufficient 
to  make  a  prima  facie  case  of  fraudu 
lent  intent,  in  B.,  at  the  time  the  vol- 
untary conveyance  was  by  him  pro- 
cured to  be  made ;  and  said  convey- 
ance is  not  fraud  in  fact. 

II.  But  in  fraud  of  his  existing  cred 
itors,  he  did  divert  his  means  from  the 
payment  of  his  debts,  and  invest  such 
means  in  said  property,  so  voluntarily 
conveyed  to  his  wife;  and  hie  said 
creditors  can  charge  the  said  real  estate 
for  the  payment  thereof. 

I(Um,    122 

5.  In  the  case  of  a  purchase  by  a 
wife  during  coverture,  the  burden  is 
upon  her  to  prove  distinctly  that  she 
paid  for  the  thing  purchased,  with 
funds  not  furnished  by  her  husband. 
Evidence  that  she  purchased  amounts 
to  nothing,  unless  it  is  accompanied 
by  clear  and  full  proof,  that  she  paid 
for  it  with  her  own  separate  funds.  In 
the  absence  of  such  proof  the  jpre- 
sumption  is,  that  her  husband  furnish- 
ed the  means  of  payment. 

Idem,    123 

1.  A  legal  presumption  of  payment 
of  a  bond  given  for  the  payment  of 
money,  does  not  arise  from  mere  lapse 
of  time,  where  the  bond  has  not  been 
due  for  twenty  years,  before  commence- 
ment of  suit,  for  the  recovery  of  the 
sum  thereby  due  and  payable.  If  a 
shorter  period  even  a  single  day  less 
than  twenty  years  has  elapsed,  the 
presumption  of  satisfaction  from  mere 
lapse  of  time  does  not  arise. 

SadUr^s  admW  v.  Kennedy* ni  adm^x    187 

2.  While  the  mere  lapse  of  twenty 
years,  without  explanatory  circum- 
stances, affords  a  presumption  of  law 
that  the  debt  is  paid,  even  though  it  be 
due  by  specialty,  still  payment  mav  be 
inferred  by  the  jury  from  circumstances 
with  the  lapse  of  a  shorter  period  of 
time  than  twenty  years* 

Idem,    187 


3.  When  an  action  is  brought  on  ra 
bond,  if  twenty  years  elapse  between 
the  time  of  its '  becoming  due  and  of 
the  institution  of  the  action,  the  defend- 
ant may,  without  pleading  the  statute  of 
limitations,  rely  upon  presumption  of 
payment ;  amd  upon  issue  joined  or  plea 
of  payment,  payment  may  be  inferred 
by  the  iury  from  circumstances  coupled 
with  a  lapse  of  a  shorter  period  tnan 
twenty  years. 

Idem,    187 

4.  The  courts  decide,  if  evidence  is 
pertinent  and  proper,  before  it  is  sub- 
mitted to  a  jury  ;  and  if  it  be  imperti- 
nent or  too  remote  from  the  question 
involved  in  the  issue,  will  reject  it. 

Idem,     187 

5.  A  case  in  which  certain  specified 
circumstances,  standing  alone  and  un- 
connected with  others,  were  properly 
rejected  as  evidence.  (See  opinion  of 
the  Court  in  this  cause. 

Idem,    187 

Hunter  v.  Snyder^ »  ex^or  ft  al. — See  Case. 

198 

4.  If  after-discovered  facts  and  tes- 
timony render  it  necessary  for  an  ac- 
count of  such  scope,  the  complainant 
should  be  permitted  to  file  a  supple- 
mental bill,  and  thus  present  a  proper 
cause  for  such  an  account. 

Batigher  v.  Eichdhergcr,    218 

1.  The  burden  of  charging,  as  well  as 
proving  fraud  is  on  the  party  alleging  it ; 
and  while  it  is  not  necessary  or  proper 
that  he  should  spread  out  in  his  plead- 
ing the  evidence  on  which  he  relies, 
he  must  aver  fully  and  explicitly  the 
facts  constituting  the  allegrd  tVand; 
mere  conclusions  will  not  avail. 
Hole  V.  W.  Va,  Oil  and  Oil  Land.  Co.,  229 

2.  It  is  not  error  to  reject  a  special 
plea  setting  up  matter  in  defense  to 
the  action,  when  the  plea  of  non-as- 
sumpsit is  filed;  and  the  matter  of 
defense  of  such  plea  may  be  given  in 
evidence  underthep'eaof  non  assump- 
sit. 

Idem,    229 

1.  When  C.  made,  acknowledged 
and  delivered  a  deed  of  trust  to 
McP.  to  ^cure  a  debt  to  P.  for  $777.00, 
and  also  to  secure  other  debts  in  the 
deed  of  trust  specified ;  and  in  said 
deed  of  trust  C.  expressly   covenants 
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and  agreee,  that  he  will  pay  each   ofltate,    excepts,    which   exceptions  are 


said  debts  respectively,  on  or  before 
the  expiration  of  two  years  from  the 
date  of  said  deed  of  trust.    Held: 

That  on  default  being  made  in  the 
payment  of  P.'s  debt,  he  may  bring  hip 
action  at  law*  founded  on  said  express 
covenant  and  agreement  for  the  recov- 
ery of  his  debt,  and  he  is  not  bound  in 
the  first  instance  to  resort  for  satisfac- 
tion to  the  property,  conveyed  in  trust 
to  secure  the  debts  therein  specified. 
Calir^n  V.  Prindle's  admW  ei  at,    307 


2.  C.  claims  that  he  executed  his 
note  or  bond  to  P.,  on  the  10th  dav  of 
February  1860,  to  secure  the  payment 
of  which,  said  deed  of  trust  was  exe- 
cuted by  him,  and  that  afterwards,  in 
the  year  1861,  he  paid  and  settled  said 
not«  or  bond  with  P.,  with  an  order  he 
had  against  P.,  drawn  by  T.;  and  said 
note  or  bond  was  then  and  there  deliv- 
ered up  to  him  by  said  P.;  that  he  (C.) 
afterwards  lost  said  note  or  bond,  or 
the  same  was  destroyed  while  in  his 
possession ;  that  he  has  made  diligent 
search  for  the  same,  and  has  been 
unable  to  find  it  P.  died,  and  M, 
qualified  as  administrator  of  P.  A 
controversy  arose  in  a  suit  between  C. 
and  the  administrator  of  P.,  deceased, 
as  to  whether  said  debt  from  C.  to  P. 
had  been  paid.    Held  : 

That  under  the  provisions  of  23d  sec- 
tion of  chapter  130  of  the  Code  of  1868 
of  this  State,  C.  is  not  a  competent 
witness  to  testify  in  his  own  behalf,  as 
to  the  payment  of  said  note  or  bond 
to  P..  or  that  P.  on  such  payment,  and 
at  the  time  thereof  delivered  the  said 
bond  into  his  (C.'s)  possession ;  or  that 
afterwards,  while  said  bond  was  so  in 
the  possession  of  C,  he  (C.)  lost  the 
same  or  it  was  destroyed. 

Idem,    307 

3.  Where  a  party  to  a  cause,  causes 
himself  to  be  sworn  to  testify  in  the 
cause  between  him  and  the  adminis- 
trator of  an  intestate,  in  his  own  be< 
half,  as  to  transactions  or  communica- 
tions had  by  him  personally  with  the 
decedent,  and  the  attorney  of  such 
party  for  him  propounds  questions  to 
him* in  relation  to  such  transactions  or 
communications,  to  which  questions 
and  answers  thereto  given  by  such 
party,  the  other  party  to  said  cause, 
to-wit :  the  administrator  of  the  intes- 


committed  to  writing  at  the  time,  and 
indorsed  immediately  below  such 
questions  and  answers;  and  aft«r  the 
examination-in-chief  the  said  adminisr 
trator,  by  his  counsel,  cross-examineB 
such  party,  strictly  conforming  such 
cross-examination  to  the  answers  of 
the  party  testifying,  and  the  matters 
and  things  testified  to  in  relation  to 
such  transactions  or  communications 
in  his  examination-in-chief,  the  admin- 
istrator, by  such  cross-examination, 
does  not  waive  his  exceptions  so  made 
to  the  said  testimony  of  the  party 
given  in  chief,  and  does  not  thereby 
make  such  party  his  witness  as  to  his 
evidence  given  on  such  cross-exam inar 
tion  in  relation  to  such  transactions  or 
communications ;  and  if  the  exceptions 
to  the  said  testimony  given  in  chief  by 
such  party,  be  sustained  and  the  testi- 
mony excluded,  because  such  party  is 
not  competent  to  testify  in  his  own 
behalf  as  to  such  transactions  or  com- 
munications, such  exclusion  will  ex- 
tend to  the  evidence  given  by  such 
party;  on  such  cross  examination,  as  to 
such  transactions  or  communications ; 
and  his  answers  given  on  such  cross- 
examination  should  be  considered  as 
given  in  his  own  behalf,  and  should  be 
excluded  also. 

Idem,    308 


4.  C,  being  indebted  to  a  number  of 
persons  in  considerable  sums  of  money, 
on  the  10th  day  of  February  1860, 
executed  and  delivered  a  deed,  con- 
veying real  and  personal  property  to 
McP.,  in  trust  to  secure  the  {Miyment 
of  said  debts.  About  fourteen  years 
after  said  debts  became  due,  according 
to  the  terms  of  said  deed,  McP.,  the 
trustee,  at  the  request  of  the  adminis- 
trator of  one  of  said  creditors  who  had 
died,  advertised  the  property  to  be  sold 
under  said  deed,  to  satiioy  the  debt  due 
the  intestate,  without  reference  in  any 
respect  to  the  other  trust  creditors.  C. 
filed  his  bill  of  injunction  restraining 
and  inhibiting  the  said  trustee  from 
sellthg  the  property,  conveyed  bv  said 
deed  of  trust.  In  his  bill  C.  alleges, 
that  all  the  debts  mentioned  in  said 
deed  have  been  settled  and  paid,  in- 
cluding; the  debt  of  said  intestate ;  but 
he  only  makes  the  administrator  of  the 
intestate  creditor  and  the  trustee,  par- 
ties to  his  bill.    Held  : 
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That  all  the  true  creditors,  or  their 
personal  representatives,  should  have 
oeen  made  parties  to  the  bill. 

A  case  where,  after  the  lapse  of  four- 
teen years  from  the  time  a  bond  or 
covenant  for  the  pavment  of  money  is 
due,  the  payment  of  the  bond  or  cove- 
nant will  not  be  piesumed.  (See  opin- 
ion of  the  Court.) 

Idem,    308 

2.  Where  a  case  is  made  out  be- 
tween defendants  by  evidence  arising 
by  pleadings  and  proofs  between  the 
complainant  and  defendants,  a  court 
of  equity  should  render  a  decree  be- 
tween the  co-defendants. 

Vance  v.  Eirnu  et  al.,    342 

2.  To  such  bill,  the  clerk  appends 
h'lB  jurat,  thus:  "Sworn  to  in  open 
court  by  the  plaintiff."    Held  : 

III.  The  jurat  of  the  clerk  in  this 
case  is  sufficient. 

Hickman  v.  Painter  et  al.y    386 

4.  Where  an  answer  does  not  allege 
new  matter  constituting  a  claim  for 
afl&rmative  relief,  and  does  not  pray 
for  affirmative  relief,  but  merely  alleges 
payment  and  set-off  to  the  plaintiff's 
demand,  it  does  not  necessitate  a  re- 
pl^  to  controvert  the  allegation,  as  re- 
quired by  sections  35  and  36,  chapter 
126  of  the  Code,  and  proof  thereof 
should  be  required ;  especially  so,  when 
the  answer  is  in  no  part  taken  for  con 
fessed. 

Idem,    387 

5.  Where  the  record  is  irregular  and 
confused,  and  the  proof  somewhat 
vague,  the  Appellate  Court  will  not 
reverse  a  decree  in  such  a  case,  unless 
it  is  clearly  wrong. 

Idem,    387 

3.  If  there  is  any  evidence  before 
'  the  jury  tending  to  prove  a  case  sup- 
posed in  an  instruction  asked  for,  and 
the  instruction  propounds  the  law,  it 
should  be  given. 

State  V.  Betsally    703 

4.  M.  rents  a  bam  from  W.,  and  for 
a  consideration  gives  S.  the  privilege 
of  keeping  a  horse  and  feea  in  the 
bam;  there  is  but  one  door  thereto, 
and  M.  and  S.  both  carry  keys  to  the 
same,  and  M.  can  take  the  privile^ 
from  S.  at  any  moment ;  the  barn  ib 


broken  open  and  the  furs  of  M.  stolen 
therefrom.     Held  : 

It  is  proper  in  the  indictment  for  the 
house-breaking,  to  describe  the  barn 
as  the  property  of  M.,  and  not  the 
property  of  M.  and  S. 

Idem,     703 

5.  To  authorize  the  granting  of  a  new 
trial  on  the  ground  of  after-discovered 
evidence,  four  things  are  necessarv'  : 

I.  *rhe  evidence  must  have  been 
discovered  since  the  former  trial. 

II.  It  must  be  such  as  reasonable 
dili^nce,  on  the  part  of  the  party 
asking  it,  could  not  have  secured  at  the 
former  trial. 

III.  It  must  be  material  in  its  object, 
and  not  merely  cumulative,  corrobora- 
tive or  collateral. 

IV.  It  must  be  such  as  ought  to  pro- 
duce on  another  trial  an  opposite  re- 
sult on  the  merits. 

Idem,     703 

6.  As  a  basis  for  a  motion  for  a  new 
trial  a  prisoner  files  his  own  affidavit, 
stating  therein  that  he  was  surprised 
on  the  trial  of  the  case  by  the  testi- 
mony of  a  witness  sworn  against  him 
who  testified  about  a  pretended  con- 
versation with  affiant  about  an  alleged 
accomplice,  and  that  said  conversation 
took  place  on  a  certain  day ;  that  affi- 
ant had  no  such  conversation  with  said 
witness  on  that  day ;  that  he  was  not 
able  to  leave  his  room  on  that  day ;  that 
he  was  so  much  under  the  influence  of 
liquor,  that  he  did  not  know  and  had 
not  remembered,  where  he  was  and 
who  was  with  him  on  said  day  ;  that 
he  learned  since  the  trial  of  a  witness 
whose  testimony  is  material  in  the 
case,  and  that  he  could  not  by  due  dil- 
igence obtain  his  testimony ;  that  he 
was  not  aware  of  the  existence  or  ma- 
teriality of  his  testimony,  until  about 
the  time  the  evidence  was  closed  ;  and 
that  he  had  no  possible  means  of 
knowing  what  he  could  prove  on  that 
point,  until  after  the  jury  nad  rendered 
their  verdict;  and  that  he  was  then 
Informed  by  a  friend  that  two  wit- 
nesses would  prove  substantially  what 
was  set  out  in  their  affidavits  which  he 
tenders.    Held  : 

The  affidavit  is  insufficient  because : 
I.  It  does  not  deny  the  conversation 
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alleged  to  have  taken  place  between 
the  prisoner  and  the  vritness. 

II.  The  only  effect  of  the  newly-dis 
covered  testimony  would  be  to  dis- 
credit the  evidence  of  a  witness  on  the 
former  trial. 

Idem,     704 

7.  The  general  rule  is  that  a  new 
trial  will  not  be  granted,  to  enable  the 
party  asking  it,  to  discredit  a  witness 
who  testifi^  against  him  on  a  former 
trial. 

Iderriy     704 

8.  The  testimony  of  an  accomplice 
is  competent. 

Idem,    704 

9.  A  conviction  may  be  had  upon 
the  uncorroborated  testimony  of  an 
accomplice;  and  in  such  case,  if  the 
judge  who  presided  at  the  trial  is  satis- 
fied with  the  verdict,  and  refuses  to  set 
it  aside,  the  Appellate  Court  will  not 
reverse  the  judgment  and  set  aside  the 
verdict,  on  the  ground  that  it  rested 
solely  on  the  uncorroborated  testimony 
of  an  accomplice. 

Idem,    704| 

10.  While  such  testimony  is  suspi- 
cious, and  emanates  from  a  bad  source, 
yet  the  jury  may  believe  it.  although 
it  is  wholly  uncorroborated;  and  in 
this  State  it  is  not  proper  for  the  court 
to  give  any  instructions  to  the  jury  as 
to  the  weight  of  such,  or  any  other 
evidence. 

Id^m,    704 

3.  Where  a  case  is  tried  by  the  court, 
in  lieu  of  a  jury,  it  is  not  error  in  the 
court  to  hear  illegal  testimony,  the 
court  being  fully  competent  to  discard 
the  illegal  evidence. 

Neuter  V.  Sydenstricker,    535 

4.  Upon  a  writ  of  error  to  a  judg- 
ment rendered  by  the  court  under  such 
circumstances,  the  inquiry  by  the  Ap 
pellate  Court  is :  was  there  sufficient 
legal  evidence  before  the  court  below 
to  sustain  the  judgment? 

Idem,     535 

5.  In  a  case  tried  by  the  court  in 
lieu  of  a  jury,  the  defendant  must 
be  regarded  as  a  demurrant  to  the 
plaintiff's  evidence ;  and  the  judgment 
of  the  court  below  will  not  be  reversed, 
unless  it  is  plainly  erroneous. 

Idem,  536 


6.  If  the  Appellate  Court  shoold 
come  to  the  concJusion,  that  the  jad^ 
ment  of  the  court  below,  rendered  in 
such  a  case,  was  plainly  erroneous,  it 
would  not  remand  the  case  for  a  new 
trial,  UcJess  under  the  circumstances 
the  court  below  ought  to  have  awarded 
a  new  trial,  but  will  render  such  judg- 
ment upon  the  law  and  evidence,  as 
the  court  below  should  have  rendered. 

/f/rw,     535 

I.  Mrs.  A.,  the  wife  of  A.,  deceased, 
as  the  next  friend  of  her  two  infant 
children,  only  heirs  at-law  of  A.,  insti- 
tutes a  suit  in  chancery,  to  set  aside  a 
deed  of  trust,  executed  by  A.  in  his 
lifetime  to  G.  L.  C,  as  trustee,  to  secure 
a  debt  due  to  C,  on  the  ground  that  at 
the  time  the  deed  was  executed,  A.  was 
insane.  C.  and  G.  L.  C.  were  sworn  as 
witnesses  in  their  own  behalf,  and 
proved  that  at  the  time  the  deed  was 
executed,  they  both  being  present,  the 
said  A.  was  of  sound  mind,  and  this 
opinion  they  base  upon  his  condact 
and  conversation  at  the  time  and  be- 
fore.   Held  : 

1.  That  under  the  second  exception 
to  section  2  of  chapter  130  of  the  Code 
the  evidence  is  inadmissible. 

II.  That  such  witnesses  under  said 
exception  were  incompetent  to  give  any 
opinions  as  to  the  grantor^s  sanity, 
based  on  an^  transaction  or  conversa- 
tions had  with  him  personally  at  that 
or  any  other  time. 

Anderson,  <frc.,  v.  CranmiT  el  aL,     5t>2 

2.  The  point  of  time  to  be  looked  to 
by  the  court  or  jury,  in  determining 
the  competency  of  a  grantor  to  make  a 
deed,  is  that,  when  the  deed  was  exe 
cuted ;  l?ut  the  condition  of  the  gran- 
tor's mind,  both  before  and  after  the 
execution  of  the  deed,  is  proper  to  be 
considered,  in  determining  what  waif 
his  mental  condition  at  the  time  the 
deed  was  executed. 

Idem,     582 

3.  The  presumption  of  law  is  always 
in  favor  of  the  sanity,  at  the  time  the 
deed  was  executed,  of  a  peraon  whocfC 
deed  is  brought  in  question ;  and  the 
burden  of  proof  then  lies  upon  hum 
who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  insanity  has 
been  established,  in  which  case  the 
burden  is  shifted  to  him  who  claims 
under  the  deed. 

Id^,    5d2 
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4.  The  condition  of  the  grantor's 
mind,  both  before  and  after  the  execu- 
tion of  the  deed,  is  proper  to  be  con- 
sidered in  determining  what  was  his 
mental  condition  at  the  time  the  deed 
was  executed. 

Idem,    584 

5.  It  requires  more  capacity  to  make 
a  valid  deed,  than  it  does  to  make  a 
will. 

Idem,    584 

6.  The  presumption  of  law  is  always 
in  favor  of  sanity,  at  the  time  the 
deed  was  executed,  of  a  person  whose 
deed  is  brought  in  question  ;  and  the 
burden  of  proof  then  lies  upon  him 
who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  insanity  has 
been  established ;  in  which  case  the 
burden  is  shifted  to  him,  who  claims 
under  the  deed. 

Idem,    584 

7.  The  evidence  of  witnesses  pres- 
ent at  the  execution  of  the  deed  is  en- 
titled to  peculiar  weight. 

Idem,    584 

8.  The  evidence  of  physicians,  es- 
pecially those  who  attended  the  grant- 
or, and  were  with  him  considerably 
during  the  time  it  is  charged  he  was  of 
unsound  mind,  is  entitled  to  great 
weight. 

Idem,    584 

9.  Next  to  physicians  and  those  who 
were  present  at  the  time  the  deed  was 
executed,  either  as  attesting  witnesses 
or  otherwise,  are  those,  whose  intimacy 
in  the  family  has  ^ven  them  an  oppor- 
tunity of  seeing  the  party  at  all  times, 
and  watching  the  operations  of  his 
mind. 

Idem,    584 

10.  The  mere  opinions  of  witnesses 
not  experts  are  entitled  to  little  or  no 
regard :  unless  they  are  supported  by 
good  reasons  founaed  on  facts  which 
warrant  them  :  and  ii  the  reasons  and 
facts  upon  which  they  are  founded  are 
frivolous,  the  opinions  of  such  wit 
nesses  are  worth  but  little  or  nothing. 

Idem,    584 

3.  The  point  of  time  to  be  looked  to     11.  Where  a  legal  capacity  is  shown 
by  the  court  or  jury,   in  determininglto  exist  in  the  grantor,  and  he  had  suf- 


4.  The  chancellor  may,  in  the  exer- 
cise of  his  discretion,  either  direct  an 
issue  or  refuse  to  do  so ;  but  this  dis- 
cretion must  be  properly  exercised; 
and  a  mistake  in  its  exercise  is  just 
ground  of  appeal. 

Idem,    563 

5.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced, 
as  to  make  it  doubtful  on  which  side  is 
the  preponderance,  an  issue  ought  to 
be  directed ;  but  where,  though  there 
be  a  conflict,  it  is  not  of  such  character, 
no  issue  ought  to  be  ordered. 

Idem,    563 

6.  Such  doubt  in  the  mind  of  the 
chancellor  must  not  be  a  factitious 
but  a  reasonable  one;  justified  by  such 
conflict  of  the  evidence. 

Idem,    563 

7.  Even  after  a  verdict  is  rendered 
by  a  jury  on  an  issue  out  of  chancery, 
if  upon  the  proofs,  as  they  stood  at  the 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside  the  order  directing 
the  issue,  and  enter  a  decree  on  the 
merits,  as  disclosed  by  the  proofs  on 
the  hearing  when  the  issue  was  ordered, 

Idem,    563 

8.  It  is  the  duty  of  an  .Appellate 
Court  in  reviewing  a  decree  founaed  on 
the  verdict  of  a  jury,  rendered  on  an 
issue  out  of  chancery,  to  look  to  the 
state  of  the  proofs,  at  the  time  the  issue 
was  ordered ;  and  if  satisfied  that  the 
chancellor  has  improperly  exercised  his 
discretion  in  directing  the  issue,  to 
render  a  decree,  notwithstanding  the 
verdict,  according  to  the  merits  as  dis- 
closed by  the  proofs  on  the  hearing, 
when  the  issue  was  ordered. 

Idem,    563 

1.  Mere  inadequacy  of  price  is  not 
in  itself  sufficient  to  justify  a  court  of 
equity  in  setting  aside  a  deed. 

Jarrett  el  al.  v.  Jarrettet  al.,    584 

2.  Old  age  is  .not  in  itself  suflficient 
evidence  of  incapacity  to  make  a  deed. 

Idem,    584 


the  competency  of  a  grantor  to  make 
a  deed,  is  that  '^'lien  the  deed  was  exe- 
cuted. 

Idem,    584 


ficient  understanding  to  clearly  com- 
prehend the  nature  of  the  business,  and 
he  consented  freely  to  the  speciid  mat 
tor  about  which  he  was  engaged,  and 
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no  fraud  or  undue  influence  is  shown 
to  have  been  used  to  brinff  al)Out  the 
result,  the  validity  of  the  deed  cannot 
be  impeached,  however  unreasonable, 
imprudent  or  unaccountable,  it  may 
seem  to  others. 

Idem,    585 

15.  Where  there  is  such  a  conflict 
of  evidence,  that  it  is  so  nearly  bal- 
anced, as  to  make  it  doubtful,  on  which 
side  is  the  preponderance,  an  issue 
ought  to  be  directed;  but  where, 
though  there  be  a  conflict,  it  is  not  of 
such  character,  no  issue  ought  to  be 
ordered. 

Idem,     585 


16.  Such  doubt  in  the  mind  of  the 
chancellor  must  not  be  a  factitious  but 
a  reasonable  one,  justified  by  such  con 
flict  of  the  evidence. 

Idem,    585 

18.  Under  section  59  of  chapter  125 
of  the  Code  the  only  effect  of  an 
answer,  responsive  to  any  material  al- 
legation of  the  bill,  is  to  put  the  plain- 
tin  on  proofs  as  to  such  allegation. 

Idem,    586 

1.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced, 
as  to  make  it  doubtful  on  wnich  side  is 
the  preponderance,  an  issue  ought  to 
be  directed ;  but  where,  though  there 
be  a  conflict,  it  is  not  of  such  a  charac- 
ter, no  issue  ought  to  be  ordered. 
McFarland,  admr,  et  aL  v.  Douglass,    637 

2.  Even  after  a  verdict  is  rendered  by 
a  jury  on  an  issue  out  of  chancery,  if, 
upon  the  proofs  as  they  stood  at  the 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside  the  order  directing  the 
issue,  and  enter  a  decree  on  the  merits, 
as  disclosed  by  the  proofe  on  the  hear- 
ing,  when  the  issue  was  directed. 

Idem,    63: 

1.  When  the  record  of  the  proceed- 
ings in  a  cause,  (being  an  action  of 
assumpsit),  at  a  term  at  which  there  was 
a  trial  by  jury,  shows  that  after  the 
jury  was  duly  impaneled  and  sworn, 
the  defendant  filed  a  demurrer  to  the 
plaintiffs'  evidence  ^iven  in  the  cause, 
and  that  the  plaintiff*,  joined  in  such 
demurrer,  before  verdict ;  and  that  the 
jury  found  a  verdict  for  plaintiff*,  and 


was  unconditional  upon  its  iace,  sach 
verdict  will  be  held  to  be  conditional 
and  subject  to  the  opinion  and  judg- 
ment of  the  court  upon  the  demurrer 
to  the  evidence. 

Grem  «1-  Co.  v.  P,   W.  <t-  Ky.  R.  K  Co., 

685 

2.  When  there  is  a  demurrer  to  the 
evidence,  an  unconditional  verdict  on 
its  face,  by  the  jury,  is  not  error,  pro- 
vided the  demurrer  to  the  evidence  be 
afterward  passed  upon  and  determined 
by  the  court;  but  it  is  error  in  the 
court  to  render  judgment  upon  the 
verdict  of  tiie  jury  in  such  case  regard- 
less of,  and  without  determining  the 
demurrer  to  the  evidence. 

Idem,    685 

3.  Where  the  verdict  of  the  jury  h 
conditional  and  subject  to  the  opinion 
and  judgment  of  the  court  upon  a  de- 
murrer to  the  evidence,  it  (the  verdict) 
continues  conditional,  until  proper 
action  of  the  court  is  taken  upon  the 
demurrer,  and  judgment  is  rendered, 
or  it  is  set  aside. 

Idem,    685 

4.  Where  the  record  of  the  proceed- 
ings in  the  cause,  as  entered,  at  different 
terms  of  the  court,  is  contradictory  ap- 

'  as  to  whether  a  demurrer  to 
the  evidence  had  been  filed  by  the  de- 
fendant, and  joinder  therein'  bv  the 
plaintiff*,  before  the  jury  rendered  their 
verdict  in  the  cause,  which  is  uncon- 
ditional upon  its  face ;  and  it  is  clearly 
deducible  from  the  whole  record  re- 
lating thereto,  that  the  verdict  of  the 
jurv  was  found  with  the  understanding 
and  belief  of  the  court,  the  parties, 
their  counsel  and  the  jury,  that  the 
defendant  had  filed  a  demurrer  to  the 
evidence,  and  the  plaintiff'  had  joined 
therein:  the  verdict  of  the  jury  in 
such  case,  though  unconditional  on  its 
face,  will  be  held  to  be  conditional,  and 
as  having  been  rendered  subject  to  a 
demurrer  to  the  evidence. 

Idem,    685 

5.  The  disposition  made  of  such  a 
case  as  last  above  referred  to  by  the 
Appellate  Court.  (See  opinion  of  the 
Court). 

Idem,    686 
EXCEPTIONS. 
II.  It  is  unnecessary  that  there  should 


assessed  the  damages,    which  verdict  be  a  separate  bill  of  exceptions  taken 
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and  signed  to  each  ruling  or  opinion 
of  the  court  excepted  to,  to  entitle  the 
party  excepting  to  such  opinion  or  rul 
ing  to  have  the  same,  reviewed  by  an 
Appellate  Court.  Exceptions  of  a 
party  to  opinions  of  the  court,  though 
they  may  be  numerous,  may  be  hicor- 
porated  mto  one  bill  of  exceptions. 
Snyder  et  al  v.  P.  C.  &  St.  L.  R.  R 
Co.y  17 

EXECUTIONS. 

1.  The  order  of  dismissal  of  August 
23,  1870,  although  irregular  and  erro- 
neous, cannot  now  be  reviewed  and 
reversed,  a  writ  of  error  thereto  not 
having  been  taken  in  time. 
Farmers  Bank  v.  Montgomenj  et  aJ,     169 

2.  All  proceedings  subsequent  to  said 
order  of  dismissal  are  coram  non  jndice, 
except  the  order  qua«hing  tlie  execu- 
tion issued  in  the  cause  subsequent  to 
said  order  of  dismissal,  said  execution 
having  issued  without  judgment. 

Idetn,  169 
1.  A  court  of  equity  ought  not  to  grant 
an  injunction,  to  stay  the  sale  of  person- 
al property,  levied  on  by  a  sheriff  by 
virtue  of  an  execution,  which  property 
is  owned  by  a  third  party,  when  the 
property  is  not  from  its  nature  of  pe- 
culiar value  to  the  owner,  and  when 
its  sale  will  not  obviously  greatly  injure 
the  owner  by  the  consequential  dam- 
ages it  would  produce.  (See  Walker  v. 
Hunt,  2  W.  Va.  491. 
Baker  et  al.  v.  Rinehard,  Mayer  <t*  Co. 
et  a/.,  238 


1.  The  fact,  that  an  ex  parte  settle- 
ment, made  by  an  executor  must  be 
surcharged  and  falsified,  before  the 
payment  of  a  certain  legacy  can  be  en- 
forced, will  not  justify  the  legatee  in 
instituting  a  suit  to  recover  such  a 
legacy,  before  it  is  payable. 

Rowlund  et  al.  v.  Rmvland  et  a/.,    262 

2.  In  a  proper  case  a  suit  may  be 
brought  for  the  preservation  of  a  lej^- 
acy,  before  it  is  payable. 

/rfm,    262 

3.  A  bill  to  surcharge  and  falsify  an 
ex  parte  settlement,  made  by  an  execu- 
tor, may  be  brought  by  a  legatee,  be- 
fore his  legacy  is  payable,  only  when 
the  difficulties  of  surcharging  and  falsi- 
fying the  settlement  would  be  greatly 
increased,  were  the  suit  delayed  till  the 
legacy  was  payable ;  and  the  bill  in 
such  a  case,  must  allege  facts  showing 
that  such  difficulties  would  be  so  in- 
creased by  such  delav. 

Idem,    262 

CalweH  v.  PruuMs  admW  el  al.  —  See 
case,  307 

1.  When  an  administrator  sells  per- 
sonal estate  of  his  intestate  and  takes 
bonds  therefor,  this  is  a  conversion  of 
the  assets  of  the  estate,  and  he  becomes 
liable  as  administrator  to  account  for 
the  amount  of  the  sales,  and  the  bonds 
become  his  individual  property ;  but  a 
court  of  equity  will,  when  it  is  shown 
that  he  has  acted  with  prudence,  dili- 
and  caution,  relieve  him  from 


gence 
.  ,       ...       ,  1      .«  4       .        t-^is  responsibility,  if  the  bonds,  with 

A  bond  taken  by  a  sherift,  in  whpse  out  any  fault  on  his  part,  prove  una- 
vailable ;  but  otherwise  it  will  not. 
Estill  &  Eakle  et  al.  v.   McCUntic'»  admW 
et  al.,  399 


hands  there  was  an  execution  payable 
to  the  plaintiti'  in  the  execution,  and 
taken  pursuant  to  the  ordinance  of  the 
Virginia  Convention,  adopted  April  30, 
1861,  entitled :  "An  ordinance  to  pro- 
vide against  the  sacrifice  of  property, 
and  to  suspend  proceedings  in  certain 
cases,"  which  bond  was  conditioned 
that  the  obligors  should  well  and  truly 
pay  the  debt,  interest  and  costs  for 
wHich  the  execution  issued,  when  the 
operation  of  said  ordinance  ceases,  is 
valid  as  a  common  law  bond,  even  if 
this  ordinance  is  null  and  void. 

Porter's  ex'ors  v.  Daniels  et  al.^    250 

EXECUTORS    AND  ADMINISTRA- 
TORS. 

Rofirer  v.  Travers,  trustee  et  a/.— See  case, 

147 
no 


2.  When  an  administrator,  residing 
where  Confederate  notes  were  the  gen- 
eral currency  during  the  war,  receives 
and  pays  out  such  notes  while  he  is 
indebted  to  the  estate,  in  settling  his 
accounts  he  should  be  charged  and 
credited  with  the  full  amount  of  such 
notes  TBceiy  ed  and  paid  out,  without 
scaling  them. 

Idem,    399 

3.  The  ordinary  commission  allowed 
an  administrator  is  five  per  cent  on  his 
receipts,  but  under  peculiar  circum- 
stances a  larger  commission  will  be  al- 
lowed him ;  and  if  a  commissioner  in 
settling  his  accounts  allow  him  a  lar- 
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ger  commiflsion,  and  no  exception  is 
nled  to  the  commissioner's  report  in 
the  court  below,  the  allowance  of  such 
larger  commission  cannot  be  for  the 
first  time  objected  to  in  the  Appellate 
Court. 

Idem,    399 

4.  An  administrator  fails  to  settle  his 
accounts  in  the  time  required  by  the 
statute,  but  is  nevertheless  allowed  a 
commission  during  the  time  of  such 
failure  by  a  commissioner ;  though  no 
exception  is  taken  thereto  in  the  court 
below;  it  may  be  objected  to  in  the  Ap 
pellate  Court. 

Idem,    399 

5.  In  a  suit  to  settle  up  a  decedent's 
estate  and  to  charge  his  personal  and 
real  estate  with  the  payment  of  all  his 
debts,  if  the  administrator  has  reported 
certain  debts  as  solvent  or  doubtful,  he 
must  show  that  they  have  not  been 
collected  without  fault  on  his  part ;  but 
if  he  made  such  a  report  early  in  the 
war,  and  he  resides  in  a  county  in 
which  the  war  was  waged  actively,  and 
those  debts  appear  to  have  been  una- 
vailable shortly  after  the  war,  in  the 
absence  of  any  evidence  to  show  that 
the  administrator  has  been  guilty  of 
negligence,  he  ought  not  to  be  charged 
with  such  debl. 

Idem,    399 

6.  In  such  a  suit  the  plaintiff,  a 
non-preferred  creditor,  the  administra- 
tor and  a  preferred  creditor  consent  to 
the  entry  of  a  decree,  whereby  a  par- 
ticular creditor  is  declared  to  be  a  pre- 
ferred creditor,  and  though  none  of  the 
other  non-preferred  creditors,  parties  to 
the  suit,  were  consulted,  this  decree 
was  entered  as  a  decree  rendered  by 
the  consent  of  all  parties  to  the  cause ; 
such  decree  cannot  be  modified  or  set 
aside  by  any  subsequent  proceedings 
in  the  cause,  but  the  court  should 
grant  leave  to  any  of  the  parties  to  the 
suit,  who  never  consented  to  this  de- 
cree, to  file  an  original  bill  to  set  it 
aside. 

Idem,  400 
1.  Mrs.  A.,  the  wife  of  A.,  deceased, 
as  the  next  friend  of  her  two  infant 
children,  only  heirs-at-law  of  A.,  insti 
tutes  a  suit  in  chancery,  to  set  aside  a 
deed  of  trust,  executed  by  A.  in  his 
lifetime  to  G.  L.  C,  as  trustee,  to  secure 


the  time  the  deed  was  executed,  A.  was 
insane.  C.  and  G.  L.  C.  were  sworn  as 
witnesses  in  their  own  behalf,  and 
proved  that  at  the  time  the  deed  was 
executed,  they  both  being  present,  the 
said  A.  was  of  sound  mind,  and  this 
opinion  they  base  upon  his  condact 
and  conversation  at  the  time  and  be- 
fore.   Held  : 

1.  That  under  the  second  exception 
to  section  2  of  chapter  130  of  the  Code 
the  evidence  is  inadmissible. 

II.  That  such  witnesses  under  said 
exception  were  incompetent  to  give  any 
opinions  as  to  the  grantor's  sanity, 
based  on  an^  transaction  or  conversa- 
tions had  with  him  personally  at  that 
or  any  other  time. 

Andenon,  d'C,  v.  Crantner  et  aL,    562 

8.  The  evidence  of  physicians,  es- 
pecially those  who  attended  the  grant- 
or, ancl  were  with  him  considerably 
during  the  time  it  is  charged  he  was  of 
unsound  mind,  is  entitled  to  great 
weight. 

Jarrdt  et  al.  v-  Jamil  et  al,,    584 

9.  Xext  to  physicians  and  those  who 
were  present  at  the  time  the  deed  was 
executed,  either  as  attesting  witnesses 
or  otherwise,  are  those,  whose  intimacy 
in  the  family  has  ^ven  them  an  oppor^ 
tunity  of  seeing  the  party  at  all  times, 
and  watching  the  operations  of  his 
mind. 

Idem,    5*4 

10.  The  mere  ophiiom  of  witnesses 
not  experts  are  entitled  to  little  or  no 
regard :  unless  they  are  supported  bv 
good  reasons  founded  on  facts  which 
warrant  them ;  and  ii  the  reasons  and 
facts  upon  which  they  are  founded  are 
frivolous,  the    opinions  of    such   wit- 

jsses  are  worth  but  little  or  nothing. 
Idem,     .!>84 

EXEMPTION. 

2.  The  principle  is  well  settled,  that 
the  power  of  exemption,  as  well  as  the 
power  of  taxation,  is  an  essentia  ele- 
ment of  sovereignty,  and  can  only  be 
surrendered  or  diminislied  in  plain  and 
explicit  terms. 

Probasco  et  al.  v.   The  Tonm  of  Mounds- 
mile,  501 

3.  Where  exemptions  are  found  in 
tax  laws,  they  are  usually  nothing  more 


a  debt  due  to  C,  on  the  ground  that  at  than  directions  to  the  tax  officers,  and 
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not  undertakings  or  contracts  with  any 
bodv. 

Idem,    501 

4.  The  exemption  in  the  amended 
charter  of  Moundsyille  cannot  be  con- 
Bidered  as  a  contract,  and  was  not  such 
a  vested  right  in  plaintiffs  as  would 
prevent  the  I-^egislature  from  repeal 
mg  it. 

Idnny    501 

FALSE  PRETENSES. 

1.  In  an  indictment  for  obtaining 
money  by  false  pretenses  it  is  necessary 
to  prove  that  the  prosecutor  was  in- 
duced to  part  with  his  monev  by  rely- 
ing on  the  false  pretenses  of  the  pris- 
oner ;  but  the  allegation  in  the  indict- 
ment that  the  prisoner,  by  means  of 
specified  false  pretenses,  obtained  such 
money  is  a  sufficient  allegation  of  these 
facts  so  required  to  be  proven. 

State  V.  Hurst,    54 


2.  In  such  an  indictment  it  is  ne- 
cessary to  prove  that  the  prisoner  knew 
that  the  pretenses  were  false ;  but  such 
knowledge  is  sufficiently  alleged  in  the 
indictment  by  saving  that  thfe  prisoner 
knowingly,  designedly,  falsely  and 
feloniously  pretended  the  matters  of 
fact  constituting  the  false  pretenses, 
specifying  them. 

Idem,    54 

3.  In  such  an  indictment  the  same 
particularity  is  re<juired  in  describing 
the  property  obtained  by  false  pre- 
tenses, as  in  an  indictment  for  larceny. 

Idem,    54 

5.  The  procuring  of  the  payment 
a  just  debt,  already  due  by  felse  pre- 
tenses, does  not  make  a  person  liable 
to  such  indictment. 

Idem,    54 

6.  The  punishment  for  obtaining 
money  by  false  pretenses  is  the  same  as 
that  for  larceny. 

Idem,    54 

FRAUDS  AND  FRAUDULENT  CON- 
VEYANCE8. 

4.  On  the  30th  day  of  September 
1872  B.  procured  a  voluntary  convey- 
ance to  be  made  to  his  wife,  of  a  house 
and  lot  in  C.  At  the  time  the  convey- 
ance was  made,  he  was  not  indebted 
more  than  $218.00.  On  that  day  there 
was  paid  on  the  property  $1,500.00, 


which  he  had  before  given  to  his  wife, 
and  within  the  next  two  years  he  had 
$3,000.00,  which,  from  time  to  time, 
he  paid  on  said  property,  and  dis- 
chaiT?ed  the  purchase  monev;  and  debts 
to  the  amount  of  about  $1,250.00  had 
afterwards  accumulated,  after  such 
conveyance  and  during  the  time  such 
payments  were  being  made; 'these  be- 
ing all  the  material  facts  in  the  case,  on 
the  question  of  fraud.     Held  : 

II.  But  in  fraud  of  his  existing  cred- 
itors, he  did  divert  his  means  from  the 
payment  of  his  debts,  and  invest  such 
means  in  said  property,  so  voluntarily 
conveyed  to  his  wife ;  and  his  said 
creditors  can  charge  the  said  real  estate 
for  the  payment  Uicreof. 

Rose  &  Co.  et  al.  v.  Brown  et  luc,,    122 


5.  In  the  case  of  a  purchase  by  a 
wife  during  coverture,  the  burden  is 
upon  her  to  prove  distinctly  that  she 
paid  for  tiie  thing  purchased,  with 
lunds  not  furnished  by  her  husband. 
Evidence  that  she  purchased  amounts 
to  nothing,  unless  it  is  accompanied  by 
clear  and  full  proof,  that  she  paid  for 
it  with  her  own  separate  funds.  In 
the  absence  of  such  proof,  the  presump- 
tion is,  that  her  husband  furnislied  the 
means  of  payment. 

Idem,     123 

1.  The  burden  of  cJuirging,  as  well  as 
proving  fraud  is  on  the  party  alleging  it ; 
and  while  it  is  not  necessary  or  proper 
that  he  should  spread  out  in  his  plead- 
ing the  evidence  on  which  he  relies, 
he  must  aver  fully  and  explicitly  the 
facts  constituting  the  alleged  fraud; 
of  mere  conclusions  will  not  avail. 

Hale  V.  W.  Va.  OUand  Oil  Land  Co.,  229 


2.  It  is  not  error  to  reject  a  special 
plea  setting  up  matter  in  defense  to 
the  action,  when  the  plea  of  non-as- 
sumpsit is  filed ;  and  the  matter  of 
defense  of  such  plea  may  be  given  in 
evidijnce  under  tne  plea  of  non-assump- 
sit. 

Idem,    229 

11.  Where  a  legal  capacity  is  shown 
to  exist  in  the  grantor,  and  be  had  suf- 
ficient understanding  to  clearly  com- 
Erehend  the  nature  of  the  business,  and 
e  consented  freely  to  the  special  mat 
ter  about  which  he  was  engaged,  and 
no  fraud  or  undue  influence  is  shown 
to  have  been  used  to  brine  about  the 
result,  the  validity  of  the  deed  cannot 
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be  impeached,  however  unreasonable, 
imprudent  or  unaccountable,  it  may 
seem  to  others. 

Jarrett  et  al.  v.  Jarrett  el  [al.y    585 

HEARING  AND  RE-HEARING. 

2.  When  a  demurrer  to  a  bill  has 
been  overruled,  and  the  defendants 
fail  thereafter  to  answer  the  bill  on  the 
day  specified  by  the  court  in  its  order 
dissolving  the  m junction,  and  a  decree 
is  thereupon  entered  under  section  30 
of  chapter  125  of  Code  of  W.  Va.,  for 
the  relief  prayed  for  in  the  bill,  such 
a  decree  cannot  be  reversed  or  correct 
ed  by  the  circuit  court,  on  motion, 
under  the  5tli  section  of  chapter  134  of 
the  Code  of  W.  Va.,  as  a  decree  taken 
for  confessed. 

Gates  d*  Bro.  v.  Cragg  el  al,    300 

7.  If  without  previous  authority  a 
commissioner  sells  a  particular  tract  of 
land,  and  this  sale  is  cx^nfirmed  without 
exception,  the  court  should  permit  any 
party  interested  to  file  his  petition  for 
a  re-hearing  of  the  decree  confirming 
such  sale  ;  and,  after  the  purchaser  has 
been  summoned  to  answer  this  petition, 
and  it  has  been  heard  on  its  merits, 
the  court  should  set  aside  said  decree 
and  sale,  or  refuse  so  to  do,  as  on  its 
merits,  as  shown  by  the  evidence,  jus- 
tice to  the  parties  requires. 
JSstili  4:  Eakle  et  al  \.    McClirUic's  adrrCr 

et  al,  /  400 

1.  McL.  obtained  a  judgment  against 
8.  and  then  instituted  a  chancery  suit 
to  enforce  the  judgment  lien  against 
S's  lands  ;  and  a  decree  was  rendered 
to  sell  the  lands  to  pay  said  judgment 
and  other  judgments  against  S.  There- 
upon S.  brought  a  suit  in  chancery  to 
have  the  common  law  judgment  of 
McJj.  against  him,  and  also  the  decree 
in  favor  of  McL.,  set  aside  and  a  new 
trial  awarded  him  in  the  suit  at  com- 
mon law ;  and  asking  an  injunction  to 
restrain  the  sale  of  his  land  under  the 
decree,  and  the  enforcement  of  the 
judgment,  in  which  he  not  only  made 
McL.  defendant,  but  also  all  the  other 
creditors,  having  judgments  who  were 
defendants  in  the  chancery  suit,  as  well 
as  all  other  defendants  in  that  suit ; 
this  bill  was  demurred  to  as  multifa- 
rious, and  because  the  defendants  in 
the  chancery  suit,  other  than  McL,, 
ought  not  to  have  been  made  defend- 
ants in  this  suit.    Held  : 


I.  The  bill  ought  not  to  have  been 
dismissed  as  multifarious. 

II.  It  ought  to  have  been  duanissed 
as  to  all  the  defendants  other  than 
McL.,  as  the  enforcement  of  the  decree 
in  the  chancerj^  cause,  which  was  in- 
terlocutory, could  not  be  staid  and  the 
decree  corrected  by  an  original  bill,  bnt 
only  by  a  petition  for  re-heariiig  in  the 
chancery  suit ;  and  the  bill  ought  to 
have  been  permitted  to  stand  as  an 
original  suit,  to  set  aside  the  common 
law  judgment,  the  joining  with  this 
object  another,  which  a  court  of  equity 
could  take  no  cognizance  of  in  an 
original  suit  not  rendering  the  bill  mul- 
tifarious. 

Smith  v.  McLaiir,        654 

HOUSE-BREAKING. 

4.  M.  rents  a  bam  from  W.,  and  for 
a  consideration  gives  S.  the  privilege 
of  keeping  a  horse  and  feea  in  the 
barn ;  there  is  but  one  door  thereto, 
and  M.  and  S.  both  carry  keys  to  the 
same,  and  M.  can  take  the  privilege 
from  8.  at  any  moment ;  the  bam  is 
broken  open  and  the  furs  of  M.  stolen 
therefrom.     Held  : 

It  is  proper  in  the  indictment  for  the 
house-breaking,  to  describe  the  bam 
as  the  property  of  M.,  and  not  the 
property  of  M.  and  S. 

State  V.  Betsall,    703 

HUSBAND  AND  WIFE. 

Husband  and  wife  convey  land  to  a 
trustee  in  trust  to  sell  the  same  and 
pay  to  the  husband  out  of  the  purchase 
money  a  certain  sum  and  pay  the  bal- 
ance of  the  purchase  money  to  the 
wife  as  her  separate  property.     Held  : 

I.  This  is  a  conversion  of  the  land 
into  personalty. 

II.  A  subsequent  conveyance  by  the 
husband  of  all  his  right,  title  and  in- 
terest in  and  to  this  land  is  valid  to 
convey  his  right  to  so  much  of  the  pur- 
chase money  of  this  land,  when  it  shall 
be  sold  by  the  trustee,  as  by  the  first 
deed  the  husband  was  entited  to. 

Zane  v.  SaitifU  et  al.,      43 

L  In  a  suit  where  husband  and  wife 
are  plaintifi*s  or  defendants,  the  evi- 
dence of  one  cannot  be  received  for  or 
against  the  other. 

Bose  <k  Co.  et  al  y,  Brovm  et  ujc.,    122 
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2.  The  22d  and  23d  sectioneof  chapter 
130  of  the  Code  of  West  Virginia, 
make  no  material  change  in  the  com- 
mon law,  as  to  husband  and  wife 
giving  evidence  for  or  against  each 
other,  in  a  cause  in  which  they  are 
parties,  except  in  an  action  or  suit 
between  husband  and  wife. 

Jrfwi,     122 


4.  On  the  30th  day  of  September  1872 
B.  procured  a  voluntary  conveyance  to 
be  made  to  his  wife,  of  a  house  and  lot 
in  C.  At  the  time  the  conveyance  was 
made,  he  was  not  indebted  more  than 
S218.00.  On  that  day  there  was  paid 
on  the  property  $1,500.00,  which  he 
had  before  giveii  to  his  wife,  and  with- 
in the  next  two  years  he  had  $3,000.00, 
which,  from  time  to  time,  he  paid  on 
said  property,  and  discharged  the  pur- 
chase money ;  and  debts  to  the  amount 
of  about  $1,250.00  had  afterwards  ac- 
cumulated, after  such  conveyance  and 
during  the  time  such  payments  were 
being  made ;  these  being  all  the  ma- 
terial facts  in  the  case,  on  the  question 
of  fraud.     Held: 

II.  But  in  fraud  of  his  existing  cred- 
itors he  did  divert  his  means  from  the 
payment  of  his  debts,  and  invest  such 
means  in  said  property,  so  voluntArilv 
conveyed  to  his  wife :  and  his  said  cred- 
itors can  charge  the  said  real  estate  for 
the  payment  tiiereof. 

Ideniy    122 

5.  In  the  case  of  a  purchase  by  a 
wife  during  coverture,  the  burden  is 
upon  her  to  prove  distinctly  that  she 
paid  for  the  thine  purchased,  with 
funds  not  furnished  by  her  husband 
Evidence  that  she  purchased  amounts 
to  nothing,  unless  it  is  accompanied  by 
clear  and  full  proof,  that  she  paid  for 
it  with  her  own  separate  funda  In  the 
absence  of  such  proof,  the  presump- 
tion is,  that  her  husband  furnished  the 
means  of  payment. 

Idem,    123 


children,  onl}^  heirs-at-law  of  A.,  in- 
stitutes a  suit  in  chancery,  to  set  aside 
a  deed  of  trust,  executed  by  A.  in  his 
lifetime  to  G.  L.  C,  trnstee,  to  secure 
a  debt  due  to  C,  on  the  ground  that  at 
the  time  the  deed  was  executed,  A. 
was  insane,  C.  and  G.  L.  C.  were 
swnm  as  witnesses  in  their  own  behalf, 
and  proved  that  at  the  time  the  deed  was 
executed,  they  both  being  present,  the 
said  A.  was  of  sound  mind,  and  this 
opinion  they  base  upon  his  conduct  and 
conversation  at  the  time  and  before. 
Held  : 


INADEQUACY. 

1.  Mere  inadequacy  of  price  is  not 
in  itself  sufficient  to  justify  a  court  of 
equity  in  setting  aside  a  deed. 

Jarred  et  al,  v.  Jarrettet  a/.,    584 

INCAPACITY. 

1.  Mrs.  A.,  the  wife  of  A.,  deceased, 
as  the  next  friend  of  her  two  infant 


n.  That  such  witnesses  under  said 
exception  were  incompetent  to  give 
any  opinions  as  to  the  grantor's  sanity, 
based  on  any  transaction  or  conversa- 
tions had  with  him  personally  at  that 
or  any  other  time. 

Anderaorif  (Sec.  v.  Cranmrrei  al.,    562 

2.  The  point  of  time  to  be  looked  to 
by  the  court  or  jury,  in  determining 
the  competency  of  a  grantor  to  make  a 
deed,  is  that,  when  the  deed  was  exe- 
cuted ;  but  the  condition  of  the  gran- 
tor's mind,  both  before  and  after  the 
execution  of  the  deed,  is  proper  to  be 
considered,  in  determining  what  was 
his  mental  condition  at  the  time  the 
deed  was  executed. 

Jderri,     562 

3.  The  presumption  of  law  is  always 
in  favor  of  the  sanity,  at  the  time  the 
deed  wiis  executed,  of  a  person  whose 
deed  is  brought  in  question ;  and  the 
burden  of  proof  then  lies  upon  him 
who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  Insanity  has 
been  established,  in  which  case  the 
burden  is  shifted  to  him  who  claims 
under  the  deed. 

fdem.     562 

2   Old  age  is  not  in  itself  sufficient 

evidence  of  incapacity  to  make  a  deed. 

Jarrett  et  al,  v.  Jarrett  et  al,    584 

3.  The  point  of  time  to  be  looked  to 
by  the  court  or  jury,  in  determining 
the  competency  of  a  grantor  to  make 
a  deed,  is  that  when  the  deed  was  exe- 
cuted. 

Idrm,     584 

4.  The  condition  of  the  grantor's 
namd,  both  before  and  after  the  execu- 
tion of  the  deed,  is  proper  to  be  con- 
sidered in  determining  what  was  his 
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mental  condition  at  tbe  time  the  deed 
was  executed. 

Idem,    584 

5.  It  requires  more  capacity  to  make 
a  valid  deed,  than  it  does  to  make  a 
will. 

Idem,    584 

6.  The  presumption  of  law  is  always 
in  favor  of  sanity,  at  the  time  the 
deed  was  executed,  of  a  ^rson  whose 
deed  is  brought  in  question  ;  and  the 
burden  of  proof  then  lies  upon  him 
who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  insanity  has 
been  established ;  in  which  case  the 
burden  is  shifted  to  him,  who  claims 
under  the  deed. 

Idem,    584 

7.  The  evidence  of  witnesses  pres 
ent  at  the  execution  of  the  deed  is  en- 
titled to  peculiar  weight. 

Idem,    584 

8.  The  evidence  of  physicians, 
pecially  those  who  attended  the  grant- 
or, and  were  with  him  considerably 
during  the  time  it  is  charged  he  was  of 
unsound  mind,  is  entitled  to  great 
weight. 

Idem,    584 

9.  Next  to  physicians  and  those  who 
were  present  at  the  time  the  deed  was 
executed,  either  as  attesting  witnesses 
or  otherwise,  are  those,  whose  intimacy 
in  the  family  has  given  them  an  op 
portunity  of  seeing  the  party  at  all 
times,  and  watching  the  operations  of 
his  mind. 

Idem,    584 

10.  The  mere  opiniom  of  witnesses 
not  experts  are  entitled  to  little  or  no 
regard :  unless  they  are  supported  bv 
good  reasons  founded  on  facts  which 
warrant  them :  and  if  the  reasons  and 
facts  upon  which  they  were  founded 
are  frivolous,  the  opinvms  of  such  wit- 
nesses are  worth  but  little  or  nothing. 

Idem,    585 

11.  Where  a  legal  capacity  is  shown 
to  exist  in  the  grantor,  and  he  had  suf- 
ficient understanding  to  clearly  com- 
prehend the  nature  of  the  business, 
and  he  consented  freely  to  the  special 
matter  about  which  he  was  engaged, 
and  no  fraud  or  undue  influence  is 
shown  to  have  been  used    to  bring 


deed  cannot  be  impeached,  however 
unreasonable,  imprudent  or  unac- 
countable, it  may  seem  to  others. 

Idem,    585 

INDICTMENT. 

1.  In  an  indictment  for  obtaining 
money  by  false  pretenses  it  is  necesBary 
to  prove  that  the  prosecutor  was  in- 
duced to  part  with  his  money  by  reiv- 
ing on  the  false  pretenses  oi  the  pris- 
oner ;  but  the  ail^ation  in  the  indict- 
ment that  the  prisoner  by  means  of 
specified  false  pretenses  obtained  such 
money  is  a  sufficient  allegation  of  ihet^ 
facts  so  required  to  be  proven. 

Stafr  V.  Huni,    54 

In  such  an  indictment  it  is  ne- 
cessanr  to  prove  that  the  prisoner  knew 
that  the  pretenses  were  false ;  but  sach 
knowledge  is  sufficiently  alleged  in  the 
indictment  by  saying  that  the  prisoner 
knowingly,  design^Iy,  falsely  and 
feloniously  pretended  the  matters  of 
fact  constituting  the  false  pretenses, 
specifying  them. 

Idem,    54 

3.  In  such  an  indictment  the  same 
particularity  is  re(^uired  in  describing 
the  property  obtained  by  false  pre- 
tenses, as  in  an  indictment  for  larcenv. 

Idem,    54 

4.  •*  Divers  United  States  treasury 
notes  and  national  bank  notes  and 
fractional  currency  not«s  amounting  in 
the  whole  to  $158.00  and  of  the  value  of 
$158.00,"  is  a  sufficient  description  of 
the  property,  without  specifymg  the 
number  of  notes. 

Idem,    54 

5.  The  procuring  of  the  pavment  of 
a  just  debt,  already  due,  by  lalse  pre- 
tenses, does  not  make  a  person  liable 
to  such  indictment. 

Idem,     54 

ft.  The  punishment  for  obtaining 
money  by  false  pretenses  is  the  same 
as  that  for  larceny. 

Idem,    54 

1.  An  indictment  for  selling  without 
license  intoxicating  liquors  to  be  drank 
where  sold,  uses  the  language  of  the 
1st  section  of  chapter  99  of  Acts  1872-3 
creating  the  offense,  charging  that  the 
defendant,  at  a  given  place  in  the 
county,  on  a  given  day  did  sell  to  a 


about  the  result,   the  validity  of  thelcertain  person,  naming  him,  intoxicat- 
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ing  liquors  to  be  drank  in,  upon  or 
about  the  building  or  premises  where 
sold,  without  first  obtaining  a  State 
license  therefor  according  to  law.  Held: 
I.  Upon  demurrer  this  indictment 
is  fatally  defective,  for  uncertainty  in 
charging  that  the  liquor  was  to  be  drank 
either  in  the  building  or  upon  the  pre- 
mises. 

iState  V.  AUum,    332 

4.  M.  rents  a  bam  from  W.,  and  for 
a  consideration  gives  S.  the  privilege 
of  keeping  a  horse  and  feea  in  the 
barn ;  there  is  but  one  door  thereto, 
and  M.  and  S.  both  carry  keys  to  the 
same,  and  M.  can  take  the  privilege 
from  S.  at  any  moment;  the  barn  is 
broken  open  and  the  furs  of  M.  stolen 
therefrom.    Held  : 

It  is  proper  in  the  indictment  for  the 
house-brefi^ing,  to  describe  the  barn 
as  the  property  of  M.,  and  not  the 
propertv  of  M.  and  S. 

State  V.  Betnall,     703 

1.  Taylor  Strauder  was  indicted  for 
murder  in  the  circuit  court  of  Ohio 
county,  on  the  30th  day  of  May  1872, 
within  one  month  after  he  was  arrest- 
ed. The  case  was  continued  several 
times  upon  his  motion,  but  never  on 
the  motion  of  the  State.  He  was  tried 
and  convicted  at  the  July  term,  1873. 
He  then  ap{>l!ed  for  an  obtained  a 
writ  of  error  in  the  Supreme  Court  of 
Appeals.  On  the  20tn  d^y  of  July 
1874  they  reversed  the  judgment  of  the 
circuit  court,  sentencing  him  to  be 
hanged,  because  the  circuit  court  had 
refused  to  remand  him  to  the  county 
court  for  examination.  On  the  20th 
day  of  October  1874,  a  new  indictment 
was  found  aeainst  him,  on  which  the 
State  elected  to  try  him ;  and  there- 
upon the  prisoner  moved  the  court  to 
discharge  him  from  custody,  three 
terms  having  elapsed  since  he  was  in 
custody  upon  the  mitimufi  of  the  Jus- 
tice issued  on  April  25,  1872.     Held  : 

The  circuit  court  properly  overruled 
this  motion. 

State  V.  Strauder,    745 

INJUNCTIONS. 

1.  A  court  of  equity  ought  not  to 
grant  an  injunction,  to  stay  the  sale  of 
personal  property,  levied  on  bv  a 
sheriff  by  virtue  of  an  execution,  wnich 


property  is  owned  by  a  third  party, 
when  the  property  is  not  from  its 
nature  of  peculiar  value  to  the  owner, 
and  when  its  sale  will  not  obviously 
greatly  injure  the  owner  by  the  con- 
sequential damages  it  would  produce. 
(See  Walker  v.  Hunt,  2  W.  Va,  491.) 
Baker  et  al,  v.  Biivehard,  Mayer  &  Cb. 
et  al,  238 

2.  QM«rc— Would  the  fact  that  the 
sale  would  obviously  greatly  injure  the 
owner  by  the  consequential  damages  it 
would  produce,  alone  justify  the  grant- 
ing of  an  injunction  to  such  sale  ? 

Idem,    238 

3.  If  the  property  is  owned  by  sev- 
eral different  parties,  not  jointly  but 
severally,  each  owning  as  eparate  part 
of  the  property  by  titles  derived  from 
different  parties,  the  owners  in  such 
case  cannot  unite  in  a  bill  to  enjoin 
the  sale.  Such  a  bill  should  be  dis- 
missed on  demurrer  as  multifarious. 

Idem,    238 

3.  That  although  the  conditions  of  an 
injunction  bond  are  not  so  extensive 
as  the  statute  requires,  yet,  if  it  con- 
tain a  material  part  of  the  condition 
required,  the  bond  is  not  void,  but 
binds  the  obligors  to  the  extent  of  such 
condition  or  conditions;  and  where 
the  bond  contains  some  conditions  or 
promises  not  required  by  the  statute, 
and  some  of  those  which  are  required, 
it  is  valid  and  binding  to  the  extent  of 
the  latter. 

HoUiday^s  ex^ors  v.  Myers  et  al,,    276 

2.  When  a  demurrer  to  a  bill  has 
been  overruled,  and  the  defendants  fail 
thereafter  to  answer  the  bill  on  the  day 
specified  by  the  court  in  its  order  dis- 
solving the  injunction,  and  a  decree  is 
thereupon  entered  under  section  30  of 
chapter  125  of  Code  of  W.  Va.,  for  the 
relief  prayed  for  in  the  bill,  such  a  de- 
cree cannot  be  reversed  or  corrected  by 
the  circuit  court,  on  motion,  under  the 
5th  section  of  chapter  134  of  the  Code 
of  W.  Va.,  as  a  decree  taken   for  con- 

Gates  <fc  Bro,  v.  Cragg  et  al.,    300 

4.  C,  being  indebted  to  a  number  of 
persons  in  considerable  sums  of  money 
on  the  10th  day  of  February,  1860, 
executed  and  delivered  a  deed  con- 
veying real  and  personal  property  to 
McP.^in  trust  to  secure  the  payment 
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of  said  debts.  About  fourteen  years 
after  said  debts  became  due,  according 
to  the  terms  of  said  deed,  McP.,  the 
trustee,  at  the  request  of  the  adminis- 
trator of  one  of  said  creditors  who  had 
died,  advertised  the  property  to  be  sold 
under  said  deed,  to  satisfy  the  debt  due 
the  intestate,  without  reference  in  any 
respect  to  the  other  trust  creditors.  (5. 
filed  his  bill  of  injunction  restraining 
and  inhibiting  the  said  trustee  from 
selling  the  property,  conveyed  bv  said 
deed  of  trust.  In  his  bill  C.  alleges, 
that  all  the  debts  mentioned  in  said 
deed  have  been  settled  and  paid,  in 
eluding  the  debt  of  said  intestate ;  but 
he  only  makes  the  administrator  of  the 
intestate  creditor  and  the  trustee,  par- 
ties to  his  bill.    Held: 

That  all  the  true  creditors,  or  their 
personal  representatives,  should  have 
been  made  parties  to  the  bill. 

A  case  where,  after  the  lapse  of  four- 
teen years  from  the  time  a  bond  or 
covenant  for  the  payment  of  money  is 
due,  the  payment  of  the  bond  or  cove- 
nant will  not  be  presumed.  (See  opin 
ion  of  the  Court. ) 

CaJu-^U  V.  Prindk's  adm'r  et  aJ,    308 

1.  It  is  a  general  rule  in  equity,  that 
an  injunction  will  be  dissolved  at  the 
hearing  of  the  motion  to  dissolve  it  on 
bill  and  answer  sworn  to,  if  the  answer 
fully,  fairly,  plainly,  distinctly  and  pos- 
itively denies  the  allegations  in  the 
bill,  on  which  the  ini unction  was 
granted,  and  the  material  allegations  of 
the  bill  are  not  supported  by  proof 
other  than  the  affidavit  verifymg  the 
truth  of  its  allegations. 

HayzJHi  v,  McMUlan  et  cd.,    464 

2.  Generally  an  answer  to  a  bill  in 
equity  can  only  be  filed  during  the 
session  of  the  court,  or  at  the  rules, 
but  by  our  statute  an  exception  is 
made  m  cases  of  injunction.  The  lar- 
ger power  to  entertain  and  decide  the 
motion  to  dissolve  embraces  that  of  re- 
ceiving the  answer  and  also  replic-ition 
thereto  and  making  them  a  part  of  the 
record. 

Idem,    464 

3.  Under  the  provisions  of  the  act  of 
the  Legislature,  entitled  "An  act  to  au- 
thorize circuit  judges  in  vacation  to 
dissolve  injunctions,'*  it  is  competent  for 
the  judge  of  a  circuit,  in  which  a  case 
is  pending  wherein    an    injunction    is 


aw^ed,  to  dissolve  such  injunction  in 
according  vacation,  after  reasonable  notice  to  the 
adverse  party,  in  a  county  of  his  circuit 
other  than  that,  in  which  such  in- 
junction cause  is  pending. 

Td^n,     464 

4.  The  word  "vacation,**  as  employed 
in  said  act,  means  "vacation"  of  the 
circuit  court  of  the  county,  in  which 
such  cause  may  be  pending.* 

Idem,     464 

2.  A  judgment  will  not  be  restrained 
by  injunction  on  grounds  purely  le«al, 
unless  a  defense  has  been  prevented  at 
law,  by  fraud  on  the  one  side,  or  igno- 
rance unmixed  with  n^ligence,  on  the 
other. 

Smith  V.  McLain,    654 

3.  A  surety  cannot  rely  on  his  igno- 
rance of  a  substantial  defense,  arising 
out  of  transactions  between  the  plain  - 
tiff  in  the  common  law  suit  and  the 
principal,  as  a  reason  for  opening  a 
ju^nent  against  the  surety,  unless  he 
alleges  in  his  bill,  and  shows  by  evi- 
dence, that  he  took  proper  measures  to 
ascertain  the  true  state  of  the  case,  and 
prepare  his  defense  in  the  common  law 
action,  or  that  he  was  prevented  by 
circumstances,  which  rendered  it  im- 
possible to  take  such  measures. 

Idem,    655 

1.  It  is  not  error  for  the  circuit  judge, 
sitting  in  chambers  in  vacation,  in  the 
court  of  Wood  county;  to  dissolve  an 
order  of  injunction  in  a  chancery  cause 
pending  in  the  circuit  court  of  Kitchie 
county,  without  the  said  cause  having 
first  been  removed  to  said  county  of 
Wood,  by  an  order  made  in  term  time 
by  the  circuit  court  of  Ritchie  county, 
those  two  counties  being  in  the  same 
judicial  circuit :  HayzUU  v.  Jordan  Mr- 
MiUcun,  11  W.  Fa. 

Horn  V.  Perry  et  al,,    6iH 

3.  It  is  a  general  rule  not  to  continue 
a  motion  to  dissolve  an  injunction,  un- 
lessfrom  some  very  greoi  neceasity,  because 
the  court  is  always  open  to  grant,  and, 
of  course  to  reinstate  an  injunction, 
whenever  it  shall  appear  proper  to  do 
so,  and  because,  too,  the  plaintiff 
should  always  be  ready  to  prove  his 
bill :  Radford^ 8  e£or  v.  iiiiw»'8  exWx^  1  H. 
&  M.  8.;  ArbuckU  v.  McCUmahan,  6  W. 
Va.,  107, 108. 

Idem,    694 
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4,  The  irefnsal  to  grant  the  oontina- 
anoe  of  the  motion  to  diasolve  the  in- 
junction in  this  case  was,  under  the 
circumstances  thereof)  proper,the  plain- 
tiff not  having  shown  suficient  excuse 
for  not  having  taken  the  testimony  to 
prove  his  bill. 

Idemf 

5.  Upon  the  principles  laid  down  in 
Radford^ 8  ex' or  v.  Innwifex'orf  1  H.  <&  M. 
8;  Arbuckle  v.  McClanahan,  6  W.  Va. 
107, 108,  the  dissolution  of  the  injunc 
tionwas  proper. 

Idem,    694 
INSANITY. 

Andenonj  <Scc,  v.  Cramneretal. — See  case, 
t  662 

584 


insane  at  the  time  of  the  commission 
of  the  offense  charged  in  the  indict- 
ment, such  insanity  must  be  proven  to 
the  satisfaction  of  the  jury,  tnough  in 
passing  upon  this  question,  they  may 
look  at  the  whole  evidence  in  the  case, 
well  that  for  the  State  as  for  the 
prisoner." 

suae  V.  Strauder,    746 

INTEREST. 

4.  It  is  proper  to  chai^^e  interest  upon 
estimated  rents  and  profits,  where  the 
land  is  occupied  by  tlie  consent  of  the 
owner,  or  where  one  tenant  in  common 
holds  and  enjoys  the  whole  land  by  the 
consent  of  his  co-tenant 

Vance  v.  Evans  et  al.,    342. 


Jarrett  etaUy.  Jarrett  et  oZ.— See  case, 
INSTRUCTIONS. 

3.  If  there  is  any  evidence  before 
the  jury  tending  to  prove  a  case  sup- 
posea  in  an  instruction  asked  for,  and 
the  instruction  propounds  the  law,  it 
should  be  given. 

SUUe  V.  Betma,    703 

10.  While  such  testimonv  is  suspi- 
cious, and  emanates  from  a  bad  source, 
yet  the  jurv  may  believe  it.  although 
it  is  wholly  uncorroboratea ;  and  in 
this  State  it  is  not  proper  for  the  court 
to  give  an^  instructions  to  the  jury  as 
to  the  weight  of  such,  or  any  other 
evidence. 

Idem,    704 

6.  The  court  below  properly  rejected 
the  following  instruction :  *'  n  the  jurv 
entertain  a  rational  doubt  of  the  souna- 
neas  of  the  mind  of  the  prisoner,  at 
the  time  of  the  commission  of  the  hom- 
icide charged,  he  is  entitled  to  the  ben- 
efit  of  that  doubt  as  he  would  be  to  the 
benefit  of  a  doubt  as  to  anv  other  ma- 
terial ^t  in  the  case,  it  Deins  under 
oar  statute  a  necessary  ingreoient  of 
the  offense,  that  the  person  chai^d 


1.  J.  C,  who  lived  in  Ohio,  executed 
his  single  bill  in  Ohio,  payable  to  P., 
and  pursuant  to  a  former  arrangement 
with  S.  C,  the  brother  of  J.  C,  P.  took 
the  single  bill  to  Virginia,  where  he 
and  S.  G.  lived,  and  there  S.  C.  signed 
the  bill,  which  was  a  joint  and  several 
obligation,  as  surety  for  his  brother. 
The  single  bill  did  not  specify  where 
it  was  to  be  paid,  aqd  on  its  face  was  to 
bear  interest  at  eigfet  per  cent  per  an- 
num from  date.  By  the  laws  of  Ohio 
the  interest  was  lawful^  but  by  the  law 
then  in  force  in  Viri^inia,  December 
1858,  a  greater  rate  of  mterest  than  six 
per  cent  per  annum  rendered  the  con- 
tract void.  S.  C.  died,  the  single  bill 
still  being  unpaid ;  suit  was  brought  in 
Hancock  county  against  the  adminis- 
trator of  S.  C.  to  recover  the  amount 
thereof;  the  administrator  pleaded 
usury;  the  case  was  tried  before  the 
court,  in  lieu  of  a  jury,  and  judgment 
rendered  for  the  amount  of  the  single 
bill,  with  eight  per  cent  interest  EEbld: 
I.  That  if  the  plea  of  usury  could 
not  have  availed  the  principal  obligor 
in  the  single  bill,  it  coula  not  have 
been  of  any  avail  to  the  surety,  as  the 
»  surety  could  not  attack  the  validity  of 
shall,  at  the  time  of  the  commission  of  the  contract,  if  the  principal  could  not. 


the  oftense,  be  of  sound  mind,  although 
the  jury  may  believe  he  had  judgment 
and  reason  sufficient  to  discriminate 
between  right  and  wrong  in  the  ordi- 
nary affairs  of  life  even  at  the  time  of 
the  commission  of  the  offense,  they 
cannot  find  him  guilty"— and  properly 
gave  the  following  instruction  in  lieu 
thereof :  "  To  entitle  the  prisoner  to  an 


11.  That  the  single  bill  being  exe* 
cuted  by  the  principal  in  Ohio,  and  the 
surrounding  circumstances  lowing  it 
was  to  be  paid  there,  S.  C.  in  s^ing  it 
in  Virginia  as  surety,  ratified  it  as  an 
Ohio  contract. 

IIL  It  beinean  Ohio  contract  and 
valid  under   ue  usury  Laws   of  that 


acquittal  upon  the  ground  that  he  waslstate,  the  surety,  although  he  signed  it 
111 
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in  Virginia,  could  not  avail  himself 
a  plea  of  usury  thereto. 

Pugh  V.  Cameron*8  adm^r,  523 
1.  G.  sold  to  I.  several  tracts  of  land 
for  $14,000.00.  I.  executed  to  G.  seven 
single  bills  for  $2,000.00  each,  (he  first 
payable  on  the  2d  dav  of  February 
1865,  and  the  othere  1866-7-8-9-60-61, 
respectively,  with  interest  payable  an- 
nually on  all  except  the  first,  and  exe- 
cuted a  mortgage,  in  which  his  wife 
joined,  to  secure  the  payment  of  said 
single  bills,  in  which  he  says  the  price 
of  the- land  was  $14,000.00  and  ''the 
whole  of  which  is  to  be  paid  to  said 
Thonuis  H.  Genin  as  follows ;  in  seven 
equal  annual  installments  of  $2,000.00 
each,  one  of  which  installments  is  to 
be  paid  on  the  2d  day  of  February  in 
each  of  the  seven  years  next  following 
the  date  hereof,  with  interest  on  said 
purchase  money  from  the  2d  day  of 
February  1854,  at  the  rate  of  six  per 
centum  peranum,  payable  annually— 
that  is  to  say,  on  the  2d  day  of  Febru- 
ary in  each  of  the  next  seven  years  the 
interest  on  all  the  principal  then  un- 
paid is  to  be  paid,'^  <&c.  In  a  suit  to 
foreclose  the  mortgage,  the  cause  is  re- 
ferred to  a  commissioner,  and  the  com- 
missioner in  making  up  his  statement 
charges  interest  upon  interest,  and  the 
court  confirms  the  report  thus  made. 
Hbld: 

was 


ajgree-an 


I.  That  interest  upon  interest 
not  allowable,  there  being  no 
ment  that  after  interest  was  due,  inter- 
est should  be  chai^ged  thereon, 

II.  In  general,  where  neither  the 
debtor  nor  the  creditor  makes  an  appli- 
cation of  the  payments,  where  tnere 
are  several  debts  existing  from  the 
same  debtor  to  the  same  creditor,  the 
payments  will  first  be  applied  to  the 
discharge  of  the  oldest  debt,  and  so  on 
until  all  are  paid,  paying  interest  first ; 
in  this  cause,  under  the  terms  of  the 
mortgage  the  seven  notes  therein  se- 
curea  must  be  regarded  as  one  debt  on 
which  the  interest  was  payable  annu- 
ally«  and  the  payments  made  should 
first  have  been  applied  to  the  payment 
of  the  interest  due  on  the  whole  debt, 
then  to  the  discharge  of  the  notes  in 
their  order. 
GerUn^  ex^or  et  al.  v.  IngenoU  et  ux,,    549 

ISSUE  OUT  OF  CHANCERY. 


ofdseof  his  discretion,  either  direct  an 
issue  or  refuse  to  do  so ;  bat  this  dis- 
cretion must  be  i>roperly  exercised: 
and  a  mistake  in  its  exercise  is  just 
ground  of  appeal.v 

AndenoUf  d-c.  v.  Cranmer  et  al,,     562 

5.  Where  there  is  such  a  conflict 
of  evidence,  that  it  is  so  nearly  bal- 
anced, as  to  make  it  doubtful,  on  which 
side  is  the  preponderance,  an  issue 
ought  to  be  directed;  but  where, 
though  there  be  a  conflict,  it  is  not  of 
such  a  character,  no  issue  ought  to  be 
ordered. 

Id€m,    563 

6.  Such  doubt  in  the  mind  of  the 
chancellor  must  not  be  a  factitious  but 
a  reasonable  one,  justified  by  such  con- 
flict of  the  evidence. 

Idm,    .563 

7.  Even  after  a  verdict  is  rendered  bv 
a  jury  on  an  issue  out  of  chancery,  if, 
upon  the  proofs  as  they  stood  at  the 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside  the  order  directing  the 
issue,  and  enter  a  decree  on  the  merits, 
as  disclosed  by  the  proofs  on  the  hear- 
ing, when  the  issue  was  ordered. 

Idem,    563 

8.  It  is  the  duty  of  an  Appellate 
Court  in  reviewing  a  decree  founded 
on  the  verdict  of  a  jury,  rendered  on 
an  issue  out  of  chancery,  to  look  to  the 
state  of  the  proofs,  at  the  time  the  issue 
was  ordered ;  and  if  satisfied  that  the 
chancellor  has  improperly  exercised 
his  discretion  in  directing  the  issue,  to 
render  a  decree,  notwithstanding  the 
verdict,  according  to  the  merits  as  dis- 
closed by  the  proofs  on  the  hearing, 
when  the  issue  was  ordered. 

Idem,    563 


12.  Even  after  a  verdict  is  rendered 
by  a  jury  on  an  issue  out  of  chancery, 
if  uijon  the  proofis,  as  they  stood  at  the 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstandinjg  the  ver- 
dict, to  set  aside  the  order  directing  the 
issue,  and  enter  a  decree  on  the  merits, 
as  disclosed  b]^  the  proofe  on  the  hear- 
ing when  the  issue  was  directed. 

JarreU  etoLy.  JarreU  etoL,    566 

13.  It  is  the  duty  of  an  Appellate 
4.  The  chancellor  may,  in  the  ezer-  Court,  in  reviewing  a  decree  founded 
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on  the  verdict  of  a  jury  rendered  on 
an  issue  out  of  chancery,  to  look  to 
the  state  of  the  proofis  at  the  time  the 
issue  was  ordered,  and  if  satisfied 
that  the  chancellor  had  improperly  ex- 
ercised his  discretion  in  directing  the 
issue,  to  render  a  decree,  notwithstand- 
ing the  verdict,  according  to  the  merits 
as  disclosed  hy  the  proofs  on  the  hear- 
ing when  the  issue  was  ordered. 

Idem,    585 

14.  The  chancellor  may  in  the  ex 
ercise  of  his  discretion  either  direct  an 
issue,  or  refuse  to  do  so ;  but  this  dis- 
cretion must  be  properly  exercised,  and 
a  mistake  in  its  exercise  is  just  ground 
of  appeal. 

Idenif    585 

15.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced 
as  to  make  it  doubtful,  on  which  side 
is  the  preponderance,  an  issue  ought 
to  be  directed;  but  where,  though 
there  be  a  conflict,  it  is  not  of  such 
character,  no  issue  ought  to  be  ordered 

Idem,    585 

16.  Such  doubt  in  the  mind  of  the 
chancellor  must  not  be  a  factitious  but 
a  reasonable  one,  justified  by  such  con 
flict  of  the  evidence. 

Idem,    585 

17.  Section  4  of  chapter  131  of  the 
Code  does  not  change  the  general 
chancery  practice  as  to  the  ordering 
of  issues ;  it  only  specifices  where  the 
issue  may  be  tried,  in  the  circuit  court 
that  directs  it,  or  any  other  circuit 
court  it  may  designate. 

Idem,    585 

1.  Where  there  is  such  a  conflict  of 
evidence,  that  it  is  so  nearly  balanced, 
as  to  make  it  doubtful  on  which  side  is 
the  preponderance,  an  issue  ought  to 
be  directed ;  but  where,  though  there 
be  a  conflict,  it  is  not  of  such  a  charac- 
ter, no  issue  ought  to  be  ordered. 
McFarland,  admr,  et  al.  v.  Douglass,    637 

2.  Even  after  a  verdict  is  rendered 
by  a  jury  on  an  issue  out  of  chancery, 
if,  upon  the  proofs  as  they  stood  at  the 
hearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the  chan- 
cellor, notwithstanding  the  verdict,  to 
set  aside  the  order  directing  the  issue, 
and  enter  a  decree  on  the  merits,  as 


disclosed  by  the  proofs  on  the  hearing, 
when  the  issue  was  directed. 

Idem,    637 

JEOFAILS— (Statute  of). 

HoUiday's  exi'rs  v.  Myers  et  oZ.— See  case, 

276 

JOINT  DEFENDANTS. 

1.  A  decree  between  co-defendants 
can  only  be  based  upon  the  pleadings 
and  proofe  between  the  complainant 
and  defendant. 

Vance  y.  Evans  et  oZ.,    342 

2.  Where  a  case  is  made  out  be* 
tween  defendants  by  evidence  arising 
by  pleadings  and  proofs  between  the 
complainant  and  defendants,  a  court 
of  equity  should  render  a  decree  be- 
tween the  co-defendants. 

Idem,    342 

3.  A  defendant,  who  bv  his  answer 
asks  the  court  to  make  inquiriei^ 
through  its  commissioner,  more  ex- 
tended than  the  statements  in  the  bill 
might  justify,  and  upon  such  inqairy 
to  decree  between  him  and  a  co-de- 
fendant, is  thereby  precluded  in  the 
Appellate  Conrt  from  assigning  as  er- 
ror such  enlarged  extent  of  inquiry,  or 
that  a  decree  between  co-defendants 
was  based  thereon. 

Idem,    342 

1.  Where  a  decree  is  joint  against 
two  parties  defendant,  one  of  whom  is 
not  before  the  court,  but  is  an  absent 
defendant,  and  the  other  has  appeared 
and  answered,  the  Appellate  Court 
when  the  decree  is  erroneous  will  re- 
verse the  same  as  to  both  of  such  de- 
fendants. 

Lyman  v.  Thompson  et  al.,    427 

JOINT  OWNERS. 

4.  It  is  proper  to  charge  interest 
upon  estimatea  rents  and  profits  where 
the  land  is  occupied  by  the  consent  of 
the  owner,  or  where  one  tenant  in 
common  holds  and  enjo;{rs  the  whole 
land  by  the  consent  of  his  co-tenant. 

Vance  v.  Emns  et  al,    ^42 

JUDICIAL  SALES. 

1.  Any  mistake  or  misunderstanding 

to  between   the   persons    conducting    a 

judicial  sale,  and  intended  bidders  or 

parties  in  interest,  by  which  interests 
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are  prejudiced  wiihont  the  fault  of  the 
injured  party  or  parties,  is  sufficient 
cause  lor  refusing  confirmation  and 
ordering  a  r^ude. 

HtUeary  etaUy.  Thanyp9on  el  al.,    113 


2.  An  auctioneer  or  crier  making  a 
sale  cannot  properly  act  for  himself,  or 
any  other  person  m  bidding  for  the 
property. 

Idem,    113 

3.  The  court  in  acting  upon  a  report  therefore 
of  sale  does  not  exercise  an  arbitrary, 
but  a  sound  legal  discretion  in  the  in. 
ierest  of  fairness  and  prudence,  and 
with  a  just  regard  to  the  rights  of  all 
concerned. 

Idem,    113 

5.  At  a  judicial  sale,  R.  became  the 
purchaser  of  a  tract  of  one  hundred 
acres  of  land  at  $26.00  per  acre;  affi- 
davits in  the  cause,  which  were  uncon- 
tradicted, showed  that  the  land  was 
worth  at  least  $40.00  per  acre ;  there 
was  a  misunderstanding,  as  to  whether 
or  not  the  growing  crop  on  the  land 
was  being  sold  with  it ;  the  auctioneer 
either  bid  himself  or  received  sham 
bids.    Held  : 

That  under  these  circumstances 
sale  was  invalid  and  ought  not  to  have 
been  confirmed. 

Idem,    113 


7.  Upon  a  bill  to  enforce  a  judgment 
lien,  the  court  may  decree  a  eaXe  of  the 
land;  but  it  is  not  bound,  and  ought 
not  to  decree  such  sale,  if  the  rents  and 
profits  of  the  land  will  satisfy  the  liens  ^hi 
charged  upon  it  in  a  reasonable  time 
unless  consent  to  such  sale  be  made. 
Rose  <fc  Co.  V.  Brown  et  ux.,    123 

10.  To  have  the  real  estate  rented 
rather  than  sold  is  a  privilege  accorded 
to  the  debtor  and  others  interested,  and 
they  must  exercise  it  in  the  inferior 
court ;  and  the  decree  must  show  that 
they  asked  a  rental  of  the  property, 
and  it  was  refused,  before  the  decree, 
for  that  reason,  will  be  reviewed  in  the 
Appellate  Court 

Idem,    123 

13.  It  is  error  to  decree  a  sale  of  real 
estate,  without  giiring  the  defendant  a|  April 
day  to  redeem  toe  property  by  paying 
the  amount  charged  upon  it ;  and  it  is  ^ 
pot  giving  a  day  to  redeem,  to  postpone  to 


the  time  in  thedecree  for  the  property 
to  be  advertised  and  sold. 

Idem.    124 


equit] 
that  he  borrowed  of  P.  $7,660.00, 
executed  his  note  to  P.  therefor  March 
25,  1873,  payable  April  1.  1874,  for 
$8,500.00,  he.  P.,  being  allowed  and 
retaining  $850.00,  as  interest  on  this 
loan  in  advance,  for  one  year  and  six 
days  use  of  said  money;  and  he,  B., 
therefore  claimed  a  credit  on  the  prin- 
cipal of  said  note,  of  the  excess  of  in- 
terest BO  paid  over  aixper  cent  of  about 
$383.00 ;  that  R  to  secure  the  $8,500.00 
conveyed  to  T.  as  trustee  certain 
real  estate ;  that  in  makins;  that  con- 
veyance to  T.  he,  R  omitted  by  mistake 
to  except  two  parcels  of  real  estate  thai 
he  had  oefore  conveyed  respectively  to 
B.  and  F.  in  fee;  and  also,  to  except  a 
prior  lien  in  favor  of  the  estate  of  L., 
deceased,  a  balance  of  said  hen  of 
about  $2,000.00  remaining  unpaid  ;  that 
T.  as  trustee  had  advertised  the  whole 
of  said  real  estate  to  be  sold  for  the 
payment  of  said  $8,500.00  and  interest 
for  the  benefit  of  P.'s  estate,  he  hav- 
ing since  died ;  and  prayed  that  said 
trustee  be  enjoined  nom  making  said 
sale,  and  that  an  account  be  taken  as- 
certaining said  liens,  also  the  just 
amount  due  the  estate  of  said  P^  and 
for  general  relief.  The  executors  of  P. 
and  the  executors  of  L.  answered  the 
bill,  admitting  the  prior  conveyance  of 
said  two  parcels  to  B.  and  F.,  and  the 
balance  unpaid  on  the  prior  lien  of  Lw*8 
estate,  but  denied  any  knowledge  of 
the  alleged  usury.  The  deposition  of 
one  witness  was  taken,  thaf  P.  had  told 
him,  he  had  loand  R.  $8,500.00  at  tm 
per  cent,  as  he  witness  understood  him. 
The  note  said  nothing  about  interest, 
and  was  for  $8,500.00,  dated  March  25, 
1873,  payable  April  1, 1874.  The  court 
decreed  the  sale  of  the  land  conveyed 
to  said  trustee,  or  so  much  thereof  as 
should  be  reouired,  excluding  the  parts 
conveyed  to  B.  and  F.  by  R,  the  plain- 
tiff*, '^to  pay  the  following  sums  which 
are  liens  thereon:"  $2,000.00  with  inter- 
est from  November  1, 1873,  less  $300.0 J 
paid  February  3, 1874,  due  the  execu- 
tors of  L. ;  $8,500.00  with  interest  from 
*1 1, 1874,  due  the  executor  of  P., 
The  court  further  ordered  that  the 
cause  be  referred  to  a  commissioner* 
inquire  and  report  what  amounts 


the  sale. 
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have  been  paid  as  interest  on  said 
debts,  and  vmether  said  payment  was 
in  excess  of  lesal  interest,  Mating  the 
amount  of  said  excess,  Ac.    Hbld  : 

I.  It  was  error  to  decree  the  sale  of 
the  real  estate  before  the  amounts  of 
the  debts  and  the  priorities  of  the  liens 
bad  been  ascertained. 

Rohrer  y.  Traven,  TruOeey  et.  oL,    145 

n.  That  it  was  error  to  sell  said  real 
estate,  without  giving  a  day  to  the 
debtor  to  pay. 

Idem,    145 

7.  If  without  previous  authority  a 
commissioner  sells  a  particular  tract  of 
land,  and  this  sale  is  confirmed  without 
exception,  the  court  should  permit  any 
party  interested  to  file  his  petition  for 
a  re-hearing  of  the  decree  confirming 
such,  sale ;  and,  after  the  purchaser  has 
been  summoned  to  answer  this  petition, 
and  it  has  been  heard  on  its  merits, 
the  court  should  set  aside  said  decree 
and  sale,  or  refuse  so  to  do,  as  on  its 
merits,  as  shown  by  the  evidence,  jufr 
tioe  to  the  parties  requires. 
EetiU  iSc  Bake  et  at.  v.  McClvniic'9  adm'r 

etaL,  400 

1.  A  court  of  equity  ought  not  to 
grant  an  injunction,  to  stay  the  sale  of 
personal  property,  levied  on  bv  a 
sheriff  by  virtue  of  an  execution,  which 
property  is  owned  by  a  third  partyj 
when  the  property  is  not  from  its 
nature  of  j^eculiar  value  to  the  owner, 
and  when  its  sale  will  not  obviously 
greatly  injure  the  owner  by  the  con- 
sequential damages  it  would  produce. 
(See  Walker  v.  mrrf,  2  W.  Va.  491.) 
Baker  et  al,  v.  Rmehard,  Mayer  <k  Co. 

et  al,,  238 

1.  It  is  error  to  decree  the  sale  of 
land  on  terms,  which  make  the  pay 
ments  fall  due  more  rapidly  than  the 
installments  of  the  debt,  for  which  it 
is  sold,  become  payable. 

Gates  &  Bro.  v.  Cragg  et  al,,    300 

JUDGMENTS. 

6.  The  effect  of  the  repeal  of  the  pro- 
vision in  section  9  of  chapter  186  of  the 
Code  of  1860,  by  the  adoption  of  the 
Code  of  1868,  which  provided  that,  "  if 
it  appear  to  such  court  that  the  rents 
and  profits  of  the  real  estate,  subject  to 
the  hen,  will  not  satisfy  the  judgment 
in  five  years,  the  court  may  decree  the 


said  estate,  or  any  part  thereof,  to  be 
sold,  and  the  proce^ls  applied  to  the 
discnarge  of  the  judgment,''  was  to  re- 
store the  chanceiy  practice  in  enforc- 
ing judgment  liens,  as  it  existed  prior 
to  the  adoption  of  the  Code  of  1849. 
Bme  <kVo,  etal.  v.  Brown  et  ux.,    123 

7.  Upon  a  bill  to  enforce  a  judgment 
lien,  the  court  may  decree  a  sale  of  the 
land ;  but  it  is  not  bound,  and  ought 
not  to  decree  such  sale,  if  the  rents  and 
profits  of  the  land  will  satisfy  the  liens 
charged  upon  it  in  a  reasonable  time, 
unless  consent  to  such  sale  be  made. 

Idem,    123 

12.  When  however  the  cause  is  re- 
manded, the  Appellate  Court  may  nve 
the  debtor,  or  any  party  interested,  a 
right  to  apply  to  the  court  below  to 
have  the  inquiry  made,  whether  the 
rents  and  profits  will  satisfy  the  liens 
on  the  real  estate  in  a  reasonable  time, 
and  to  have  the  judgment  of  such  court 
thereon. 

Idem,    124 

R.  filed  his  bill  in  equity,  alleging 
that  he  borrowed  of  P.  $7,650.00,  and 
executed  his  note  to  P.  therefor 
March  25, 1873,  payable  April  1,  1874, 
for  $8,500,00,  he.  P.,  being  allowed  and 
retaining  $850.00,  as  interest  on  this 
loan  in  advance,  for  one  year  and  six 
days  use  of  said  money;  and  he,  R., 
therefore  claimed  a  credit  on  the  prin- 
cipal of  said  note,  of  the  excess  of  in- 
terest so  paid  over  six  per  cent,  of  about 
J383.00;  that  R.  to  secure  the  $8,500.00 
conveyed  to  T.  as  trustee  certain  real 
estate;  that  in  making  that  convey- 
ance two  T.  he,  R.  omitted  by  mistake 
to  except  to  parcels  of  real  estate  that 
he  had  befoTC  conveyed  respectively  to 
B.  and  F.  in  fee ;  and  also,  to  except  a 
prior  lien  in  favor  of  the  estate  of  L., 
deceased,  a  balance  of  said  lien  of  about 
*2,000.00  remaining  unpaid ;  that  T.  as 
trustee  had  advertised  the  whole  of  said 
real  estate'  to  be  sold  for  the  payment 
of  said  $8^00.00  and  interest  for  the 
benefit  of  P.'s  estate,  he  having  since 
died  ;  and  prayed  that  said  trustee  be 
enjoined  from  making  said  sale,  and 
that  an  account  be  taken  ascertaining 
said  liens,  also  the  just  amount  due  the 
estate  of  said  P..  and  for  general  relief. 
The  executors  of  P.  and  the  executors 
of  L.  answered  the  bill,  admitting  the 
prior  conveyance  of  said  two  parcels  to 
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B,  and  F..  and  the  balance  unpaid  on 
the  prior  lien  of  K's  estate,  but  denied 
any  knowledge  of  the  allej^  usury. 
The  deposition  of  one  witness  was 
taken,  that  P.  had  told  him,  he  had 
loaned  R  $8,500.00  a,t  ten  per  cent,  as  he 
witness  understood  him.  The  note 
said  nothing  about  interest,  and  was 
for  $8,500.00,  dated  March  25, 1873,  pay- 
able April  1, 1874.  The  court  decreed 
the  sale  of  the  land  conveyed  to  said 
trustee,  or  so  much  thereof  as  should  be 
required,  excluding  the  parts  conveyed 
to  B.  and  F.  by  R ,  the  plaintiff,  "  to 
pay  the  following  sums  which  are  liens 
thereon ;"  $2,000.00  with  interest  from 
November  1,  1873,  less  $300.00  paid 
February  3,  1874,  due  the  executors  of 
L. ;  and  $8,500.00  with  interest  from 
April  1, 1874,  due  the  executors  of  P., 
Ac.  The  court  further  ordered,  that 
the  cause  be  referred  to  a  commis- 
sioner, to  inauire  and  report  what 
amounts  have  oeen  paid  as  interest  on 
said  debts,  and  whether  said  payment 


liens,  but  the  bUl  took  no  notice  there- 
of.   Hkld  : 

I.  The  bill  was  a  single  creditors'  bill 
against  all  lienors  on  the  particular 
tract  of  land  designated  in  the  bill,  but 
was  not  a  general  creditors'  bill,  such 
as  would  have  called  for  marshaling  aU 
the  lien  debts  existing  upon  aU  the 
lands  of  £. 

Baugher  v.  Eichdber^er,    217 

III.  Upon  such  a  bill,  it  is  error  to 
decree  an  account  to  be  taken  by  a 
commissioner  "  of  aU  dd>ts  due  bjr  E.," 
''and  which  are  valid  and  snbcostlDg 
liens  on  his  lands,  the  amounts  of  said 
debts,  the  persons  to  whom  due,  and 
their  priontv;"  and  to  show  "the 
quantity  and  annual  and  fee-simple 
value  of  all  the  lands  of  E."  The  bill 
not  having  contemplated,  nor  asked 
for  such  an  account,  parties  interested, 
relying  on  the  essential  inquiry  as  made 
by  the  bill,  may  thus  be  taken  by  sur- 
prise, and  not  collect  testimony  to  meet 


was  in  excess  of  legal  interest,  stating  the  commissioner's  inquiry. 

the  amount  of  said  excess,  &c.    Hbld  :  icfcm,    217 


the  debts  and  the  priorities  of  the  liens 
had  been  ascertained. 

Bhorer  v.  Trailers,  trustee  et  al,,    146 

II.  That  it  was  error  to  sell  said  real 
estate,  without  giving  a  day  to  the  debtor 
to  pay. 

Idem,     146 

Hunter  v.  Snyder's  dr'or— See  case,    198 

2.  B.,  as  cestm  que  trust,  in  two  deeds 
of  trust  made  to  L.,  as  trustee,  filed  his 
bill  in  equity  in  the  name  of  himself 
and  said  trustee,  to  enforce  his  trust 
liens  upon  a  particular  tract  of  land  of 
E.,  alleging  priority  over  all  other  liens 
by  one  of  ms  trust  liens,  but  admitting 
the  priority  of  certain  other  trust  liens 
and  judgment  liens,  designated  by  his 
bill  and  exhibits,  over  his  second  trust 
lien,  and  made  those  particular  lienors 
parties  to  the  suit,  and  praying  to  con- 
vene those  creditors  before  a  commis- 
sioner, to  ascertain  and  audit  their  re- 
spective debts  in  the  order  of  their 
priorities;  and  that  the  land,  or  so 
much  theredf  as  may  be  necessary  to 
pay  B.'s  debts,  be  sold.  E.  was  owner 
of  other  tracts  of  land,  upon  which  the 
said  judgment  creditors  and  others  had 


6.  Section  14  of  chapter  139  of  the 
Code  does  not  affect  the  common  law 
doctrine  of  lis  pendens,  where  a  judg- 
ment lien  had,  under  the  provisions  of 
the  Code,  been  previously  acquired  on 
the  land,  and  duly  docketed- 

Hdrmon  v.  ByranCs  admW  etal.,    511 

6.  Generally  the  iudgment  of  a 
court  is  under  and  subject  to  its  con- 
trol during  the  term  at  which  it  is 
rendered,  and  it  may  set  the  judgment 
aside,  at  any  time  before  the  end  of  the 
term  without  notice ;  but  when  that 
term  ends,  such  judgment  becomes 
final  and  passes  beyond  the  control  of 
the  court,  unless  perhaps  a  motion  be 
made  during  such  term  to  set  it  aside, 
and  such  motion  is  continued  until  the 
next  term. 

Grem  &  Co,  v.  P.,  W.  <fe  Ky,  IL  R.  Co^ 

687 

7.  When  a  judgment  is  set  aside  by 
the  court  during  the  term  at  which  it 
was  rendered,  the  A{>pellate  Court  will 
presume  that  it  was  rightfully  set  aside, 
unless  the  contrarv  afiirmatively  ap- 
pears by  the  record. 

Idem,    687 
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JURAT. 

2.  To  such  bill,  the  clerk  appends 
his ^ro^,  thus:  "Sworn  to  in  open 
court  by  the  plaintiff/'    Held  : 

I.  That  as  the  plaintift  swore  to  the 
bill  in  open  court,  and  as  the  bill  spe- 
cifically alleges  the  loss  of  the  receipt, 
the  oath,  thus  taken  or  made,  is  suffi- 
cient to  answer  the  requirement  of  the 
law  as  to  a  lost  instrument. 

Hickman  Y.  Painter  et  al.,    386 

II.  That  as  the  statute  prescribing  the 
form  of  the  jurat  for  the  verification  of 
pleadings,  does  not  make  it  obligatory 
to  follow  that  precise  form,  but  author 
izes  that  it  should  be  to  the  pame 
^'effect"  it  is  not  necessary,  when  the 
pleading  is  sworn  to  in  open  court,  that 
there  should  be  the  clerk's  jurat  of  the 
precise  verification  made ;  the  Appel- 
late Court  will  presume  the  verification 
to  have  been  in  effect  that  prescribed  by 
the  statute. 

IdejUy 

III.  The  jurat  of  the  clerk  in  this 
case  is  sufiicient. 

Idenif 

JURISDICTION. 

1.  A  bill  IS  filed  by  H.,  to  set  up  a 
lost  receipt,  which  the  defendant.  P., 
had  given  H.  as  constable,  for  certain 
claims  put  in  the  said  constable's 
hands  for  collection.  On  demurrer. 
Meld: 

I.  Equity  has  jurisdiction,  notwith 
standing  courts  of  law  exercise  juris- 
diction m  the  same  class  of  cases. 

Hickman  v.  Painter  et  al,,    386 

III,  The  court  having  taken  juris- 
diction for  one  purpose,  it  will  adjudi- 
cate the  full  merits. 

Idem,    386 

Johnton  v.  Young,  Canton  &  BryantSee 
case  673 

1.  It  is  not  error  for  the  circuit  judee, 
sitting  in  chambers  in  vacation,  in  Uie 
ooart  of  Wood  county,  to  dissolve  an 
order  of  injunction  in  a  chancery  cause 
pending  in  the  circuit  court  of  Ritchie 
coanty,  without  the  said  cause  having 
first  been  removed  to  said  county  of 
Wood,  by  an  order  made  in  term  time 
by  the  circuit  court  of  Ritchie  county, 
those  two  counties  being  in  the  siame 


judicial  circuit :  HayzUtt  v.  Jordan  Mc* 
MiUan,  11  W.  Va, 

Horn  V.  Perry  et  al.,    694 

JURY. 

2.  A  prisoner  is  not  entitled  to  have 
a  case  removed  into  the  circuit  court  of 
the  United  States  for  trial  upon  his 
petition,  supported  by  affidavit  setting 
forth  that  he  is  a  colored  man,  and  that 
such  prejudices  exist  in  the  State 
against  his  race,  that  he  cannot  get  jus- 
tice in  the  State  courts,  and  also  that 
by  a  law  of  the  State  only  white  men 
can  sit  upon  the  jutv. 

State  V.  Strauder,    745 

3.  In  this  State  there  are  two  modes 
of  obtaining  juries  for  the  trial  of  fel- 
onies— one  under  the  3d.  section  of 
chapter  47  of  Acts  13723,  the  other 
under  the  Hth  and  succeeding  sections 
of  said  act.  If  the  record  shows  that 
the  jury  was  summoned  in  the  second 
of  these  modes,  this  Court  will  not  re- 
verse a  judgment  of  the  circuit  court 
refusing  to  quash  the  yenire  facias  or  the 
panel  of  the  jury,  because  it  does  not 
appear  that  all  the  provisions  of  the 
statute,  other  than  those  to  be  perform- 
ed by  the  circuit  court  or  its  ofiicers, 
have  been  complied  with,  it  not  ap- 
pearing affirmatively  that  any  of  the 
provisions  of  the  act  have  not  been 
complied  with. 

Idem,    746 

4.  Upon  the  trial  of  a  prisoner  charg- 
ed with  murder,  after  the  jury  had 
been  examined  on  their  voir  dvre^  ac- 
cepted and  sworn,  and  after  consider- 
able testimony  had  been  taken,  the 
counsel  for  the  prisoner  placed  in  the 
hands  of  a  Jud^e  on  the  bench  pri- 
vately an  affidavit  of  a  person,  that  he 
had  heard  one  of  the  jurors  say,  some 
three  months  before,  that  the  prisoner 
ought  to  be  hnng ;  and  also  affi()aTits 
of  the  prisoner  and  his  counsel,  that 
they  had  just  learned  tbat  the  juror 
had  expressed  any  opinion,  or  that  he 
had  any  bias  a^nst  the  prisoner ;  but 
neither  the  prisoner  nor  his  counsel 
made  any  motion  based  on  said  affida- 
vits, nor  does  it  appear,  that  the  attor- 
neys for  the  State  had  any  knowledge 
of  the  existence  of  these  affidavits,  or 
of  their  being  handed  to  Che  Judge. 
The  court  took  no  action  upon  them : 
^d  after  the  prisoner  had  been  found 
guilty  by  the  jury,  the  prisoner  moved 
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for  a  new  trial,  because  this  juror  serv 
ed  on  the  jury;  and  thereupon  the 
juror  made  his  affidavit  positively  de- 
nying that  he  expreseed  such  opinion 
to  the  party  who  made  the  affidavit,  or 
to  any  one  else ;  or  that  he  entertained 
any  prejudice  or  bias  against  the  pris- 
oner. And  it  does  not  appear  that  the 
prisoner  suffered  injustice  by  reason  of 
this  juror  serving  on  the  jury,  the  court 
below  refused  to  grant  the  new  trial. 
This  court  will  not  reverse  sucli  a  de- 


legacy was  pa^ble;  and  the  biU  in 
such  a  case,  must  allege  focts  showing 
that  such  difficulties  would  be  so  in- 
creased by  such  delay. 

Idem,    26S 

LEX  LOCI  OONTRATUS. 

Pugk  v.   Cameron^s  Admr,'—See  Case, 

523 


LARCENY. 

1.  In  an  indictment  for  obtaining 
money  by  false  pretenses  it  is  necessary 
to  prove  that  the  prosecutor  was  in- 
duced to  part  with  his  monev  by  rely- 
ing on  the  false  pretenses  of  the  pris- 
oner ;  but  the  alf^tion  in  the  indict- 
ment that  the  prisoner,  by  means  of 
specified  false  pretenses,  obtained  such 
money  is  a  sufficient  allegation  of  these 
facts  so  required  to  be  proven. 

SUUe  V.  Hunt,    54 

3.  In  such  an  indictment  the  same 
particularity  is  required  in  describing 
the  property  obtained  by  false  pre- 
tenses, as  in  an  indictment  for  larceny. 

Idem,    54 

6.  The  punishment  for  obtaining 
money  by  £a.lse  pretenses  is  the  same  as 
that  for  larceny. 

Idem,    54 

LEGACY. 

1.  The  fact,  that  an  ex  parte  settle- 
ment, made  bv  an  executor  must  be 
surdiarged  and  falsified,  before  the 
payment  of  a  certain  legacy  can  be  en 
ferced,  will  not  justify  the  legatee  in 
instituting  a  suit  to  recover  such  a 
legacy,  before  it  is  payable. 

Eoidand  Holy,  Rowland  el  al.,    262 

2.  In  a  proper  case  a  suit  may  be 
brought  for  tne  preservation  of  a  leg- 
acy, before  it  is  payable. 

Idem,    262 

3.  A  bill  to  surcharge  and  falsify  an 
ex  parte  settlement,  made  bv  an  execu- 
tor, may  be  brought  bv  a  legatee,  be- 
fore his  legacy  is  payable,  only  when 
the  difficulties  of  surcharging  and  falsi- 
fying the  settlement  would  be  greatly 
increased,  were  the  suit  delayed  till  the* 


LICENSE. 

1.  An  indictment  for  selling  without 
Idem     746  license  intoxicating  liquors  to  be  drank 
'  >fhere  sold,  uses  the  language  of  the 

1st  section  of  chapter  99  of  Acts  1872-3 
creating  the  offense,  chamng  that  the 
defendant,  at  a  given  place  in  the 
county,  on  a  given  day  did  sell  to  a 
certain  person,  naming  him,  intoxicat- 
ing liquors  to  be  drank  in,  apon  or 
abdut  the  building  or  premiees  where 
sold,  without  first  obtaining  a  8tale 
license  therefor  according  to  law.  Hjeld: 

I.  Upon  demurrer  this  indictment 
is  fatally  defective,  for  uncertainty  in 
charging  that  the  liquor  was  to  be  drank 
eitlier  in  the  building  or  upon  the  pre- 
mises. 

State  V.  AUum,    33S 

Stale  V.  CharUon,    332 
LIEN. 

6.  The  effect  of  the  repeal  of  the 
provision  in  section  9  of  chapter  186  of 
the  Code  of  1860,  bv  the  adoption  of 
the  Code  of  1868,  which  provided  that, 
''if  it  appear  to  such  court  that  the 
rents  and  profits  of  the  real  estate,  sab- 
lect  to  the  lien,  will  not  satisfy  the 
judgment  in  five  years,  the  oonrt  may 
decree  the  said  estate,  or  any  part  there- 
of, to  be  sold,  and  the  proceeds  applied 
to  the  discharge  of  the  judgment.'^  was 
to  restore  the  chancery  practice  in  en- 
forcing judgment  hens,  as  it  existed 
prior  to  the  adoption  of  the  Code  of 
1849. 

Iio9e  <k  Co,el,  aL  v.  Brown  eL  ux.,    123 


7.  Upon  a  bill  to  enforce  a  jadgment 
lien,  the  court  may  decree  a  ode  of  the 
luia;butitis  not  bound,  and  ought 
not  to  decree  such  sale,  if  the  rents  and 
profits  of  the  land  will  satisfy  the  Itens 
charged  upon  it  in  a  reasonable  time, 
unless  consent  to  such  sale  be  made. 

/den.    123 

8.  What  is  a  reasonable  time,  is  a 
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matter  of  discretion,   to  be  exercised 
by  the  court 

Idem,    123 

9.  The  discretion  so  to  be  exercised 
is  not  an  arbitrary  one,  but  a  sound 
discretion  in  the  interest  of  fairness 
and  pmdenoe  toward  all  the  parties  in- 
terested, and  is  of  course,  reviewable 
in  the  Appellate  Court. 

Idem,    123 

10.  To  have  the  real  estate  rented 
rather  than  sold  is  a  privilege  accorded 
to  the  debtor  and  others  interested, 
and  they  must  exercise  it  in  the  infe- 
rior court ;  and  the  decree  must  show 
that  they  asked  a  rental  of  the  property 
and  it  was  refused,  before  the  decree, 
for  that  reason,  will  be  reviewed  in  the 
Appellate  Court. 

Idem,    123 

11.  The  inferior  court  must  be  called 
on  to  say,  whether  in  a  reasonable 
time  the  rents  and  profits  of  the  real 
estate  will  pay  the  hens  charged  upon 
it;  and  this  discretion  must  first  be  ex- 
ercised by  the  court  below,  before  this 
Court  will  review  the  decree  of  said 
court;  and  upon  such  review  this 
Court  will  not  reverse  it  unless  it  ap- 
pear that  the  court  erred  in  the  exer- 
cise of  that  discretion. 

Idem,    123 

12.  When  however  the  cause  is  re- 
manded, the  Appellate  Court  may  give 
the  debtor,  or  other  party  interested,  a 
right  to  apply  to  the  court  below  to 
have  the  mquiry  made,  whether  the 
rents  and  profits  will  satisfy  the  liens 
on  the  real  estate  in  a  reasonable  time, 
and  to  have  the  judgment  of  such 
court  thereon. 

Idem,    123 

13.  It  is  error  to  decree  a  sale  of  real 
estate,  without  giving  the  defendant  a 
day  to  redeem  the  property  by  pa^ng 
the  amount  charged  upon  it ;  and  it  is 
not  g^vin^  a  day  to  redeem,  to  postpone 
the  timo  m  the  decree  for  the  property 
to  be  advertised  and  sold. 

Idem,    123 


estate,  without  giving  a  day  to   the 
debtor  to  pay« 

Idem,    147 

2.  B.,  as  cestui  crue  trust,  in  two  deeds 
of  trust  made  to  L,  as  trustee,  filed  his 
bill  in  equity  in  the  name  oi  himself 
and  said  trustee,  to  enforce  his  trust 
liens  upon  a  i>articular  tract  of  land  of 
£.,  alleging  priority  over  all  other  liens 
by  one  of  his  trust  liens,  but  admitting 
the  priority  of  certain  other  trust  liens 
and  judgment  liens,  designated  by  his 
bill  and  exhibits,  over  his  second  trust 
lien,  and  made  those  particular  lienors 
parties  to  the  suit,  ana  praying  to  con- 
vene those  creditors  before  a  commis- 
sioner, to  ascertain  and  audit  their  re- 
spective debts  in  the  order  of  their 
priorities;  and  that  the  land,  or  so 
much  thereof  as  may  be  necessary  to 
pay  B.'s  debts,  be  sold.  E.  was  owner 
of  other  tracts  of  land,  upon  which  the 
said  judgment  creditors  and  others  had 
liens,  but  the  bill  took  no  notice  there- 
of.    Held  : 

I.  The  bill  was  a  single  creditors'  bill 
against  all  lienors  on  the  particular 
tract  of  land  designated  in  the  bill,  but 
was  not  a  gener^  creditors'  bill^  such 
as  would  have  called  for  marshaling  aU 
the  lien  debts  existing  upon  aU  the 
lands  of  £. 

Baugher  v.  EkheHberger,    217 

II.  The  bill  having  for  its  object  the 
enforcement  of  B.'s  specific  claims  on 
a  certain  tract  of  E.'s  land,  B.  could 
have  a  decree  touching  only  the  object 
of  the  bill. 


I.  It  was  error  to  decree  the  sale  of 
the  real  estate  before  the  amounts  of 
the  debts  and  the  priorities  of  the  liens 
had  been  ascertained. 

Rohrer  t.  Travers,  trustee,  eL  oL,    147 

XL  That  it  was  error  to  sell  said  real 

113 


III.  Upon  such  a  bill,  it  is  error  to 
decree  an  account  to  be  taken  by  a 
commissioner  *'of  ofl  debts  due  b]^  £.," 
"and  which  are  valid  and  subosting 
liens  on  his  lands,  the  amounts  of  said 
debts,  the  persons  to  whom  due,  and 
their  priontv;"  and  to  show  "the 
quantity  ana  annual  and  fee-simple 
value  of  aU  the  lands  of  E.''  The  bill 
not  having  contemplated,  nor  asked 
for  such  an  account,  parties  interested, 
relying  on  the  essential  inquiry  as  made 
by  the  bill,  may  thus  be  taken  by  sur- 
prise, and  not  collect  testimony  to  meet 
the  commissioner's  inquiry. 

Idem,    217 

4.  Every  person  purchasing  pendente 
lite  is  treatea  as  apurchaser  with  notice, 
and  is  subject  to  all  the  equities  of  the 
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persona,  tinder  whom  he  claiins  in 
privity;  and  it  makes  no  difference 
whether  the  purchaser  pendente  lUe  be 
the  claimant  of  a  legal  or  equitable  in- 
terest, or  whether  he  be  the  assignee 
of  the  plaintifib  or  defendants. 

Harmon  v.  Byram^a  admW  etaL,    511 

5.  Section  14  of  chapter  139  of  the 
Code  does  not  affect  the  common  law 
doctrine  of  li»  pendens,  where  a  judg- 
ment lien  had,  under  the  provisions  of 
the  Code,  been  previously  acquired  on 
the  land,  and  duly  docketed. 

Idem,    511 

Smith  v.  JfcLain.— See  case,    654 
LIMITATIONS. 

1.  A.  legal  presumption  of  payment 
of  a  bond,  given  for  the  payment  of 
money,  does  not  arise  from  mere  lapse 
of  time,  where  the  bond  has  not  been 
due  for  twenty  years,  before  commence- 
ment of  suit  for  the  recoverv  of  the 
sum  thereby  due  and  payable.  If  a 
shorter  period,  even  a  single  day  less 
than  twenty  years^  has  elapsed,  the 

S resumption  of  satisfaction  from  mere 
ipse  of  time  does  not  arise. 
SadLer'n  adm'r  v.  Kennedy**  admWx,    187 

2.  While  the  mere  lapse  of  twenty 
years,  without  explanatory  circum- 
stances, affords  a  presumption  of  law 
that  the  debt  is  paid,  even  though  it  be 
due  by  specialty,  still  payment  may  be 
inferred  by  the  jury  from  circumstances 
with  the  lapse  of  a  shorter  period  of 
time  thantwenty  years. 

Idem,    187 

3.  When  an  action  is  brought  on  a 
bond^  if  twenty  years  elapse  between 
the  time  of  its  becoming  due  and  of 
the  institution  of  the  action,  the  defend- 
ant may,  without  pleading  the  statute 
of  limitations,  rely  upon  presumption 
of  payment ;  and  upon  issue  joined  or 
plea  of  payment,  payment  may  be  in- 
ferred by  the  jury  from  circumstances, 
coupled  with  a  lapse  of  a  shorter 
period  than  twenty  years. 

Idem,    187 

4.  The  courts  decide,  if  evidence  is 
pertinent  and  proper,  before  it  is  sub 
mitted  to  a  jury ;  and  if  it  be  imperti 
nent  or  too  remote  from  the  question 
involved  in  the  issue,  will  reject  it 

Idem,    187 


Ccdwdlv.  PrincUtfi  adm'r  et   a/.— Se* 
case,  307 

LIS  PENDEN& 

1.  A  subpoena  served  is  not  a  suffi- 
cient lis  pendens,  unless  a  bill  be  filed  ; 
but  when  the  bill  is  filed  the  li*  pendens 
relates  back  to  the  service  of  the  sub- 
poena. 

Harmon  v.  Byram^s  admW  etal.,    511 

2.  H.  sues  out  his  summons  in  chan- 
cery against  B.  on  the  3d  January 
1872,  which  is  served  on  the  6th  of  the 
same  month ;  the  bill  is  filed  at  Feb- 
ruary rules  following;  on  the  20th 
January,  after  summons  served  and 
before  bill  filed,  P.  purchases  the 
whole  or  a  part  of  the  land,  which  is 
proceeded  against  in  the  suit:    Kkld: 

P.  is  a  pendente  lite  purchaser. 

Idem,    511 

3.  Generally  a  purchaser  pendente  lite 
need  not  be  made  a  party  to  a  bill  or 
brought  before  the  court 

Idetn,    511 

4.  Every  person  purchasing  pendente 
liie  is  treated  as  a  purchaser  with  notice, 
and  is  subject  to  all  the  equities  of  the 
persons,  under  whom  he  claims  in 
privity;  and  it  makes  no  difference 
whether  the  purchaser  pendente  lite  be 
the  claimant  of  a  legal  or  equitable  in- 
terest, or  whether  he  be  the  aasgnee 
of  the  plaintiffe  or  defendants. 

Idem,    511 

5.  Section  14  of  chapter  139  of  the 
Code  does  not  affect  the  common  lav 
doctrine  of  lis  pendetis,  where  a  judg- 
ment lien  had,  under  the  provisions  of 
the  Code,  been  previously  acquired  oo 
the  land,  and  duly  docketed. 

Idem,    511 

MANDAMUS. 

1.  The  sUtute  of  1872-3,  chapter  141, 
sec.  1,  which  provides  that  "  all  muni- 
cipal corporations  for  the  government 
of^  cities,  towns  and  villages  in  this 
State,  are  herebv  authorize  to  issue 
their  bonds  and  to  sell  them,"  <&c., 
does  not  authorize  the  town  of  Mounds- 
ville  to  issue  its  bonds  and  donate  them 
to  the  Ohio  Valley  Iron  Works  in  aid 
of  said  company's  manufacturing  and 
mining  enterprise,  it  not  being  for  the 
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maiiicipal  or  public  purpofles  of  said 
town. 


4.  A  mandamus  nm  sued  out  to  com- 
pel such  levy  of  a  tax  should  be  dis- 
missed. 

Idem, 

MARRIED  WOMEN. 

Zann  v,  Saiotell  et  al, — See  case.    43 

1.  In  a  suit  where  husband  and  wife 
are  plaintiffs  or  defendants,  the  evi 
dence  of  one  cannot  be  received  for  or 
a^inst  the  other.  ' 

Ro9e  &  Co,  etai  v.  Brrnvn  et  fix.,    122 

2.  The  22d  and  23d  sections  of  chapter 
130  of  the  Code  of  West  Virginia, 
make  no  material  change  in  the  com 
mon  law,  as  to  husband  and  wife 
giving  evidence  for  or  against  each 
other,  in  a  cause  in  which  they  are 
parties,  except  in  an  action  or  suit 
between  husband  and  wife. 

Idem,    122 

4.  On  the  30th  day  of  September  1872 
B.  procured  a  voluntary  conveyance  to 
be  made  to  his  wife,  of  a  house  and  lot 
in  C.  At  the  time  the  conveyance  was 
made,  he  was  not  indebted  more  than 
$218.00.  On  that  day  there  was  paid 
on  the  property  $1,500.00,  which  he 
had  before  given  to  his  wife,  and  with- 
in the  next  two  years  he  had  $3,000.00, 
which,  from  time  to  time,  he  paid  on 
said  property,  and  discharged  the  pur- 
chase money ;  and  debts  to  the  amount 
of  about  $1,250.00  had  afterwards  ac- 
cumulated, after  such  conveyance  and 
during  the  time  such  payments  were 
beins  made ;  these  being  all  the  ma- 
terial facts  in  the  case,  on  the  question 
of  fraud.    Held: 

II.  But  in  fraud  of  his  existing  cred 
itors  he  did  divert  his  means  from  the 
payment  of  his  debts,  and  invest  such 
means  in  said  property,  so  voluntarilv 
conveyed  to  his  wife :  and  his  said  cred- 
itors can  charge  the  said  real  estate  for 
the  payment  Uiereof. 

Idem,    122 

5.  In  the  case  of  a  purchase  by  a 
wife  during  coverture,  the  burden  is 
upNon  her  to  prove  distinctly  that  she 
paid  for  the  thins  purchased,  with 
funds  not  fumishea  by  her  husband. 


Evidence  that  she  purchased  amounts 
to  nothing,  unless  it  is  accompanied  by 


Ohio  Valleif  Iron  Works  v.  The  Toimq^clear  and  full  proof,  that  she  paid  for 
MoundsinUe,  1  it  with  her  own  separate  funds.     In  the 

absence  of  such  proof,  the  presump- 
tion is,  that  her  husband  furnished  the 
means  of  payment. 

Idem,    123 

MISTAKES. 


1.  Any  mistake  or  misunderstanding 
between  the  persons  conducting  a 
judicial  sale,  and  intended  bidders  or 
parties  in  interest,  by  which  interests 
are  prejudiced  without  the  fault  of  the 
injured  party  or  parties,  is  sufficient 
cause  for  refusing  confirmation  and 
ordering  a  re-sale. 

HUleary  etaLv.  Thompson  et  al,,    113 

1.  A  clerical  error  in  entering  a  con- 
sent decree  may  be  corrected  bjr  the 
original  draft  of  the  decree,  furnished 
the  clerk  by  the  court,  on  motion  at 
any  time,  under  the  provisions  of  sec- 
tion 5  of  chapter  134  of  the  Code. 

Manion  v.  Fahy,    482 . 

2.  A  consent  decree,  except  where 
such  clerical  error  has  occurred,  can 
never  be  modified  or  altered  without 
the  consent  of  parties,  not  even  during 
the  term  at  which  it  was  entered. 

Idem,    482 

4.  After  the  termination  of  the  term 
at  which  a  consent  decree  was  entered, 
it  can  never  be  set  aside,  except  by  con- 
sent, by  any  proceedings  in  the  cause, 
though  it  had  been  entered  by  mistake, 
or  by  the  fraud  of  one  of  the  parties. 

Idem,    482 

5.  A  consent  decree  may  be  annulled 
when  it  was  procured  by  fraud  or  was 
entered  by  mistake  of  one  or  both  of 
the  parties,  differently  from  what  it 
should  have  been  on  an  original  bill 
filed  for  the  purpose. 

Idem,    482 

6.  An  original  bill  is  necessary  and 
proper  to  annul  such  a  consent  decree, 
whether  it  be  an  interlocutory  or  final 
decree. 

Idem,    482 

7.  In  such  a  suit  if  the  court  annuls 
the  decree,  it  should  proceed  further, 
and  in  all  respects  restore  the  parties 
to  the  situation,  they  were  in,  when 
such  consent  decree  was  entered. 

Idem,    482 
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8.  After  such  consent  decree  has  been 


thuB  annallecl,  the  court  should,  in  the  a    vested    right  in  the  plaintifis    ss 


sidcred  as  a  contract,  and  was  not  such 


suit  in  which  it  was  entered,  proceed 
to  decide  it  upon  its  merits,   as  if  no 
such  consent  decree  had  been  entered. 
Idem,    4i 

MUNICIPAL  CORPORATIO^S. 

1.  The  statute  of  1872-3,  chapter 
141,  section  1,  which  provides  that  *'  all 
municipal  corporation  for  the  govern- 
ment of  cities,  towns  and  villages  in 
this  State,  are  hereby  authorized  to 
issue  their  bonds  and  to  sell  them," 
&c.,  does  not  authorize  the  town  of 
Moundsville  to  issue  its  bonds  and  do- 
nate them  to  the  Ohio  Valley  Iron 
Works  in  aid  of  said  company's  manu 
facturing  and  mining  enterprise^  it  not 
being  for  the  municipal  or  public  pur- 
poses of  said  town. 
The  Ohio  VaOeuIrm  Works  v.  The  Town 

of  Moundguiue, 

2.  All  said  bonds  are  illegal,  null  and 
void. 


Idem,    1 

3.  The  town  has  no  authority  to  levy 
a  tax  for  the  purpose  of  paying  said 
bonds. 

Idem,    A 

4.  A  mandamus  niei  sued  out  to  com 
pel  such  levy  of  a  tax  should  be  dis- 
missed. 

Idem,    2 

1.  Muncipal  charters  are   not  con- 
tracts, but  are  granted  for  public  pur- 
poses, and  amended  or  repealed  at  tibe 
discretion  of  the  L^slature. 
Probasco  et  dl.  v.  The  Town  of  Mounds- 

viUe,  501 


2.  The  principle  is  well  settled,  that 
the  power  of  exemption,  as  well  as  the 
power  of  taxation,  is  an  essential  ele- 
ment of  sovereignty^,  and  can  only  be 
surrendered  or  diminished  in  plain  and 
explicit  terms.  • 

Idem,    501 

3.  Where  exemptions  are  found  in 
tax  laws,  they  are  usually  nothing  more 
than  directions  to  the  tax  officers,  and 
not  undertakings  or  contracts  with  any- 
body. 

Idem,    501 

4.  The  exemption  in  the  BmendedlSnydar  el  cd.  v.  P, 
charter  of  Moundsville  cannot  be  con-* 


would    prevent  the  L^gislatura  from 
repealing  it 

Idem,    501 

5.  The  1st  section  of  chapter  47  of 
the  Code,  which  went  into  effect  April 
1.  1869,  declares  that  so  far  as  that 
cnarter  conferred  **  powers  on  a  town 
or  village  council,  not  conferred  by 
the  chapter  of  any  such  town  or  village, 
the  same  shall  be  deemed  an  amend- 
ment to  said  charter."  And  the  same 
section  declares:  ''The  council  of  a 
town  or  village  heretofore  established 
may  exercise  aU  the  pmoers  conferred  by 
this  chapter,  although  the  same  may 
not  be  conferred  by  their  charter.'*' 
Held: 


1.  That  so  four  as  said  chapter  47  of 
the  Code  gives  additional  powers  to  the 
council  of  towns  or  villages,,  those 
powers  may  be  exercised  by  the  com- 
mon council  of  the  town  of  Mounds- 
ville, although  not  conferred  by  its 
charter. 

Idem,    501 

II.  That  sections  30,  31  and  41  of 
said  chapter  47,  and  sections  101  and 
103  chapter  54  Acts  1875,  confer  addi- 
tional powers,  which  mav  be  exercised 
by  the  common  council  of  said  the 
town  of  Moundsville. 

Idem,    501 

III.  That  as  the  said  47th  chapter 
and  the  snid  act  of  1875,  authorized 
such  council  to  levy  taxes,  upon  all 
real  and  personal  estate  within  the  town 
or  village  subject  to  State  and  county 
taxes,  the  said  common  council  did  not 
violate  the  charter  of  said  town,  but 
had  full  authority  to  make  the  levy 
they  did. 

Idem,    502 

IV.  That  the  supersedeas  to  said  levy 
was  properly  quashed. 

Idem,    502 
NEGLIGENCE; 

2.  It  was  not  necessary  for  the 
plaintiffs  to  aver  in  the  declaration 
that  they  were  not  guilty  of  negligence 
which  contributed  to  the  bumins  of 
their  property,  or  in  other  words  that 
they  were  not  guilty  of  contributory 
negligence. 
~     *  -^  CA  8lL.il  K  Co,, 

14 
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3.  Negligence  in  the  plaintiffs  con 
tributing  to  the  loss  is  a  defense  at  com- 
mon  law,  the  benefit  of  which  the  de- 
fendant may  avail  himself  in  a  proper 
case. 

Idem,    14 

4.  The  plea  in  the  cause  was  not 
gnilty,  on  which  issue  was  joined,  and 
at  the  trial  before  the  jury,  after  the 
evidence  was  given  to  tne  jury  by  both 
parties,  the  defendant's  counsel  asked 
the  court  to  instruct  the  jury  as  fol 
lows,  viz : 

"  1st  Proposition  -  For  a  railroad  com- 
pany to  permit  grass  and  weeds  to 
grow  and  remain  upon  its  right  of  way, 
outside  of  its  water  table,  and  more 
than  four  feet  hrom  its  track,  through 
a  sparsely  settled  region  of  county 
and  not  near  to  valuable  buildings, 
when  such  grass  and  weeds  are  in  such 
Quantity  and  so  small  in  growth 
they  cannot  be  mown,  is  not  negligence, 
and  that  negligence  is  the  want  of  or- 
dinary care  in  this  case,  by  which  is 
meant  such  care  as  men  of  ordinary 
care  and  prudence  use  under  like  cir- 
cumstances. 

2d  Proposition— -Unless  the  plaintifiis 
have  proved  by  a  preponderance  of 
evidence  that  the  defendant  failed  to 
keep  its  ground  at  the  place  where  this 
fire  started,  or  from  where  it  spread 
upon  the  plaintiffii'  land,  as  free  from 
grass  or  weeds,  or  leaves  as  other  rail- 
roads managed  with  care  and  prudence 
are  kei>t,  then  the  plaintifEs  cannot  re- 
cover in  this  action,  and  your  verdict 
must  be  for  the  defendant 

3d  Proposition  -The  burden  of  proof 
is  on  the  plaintiff,  and  before  he  can 
recover  in  this  action,  he  must  satisfy 
you  by  a  preponderance  of  evidence 
that  the  defenaant  was  guilty  of  n^li- 
gence  in  this  matter  at  issue  in  this 
case,  which  is:  Did  the  defendant,  on 
the  29th  day  of  last  October,  keep  its 
railroad  ground,  at  the  place  wnere 
the  fire  was  on  said  railroad  ground  as 
as  free  from  grass,  weeds  and  leaves, 
or  either  of  them,  as  men  of  ordinary 
care  and  prudence  do  under  the  same 
or  similar  circumstances. 

4th  Proposition— If  the  plaintifEs 
knew  the  place  where  this  fire  started, 
and  from  whence  it  spread  to  their  land 
was  a  place  where  fire  had  often  caught 
from  sparks  emitted  from  the  defend- 
ant's locomotives  in  their  ordinary  use 


in  passing,  and  permitted  grass  and 
weeds  to  ^row  and  remain  upon  their 
lands  adjoining  said  place  to  the  same 
extent  the  defendant  allowed  grass  and 
weeds  to  grow  and  remain  upon  its  ad- 
joining lands,  the  plaintiffs'  are  guilty 
of  contributory  uep;ligence  and  cannot 
recover  in  this  action. 

Idem,    14 

5.  The  true  question  involved  in  the 
issue  touching  the  matter  of  negligence 
on  the  part  of  the  defendant  to  l^  de- 
termined by  the  jury  was,  from  the  em- 
dence  and  aU  the  circumskmces  and  mr- 
roundingsy  including  the  dryness  of  the  time, 
did  the  defendant  permit  such  an  a^xumur 
lotion  of  grasSy  weeds  or  leaves  of  a  comr 
bustible  nature  within  its  right  of  way  at 
the  point  where  the  said  fire  occurred,  ex- 
posed to  ignUion  by  Us  engines,  as  would 
not  he  permitted  or  done  by  a  cautious  and 

^ixpf'^'^dent  man  upon  his  own  premises,  if 
exposed  to  the  same  hazard  from  fire  as  the 
accumulation  of  dry  grass,  weeds  or  leaves 
upon  the  said  right  ofi^ayofthe  defendant. 

Idem,    17 

6.  Persons  occupying  farms  along 
railroads  are  entitled  to  cultivate  and 
use  them  in  the  manner  customary 
among  farmers,  and  may  recover  for 
damages  by  fire  resulting  from  then^ 
ligence  ef  a  railway  company  althou^ 
they  have  not  plowed  the  dry  grown 
grass  or  taken  otoer  like  unusual  means 
to  guard  against  such  negligence. 

Idem,    17 

7.  Negligence  of  theplaintifbin  such 
cases  which  precludes  a  recovery,  is 
where  in  the  presence  of  a  seen  danger 
(as  where  the  fire  has  been  set)  he 
omits  to  do  what  prudence  requires  to 
be  done  under  the  circumstances  for 
the  protection  of  his  [property,  or  does 
some  act  inconsistent  with  its  preser- 
vation. Where  the  danger  \r  not  teen, 
but  anticipated  merelv,  or  dependant 
on  future  events  (such  as  the  future 
continuance  of  defendant's  negligence) 
plaintiff  is  not  bound  to  guard  against 
it  by  refraining  from  his  usual  course 
(being  otherwise  a  prudent  one)  in  the 
management  of  his  property  and  busi- 
ness. 

Idem,    17 

8.  In  the  exercise  of  his  lawful  rights, 
every  person  has  a  right  to  presume 
that  every  other  will  perform  his  duty 
aad  obey  the  law,  and  it  is  not  negli* 
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gence  for  him  to  assume  that  he  is  not 
exposed  to  a  danger  which  can  only 
come  to  him  through  a  disregard  of 
law  on  the  part  of  some  other  person, 

Idem,    17 

9.  A  person  ownine  land  contiguous 
to  a  railroad,  is  not  ohliged  to  keep  the 
leaves  falling  from  his  trees,  from  be 
ing  carried  by  the  wind  to  such  rail- 
road ;  nor  to  keep  his  lands  clear  of 
leaves  and  dry  grass  or  weeds,  or  other 
combustible  matter ;  nor  on  failure  to 
perform  such  acts,  does  he  become  con 
tributory  to  the  production  of  a  fire 
originating  in  the  carelessness,  on  its 
own  land,  of  a  railroad  companv. 

Idem,    17 

10.  If  the  place  where  the  fire  start- 
ed, and  from  whence  it  spread,  was  a 
place  where  fire  had  often  caught  from 
sparks  from  defendant's  locomotives  in 
their  ordinary  use  in  running,  it  tends 
to  show  a  negligent  habit  on  the  part  of 
defendant  in  suffering  combustible 
material  to  accumulate  on  its  land  at 
that  place  instead  of  amounting  to  a 
reason  why  the  plaintiffs  should  not  re- 
cover, although  the  plaintiffs  knew  of 
such  fires. 

8.  The  employes  of  a  railroad  com- 
pany are  bound  to  use  ordinary  care 
and  diligence,  so  as  not  unnecessarily 
to  injure  the  property  of  others  on  the 
track, 

Coyk  V.  B.  <fc  0.  R.  JR.  Co.,    94 

5.  In  a  suit  to  settle  up  a  decedent's 
estate  and  to  charge  his  personal  and 
real  estate  with  the  payment  of  all  his 
debts,  if  the  administrator  has  reported 
certain  debts  as  solvent  or  doubtful,  he 
must  show  that  they  have  not  been 
collected  without  fault  on  his  part,  but 
if  he  made  such  a  report  early  in  the 
war,  and  he  resided  in  a  county  in 
which  the  war  was  waged  actively, 
and  those  debts  appear  to  have  been 
unavailable  shortly  after  the  war,  in 
the  absence  of  any  evidence  to  show 
that  the  administrator  has  been  guilty 
of  negligence,  he  ought  not  to  be 
charged  with  such  debt. 
EstiUik  Eakl£  et  at,  v.  McCliniic^'s  admW 

el  clL, 

NEW  TRIALS. 


b}^  the  use  of  reasonable  diligence 
might  have  been  discovered  before  the 
former  trial. 

Ltuxu,  Jr.  V.  Locke  ei  al.f    81 

2^  Neither  will  a  new  trial  be  granted 
on  such  groand,  unless  in  the  opinion 
of  the  Court  such  after-dlsoovered  evi- 
dence, if  before  the  jury,  ought  to 
produce  a  different  verdict 

Jdnm,    81 

6.  If  the  Appellate  Court  should 
come  to  the  conclusion,  that  the  JQd|^. 
ment  of  the  court  below,  rendered  m 
such  a  case,  was  plainly  erroneous,  it 
would  not  remand  the  case  for  a  new 
trial,  unless  under  the  circumstances 
the  court  below  ought  to  haye  awarded 
a  new  trial,  but  win  render  such  judg- 
ment uponthe  law  and  evidence,  as  the 
court  below  should  have  rendered. 

NiUter  V.  Sydenetricker,     536 

3.  A  surety  cannot  rely  on  his  ijgno- 
rance  of  a  substantial  defense,  arising 
out  of  transactions  between  the  plain- 
tiff in  the  common  law  suit  and  the 
principal,  as  a  reason  for  opening  a 
judgment  against  the  surety,  unless  he 
alleges  in  his  bill,  and  shows  by  evi- 
dence, that  he  took  proper  measures  to 
ascertain  the  true  state  of  the  case,  and 
prepare  his  defense  in  the  common  law 
action,  or  that  he  was  prevented  by 
circumstances,  which  rendered  it  ini- 
possible  to  take  such  measures. 

Smithy.  McLcdn,    655 

5.  To  authorize  the  granting  of  a 
new  trial  on  the  ground  of  afterndis- 
covered  evidence,  four  things  are  nec- 
essary: 

I.  The  evidence  must  have  been  dis- 
covered since  the  former  Uiai. 


1.  A  new  trial  will  not  be  granted  on 
the  ground  of  after-discovered  evi- 
dence^ where  the  evidence  is  such  as^ 


II.  It  must  be  such  as  reasonable  dili- 
^nce,  on  the  part  of  the  party  asking 
it,  could  not  have  secured  at  the  former 
trial. 

III.  It  must  be  material  in  its  object, 
and  not  merely  cumulative,  corrobionir 
tive  or  collateral. 

IV.  It  must  be  such  as  ou^t  to  pro- 
duce on  another  trial  an  opposite  re- 
sult on  the  merits. 

StcOe  V.  BettaU,     703 


6.  As  a  basis  for  a  motion  for  a  new 
trial  a  prisoner  files  his  own  affidavit. 
stating  therein  that  he  was  sarprised 
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bn  the  trial  of  the  case  by  the  testi- 
mony of  a  witness  sworn  against  him 
who  testified  aboat  a  pretended  con- 
versation with  affiant  about  an  alle^ied 
accomplice,  and  that  said  conversation 
took  place  on  a  certain  day ;  that  affi- 
ant  had  no  such  conversation  with  said 
witness  on  that  day ;  that  he  was  not 
able  to  leave  his  room  on  that  day ;  that 
he  was  so  much  under  the  influence  of 
liquor,  that  he  did  not  know  and  had 
not  remembered  where  he  was  and 
who  was  with  him  on  said  day ;  that 
he  learned  since  the  trial  of  a  witness 
whose  testimony  is  material  in  the 
case,  and  that  he  could  not  by  due  dili- 
gence obtain  his  testimony,  that  he 
was  not  aware  of  the  existence  or  ma 
teriality  of  his  testimony,  until  about 
the  time  the  evidence  was  closed;  and 
that  he  had  no  possible  means  of 
knowing  what  he  could  pA)ve  on  that 
point,  until  after  the  jurjr  had  render- 
ed their  verdict ;  and  that  he  was  then 
informed  bv  a  friend  that  two  wit- 
nesses would  prove  substantiallv  what 
was  set  out  in  their  affidavits  which  he 
tenders.    Held: 

The  affidavit  is  insufficient  because 

I.  It  does  not  deny  the  conversation 
alleged  to  have  taken  place  between 
the  prisoner  and  the  witness. 

II.  The  only  efiect  of  the  newly  dis- 
covered testimony  would  be  to  dis- 
credit the  evidence  of  a  witness  on  the 
former  trial. 

Idem,    704 

7.  The  general  rule  is  that  a  new 
trial  will  not  be  granted,  to  enable  the 
party  asking  it,  to  discredit  a  witness 
who  testified  against  him  on  a  former 
trial. 

Idem,    704 

4.  Upon  the  trial  of  a  prisoner  charg 
ed  with  murder,  after  the  jury  h^ 
been  examined  on  their  voir  dtrCj  ac- 
cepted and  sworn,  and  after  consider- 
able testimony  had  been  taken,  the 
counsel  for  the  prisoner  placed  in  the 
hands  of  a  Jua^  on  the  bench  pri- 
vately an  affidavit  of  a  person,  that  he 
had  heard  one  of  the  jurors  say,  some 
three  months  before,  that  the  prisoner 
ought  to  be  hung ;  and  also  affidavits 
of  the  prisoner  and  his  counsel,  that 
they  had  just  learned  that  the  jvLToroffia 
had  expressed  any  opinion,  or  that  he 


had  any  bidd  a^nst  the  pnsoner ;  but 
neither  the  prisoner  nor  his  counsel 
made  any  motion  based  on  said  affida- 
vits, nor  does  it  appear,  that  the  attor- 
neys for  the  State  nad  any  knowledge 
of  the  existence  of  these  affidavits,  or 
of  their  being  handed  to  the  Judge. 
The  court  took  no  action  upon  them : 
and  after  the  prisoner  had  been  found 
ffuilty  by  the  jury,  the  prisoner  moved 
For  a  new  trial,  because  this  juror  serv- 
ed on  the  jury;  and  thereupon  the 
juror  made  his  affidavit  positively  de- 
nying that  he  expressed  such  opinion 
to  the  party  who  made  the  affidavit,  or 
to  any  one  else ;  or  that  he  entertained 
any  prejudice  or  bias  against  the  pris- 
oner. And  it  does  not  appear  that  the 
prisoner  suffered  injustice  by  reason  of 
this  juror  serving  on  the  jury,  the  court 
below  refused  to  grant  the  new  trial. 
This  Court  will  not  reverse  such  a  de- 


cision. 

State  V.  Strauder,    746 

OATHS. 

2.  To  such  bill,  the  clerk  appends 
hia  jurat,  thus:  "Sworn  to  in  open 
court  by  the  plaintiff. '*    Held  : 

I.  That  as  the  plaintifl  swore  to  the 
bill  in  open  court,  and  as  the  bill  spe- 
cifically alleges  the  loss  of  the  receipt, 
the  oath,  thus  taken  or  made,  is  suffi- 
cient to  answer  the  requirement  of  the 
law  88  to  a  lost  instrument. 

Hickman  Y,  Painter  d  al,,    386 

II.  That  as  the  statute  prescribing  the 
form  of  the  jural  for  the  verification  of 
pleadings,  does  not  make  it  obligatory 
to  follow  that  precise  form,  but  author- 
izes that  it  should  be  to  the  same 
^'effed,^^  it  is  not  necessary,  when  the 
pleading  is  sworn  to  in  open  court,  that 
there  should  be  the  clerk's  juroi  of  the 

f>recise  verification  made ;  the  Appel- 
ate Court  will  presume  the  verification 
to  have  been  in  effect  that  prescribed  by 
the  statute. 

Idem,    386 

III.  The  jurat  of  the  clerk  in  this 
case  is  sufficient 

Idem,    386 

OFFICERS. 

3.  A  sheriff  and  his  sureties  are  liable 
for  the  acts  of  such  sheriff  done  colore 

ii. 

Lucas  Jr.  v.  Locke  et  al.,    82 
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4.  A  sherifi  and  his  dttreties  are  liable 
for  the  acts  of  the  deputy  of  such 
sheriff  done  cf^are  officii. 

Idem,    82 


valid  as  a  common  law  bond,  even  if 
this  ordinance  is  null  and  void. 

Pc/rier'i  ea^cr  v.  Daidds  el  al,,    250 

OFFICE  JUDGMENT. 


5.  A  deputy  and  his  sureties  are  liable 
to  the  sheriff  for  the  acts  of  the  deputy 
done  colore  officii. 

Idem, 


6.  L.  is  sheriff  of  the  county  of  J., 
and  appoints  C.  his  deputy  who  g^ves 
the  usual  bond ;  C.  takes  possession  of 
the  estate  of  Little,  within  the  district 
of  C.(in  said  county,  and  administers  on 
said  estate  in  the  name  of  L.,  adminis- 
trator de  bo7ii8  non  of  Little,  collects 
debts  due  the  estate  and  pays  claims 
against  the  estate,  consents  to  an  order 
in  a  chancery  suit  against  L.  as  admin- 
istrator de  bonis  non,  of  said  estate 
which  recites  the  fact  that  L.  was  ap- 
pointed such  administrator  de  hcnis  nan ; 
a  settlement  is  made  in  said  suit  of  the 
accounts  between  such  administrator 
de  boms  non  and  said  estate,  and  a  de- 
cree in  said  suit  rendered  against  such 
sheriff  as  such  administrator,  &c,  for 
a  sum  of  money,  which  on  execution 
issued  under  said  decree  the  sheriff  es^ 
pays,  the  sheriff  then  brinss  a  suit  at 
law  against  his  deputy  and  his  sureties  the 
on  his  bond  to  recover  the  amount  so 
paid,  the  deputv  having  collected  the 
monev  from  the  estate,  and  being  in 
default,  and  there  appears  no  order  on 
the  proper  record  showing 'the  estate 
had  been  in  fact  committed  to  said 
sheriff.    Held: 

That  the  acts  of  the  deputy  under 
the  circumstances  in  administering  on 
said  estate  were  done  colore  officii^  and 
the  deputy  and  his  sureties  are  liable 
to  the  sheriff  for  the  default. 

Idem,    82 


H.  brought  an  action  of  deb(  in  the 
circuit  court  of  Jefferson  oounty, 
against  N.  T.  S.  executor  of  J.  S.,  de- 
82  ceased,  on  the  31st  day  of  August  1874, 
to  recover  (1,000.00,  due  by  note  daled 
31st  day  of  August  1869.  and  payable 
at  the  date  thereof,  made  by  K.  T.  S's 
testator,  at  the  date  aforesaid  and 
district  during  his  life,  to  H.  On  the  7th  day 
of  September  1874,  at  rules  in  the 
clerk's  office  H.  filed  his  declaration ; 
and  a  conditional  judgment  was  taken 
against  N.  T.  S.    At  me  October  rales 


A  bond  taken  by  a  sheriff,  in  whose 
hands  there  was  an  execution  pay- 
able to  the  plaintiff  and  in  the  exe- 
cution and  taken  pursuant  to  'the 
ordinance  of  the  Virginia  Oonven 
tion,  adopted  April  30,  1861,  en- 
titled: "An  ordinance  to  provide 
against  the  sacrifice  of  property,  and 
to  suspend  proceedings  m  certain 
cases,"  which  bond  was  conditioned 
that  the  obligors  should  well  and  truly 
pay  the  debt,  interest  and  costs  for 
which  the  execution  issued,  when  the  the 
operation  of  said  ordinance  ceases,  is  jnry 


thereafter  the  conditional  judgment 
was  confirmed  in  the  clerk^s  office. 
Afterwards  at  a  term  of  said  court,  and 
on  the  12th  dajr  of  November  1874,  the 
parties  by  their  attorneys  appeared  in 
court  In.  T.  S.,  defendant,  without 
objection  from  the  plaintiff,  filed  a  plea 
of  non  egt  factum;  and  the  plaintiff 
joined  issue  thereon ;  and  by  consent 
of  parties  the  cause  was  continued 
until  the  next  term.  The  plea  of  rum 
est  factum  filed  is  in  the  usual  form, 
and  is  verified  by  the  affidavit  of 
t^e  defendant  On  the  3d  day  of 
April  1875,  the  plea  of  non  est  factum 
theretofore  pleaded  by  the  defendant 
was,  on  his  motion,  withdrawn ;  and 
the  defendant  filed  a  plea  of  ntZ  dibU^ 
without  objection  from  the  plaintiff; 
and  the  plaintiff  replied  generally  there- 
to ;  and  issue  was  thereon  joined.  The 
defendant  filed  with  his  last  named 
plea  his  affidavit  to  the  effect,  "that  to 
the  best  of  his  knowledge  and  belief 
John  Snyder  never  made  and  execated 
the  note  sued  on  in  this  cause,  as 
charged  in  the  declaration."  On  the 
10th  day  of  November  1875,  on  motion 
of  the  defendant,  the  cause  was  con- 
tinued by  the  court  until  the  next 
term  thereof.  And  afterwards,  on  the 
12th  day  of  April  1876,  the  parties  ap- 
peared before  the  court,  and  withoat 
objection  from  the  plaintiff  or  defend- 
ant, a  jury  was  elected,  tried  and  sworn 
the  truth  to  speak  upon  the  issue 
joined ;  and  afterwards,  on  the  17  day  of 
April  1876,  the  jury  found  for  the  plain- 
$1,217.60;  and  on  the  27th  day  of  April 
1876,  the  court  rendered  jud^ent  for 
^*~^  plaintiff  upon  the  verdict  df  the 
for  the  amount  thereof,  with  inr 
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terest  from  the  17th  day  of  Ajjril  1876, 
and  the  costs  of  suit,  to  be  paid  out  of 
the  personal  estate  of  the  testator,  &c. 
The  term  of  the  circuit  court,  at  which 
the  defendant  filed  the  said  plea  of  Twn 
ai  factum,  commenced  on  the  20th  day 
of  October  1874 ;  and  the  15th  day  of 
the  term  was  the  5th  of  November 
thereafter ;  and  that  plea  was  therefore 
filed  seven  days  after  the  15th  day  of 
said  tewn  of  court  The  plea  of  nil 
debit  was  not  filed  until  the  next  regu 
lar  term.  The  plaintiff  did  not  file  the 
affidavit,  required  and  prescribed  by 
the  46th  section,  of  chapter  125,  of  the 
Code,  on  the  15th  day  of  the  term,  or 
at  any  time  afterwards.  It  was  assign 
ed  as  error  in  the  final  judgment,  ren 
dered  by  the  court  upon  the  verdict  of 
the  jury  before  the  A|)pellate  Court, 
that  all  the  proceedings  in  court  in  the 
cause,  after  said  15th  day  of  said  term, 
were  coram  non  judice;  that  the  action 
was  debt  upon  a  promissory  note,  and 
the  defendant  made  no  appearance  in 
the  cause  until  several  days  after  the 
said  15th  day  of  the  term,  when  the 
office  judgment  became  final  under  the 
46th  section  of  said  chapter  125  of  the 
Code  of  this  State ;  neither  of  the  or- 
ders, showing  the  filing  of  said  pleas 
by  the  defendant,  states  that  the  com 
mon  order  was  set  aside.     Held  : 

I.  That  there  is  no  error  in  the  final 
judgment,  rendered  by  the  court  in 
the  cause  by  which  the  defendant  is 
prejudiced,  or  of  which  he  can  be 
heard  to  complain  in  the  Appellate 
Court. 

Hunter  v.  ihiyder*8  ex'r,    198 


II.  That  the  46th  section,  of  said 
chapter  125,  of  the  Code  of  this  State 
is  *  materiallv  different  from  the  44th 
section,  of  chapter  171  of  the  Code  of 
Virginia  of  1860,  and  that  the  decision 
of  the  Supreme  Court  of  Appeals,  in 
the  case  of  Enders  exW  v.  Burchy  15 
Gratt.  64,  and  of  this  Court  rendered 
in  the  case  of  Lazzell  v.  Mapel,  1  W. 
Va.  43 ;  and  also  Alderson  v.  Gmnn,  3 
W.  Va.  231,  under  and  in  construc- 
tion of  said  44th  section,  of  chapter 
171  of  the  Code  of  Virginia,  do  not 
apply  to  the  said  46th  section,  of  said 
chapter;i25,  of  this  State,  by  reason  of 
the  material  difference  in  the  provi- 
sions of  said  46th  section,  of  said 
lis 


chapter  125,  and  said  44th  section  of 
said  chapter  171  of  said  Code  of  1860. 

Idem,    199 

III.  Forty-sixth  section,  of  said 
chapter  125,  construed  so  far  as  consid- 
ered in  this  case.  See  opinion  of  the 
Court  filed  in  this  case. 

Idnn,     199 

3.  Section  46,  chapter  125,  Code,  as 
construed  in  the  case  of  Hunter  v.  Sny- 
der's ex'r,  approved. 

Farmer»  Bank  v.  Montgomery^    169 

IV.  The  judgment  rendered  is  not  a 
judgment  by  default  within  the  mean- 
ing of  the  5th  section  of  said  chapter 
134  of  the  Code  of  this  State. 
HoUiday^s  ex^rs  v.  Myers  ei  a/. — (See  case). 

278 

V.  The  judgment  is  not  by  confession 
within  the  meaning  of  the  2d  section 
of  chapter  134  of  the  Code  of  this  State. 

Idem,    278 

OPINIONS. 

8.  The  evidence  of  physicians,  especi- 
ally those  who  attended  the  grantor, 
and  were  with  him  conmderably  during 
the  time  it  is  charged  he  was  of  un- 
sound mind,  is  entitled  to  great  weight. 

JarreU  et  al.  v.  Jarrett  et  at.,    584 

9.  Next  to  physicians  and  those  who 
were  present  at  the  time  the  deed  was 
executed,  either  as  attesting  witnesses 
or  otherwise,  are  those,  whose  intimacy 
in  the  tiunily  has  given  them  an  op' 
portunity  of  seeing  the  party  at  all 
times,  and  watching  the  operations  of 
his  mind. 

Idem,    584 

10.  The  mere  opinions  of  witnesses 
not  experts  are  entitled  to  little  or  no 
regard:  unless  they  are  supported  by 
good  reasons  founded  on  facts  which 
warrant  theme  and  if  the  reasons  and 
faults  upon  which  they  are  founded  are 
frivolous,  the  omniojis  of  such  witnesses 
are  worth  but  little  or  nothing. 

Idem,    585 

ORDINANCES. 

A  bond  taken  by  a  sheriff,  in  whose 
hands  there  was  an  execution  pay- 
able to  the  plaintiff  and  in  the  exe- 
cution and  taken  pursuant  to  the 
ordinance  of  the  Virginia  Conven- 
tion,   adopted    April    30,    1861,    en- 
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titled:  "An  ordinance  to  providi 
against  the  sacrifice  of  property,  and 
to  suspend  proceedings  m  certain 
cases,"  which  bond  was  conditioned 
that  the  obligors  should  well  and  truly 
pay  the  debt,  interest  and  costs  for 
which  the  execution  issued,  when  the 
operation  of  said  ordinance  ceases,  is 
valid  as  a  common  law  bond,  even  if 
this  ordinance  is  null  and  void. 

Porter's  exW  v.  DanieU  et  al,,    250 

PARTIES. 

1.  A  case  prematurely  heard  and  de- 
cided, and  cause  remanded  to  circuit 
court  with  leave  to  plaintiff  to  file  an 
amended  bill  making  new  and  neces- 
sary parties,  and  leave  to  parties  to 
take  and  file  other  and  further  deposi- 
tions and  documen  tary  evidence.  ( See 
opinion  of  Court). 

Harmwon  v.  Loneberger  ei  at,,     175 

3.  If  the  property  is  owned  by  sever- 
al different  parties,  not  jointly  but 
severally,  each  owning  a  separate  part 
of  the  property  by  titles  derived  from 
different  parties,  the  owners  in  such 
case  can  not  unite  in  a  bill  to  enjoin 
the  sale.  Suoh  a  bill  should  be  dis 
missed  on  demurrer  an  multifarious. 
Baker  et  al.  v.  Rhiehard,  Mayer  &  Co.  et 

al,  238 

3.  A  bill  to  surcharge  and  falsify  an 
ex  parte  settlement,  made  by  an  execu- 
tor, may  be  brought  by  a  legatee,  be- 

.  fore  his  legacy  is  payable,  only  when 
the  difficulties  of  surcharging  and  falsi- 
fying the  settlement  would  be  greatly 
increased  were  the  suit  delayed  till  the 
legacy  was  payable ;  and  the  bill,  in 
such  a  case,  must  allege  facts  showing 
that  such  difficulties  would  be  so  in 
creased  by  such  delay. 

Rowland  etal.  v.  Rowland  ei  al.,    262 

4.  C,  being  indebted  to  a  number  of 
persons  in  considerable  sums  of  money, 
on  the  10th  day  of  February  1860,  exe- 
cuted and  delivered  a  deed,  conveying 
real  and  personal  property  to  McP.,  in 

trufit  to  secure  the  payment   of  said  ^^^^;  ^^^^^^^^  t^  ^1,^3  ^^       ^  ^^ 
debts.  _  About  fourteen  years  after  said  ^^  ^  •  .^^^  ^^^  ^  ^^  j^  ^^j^^ 

Estai&Eakleetal.  v.  McClirUic's  admW 
Hal.,  400 


2>pect  to  the  other  trust  creditors.  C. 
filed  his  bill  of  injnnction  restraining 
and  inhibitiug  the  said  trustee  from 
selUng  the  property,  conveyed  by  said 
deed  of  trust.  In  his  bill  C.  alleges, 
that  all  the  debts  mentioned  in  said 
deed  have  been  settled  and  paid,  in- 
cluding the  debt  of  said  intestate ;  but 
he  only  makes  the  administrator  of  the 
intestate  creditor  and  the  trustee,  par- 
ties to  his  bill.     Held  : 

That  all  the  creditors,  or  their  per- 
sonal representatives,  should  h  4  ve  been 
made  parties  to  the  bill. 

A  case  where,  after  the  lapse  of  four- 
teen years  from  the  time  a  bond  or 
covenant  for  the  payment  of  money  is 
due,  the  payment  of  the  bond  or  cove- 
nant will  not  be  presumed.  (See  opin- 
ion of  the  Court  filed. ) 

CaJwell  V.  Prindl^^  adirCr  etal,,    307 

5.  As  ageneral  rule,  where  itis  neces-^ 
sary  to  adjudicate  the  riehts  of  an 
assignee,  the  asslf^nor  must  be  made  a 
party  to  the  cause ;  but  there  is  this  ex- 
ception to  this  general  rule,  that  when 
the  assignment  is  absolute  and  unoon- 
ditional,  leaving  no  equitable  interest 
whatever  in  the  assignor,  and  the  ex- 
tent and  validitv  of  the  assignment  is 
neither  doubted  nor  denied,  and  there 
is  no  remaining  liability  in  the  assignor 
to  be  effected  by  the  decree,  it  is  not 
necessary  to  make  the  assignor  a  party. 

Vance  v.  Evann  etui.,    342 

6.  In  such  a  suit  the  plaintiff,  a  non- 
preferred  creditor  the  administrator  and 
preferred  creditor  consent  to  the  entr^ 
of  a  decree,  whereby  a  particular  credi- 
tor is  declared  to  be  a  preferred  credi- 
tor, and  though  none  of  the  other  non- 
preferred  creditors  parties  to  the  suit 
were  consulted,  this  decree  was  enter- 
ed as  a  decree  rendered  by  the  consent 
of  all  the  parties  to  the  cause ;  such  de- 
cree cannot  be  modified  or  set  aside  by 
any  subsequent  proceedings  in  the 
cause,  but  tne  court  should  grant  leave 
to  any  of  the  parties  to  the  suit,    who 


debts  became  due,  according  to  the 
terms  of  said  deed,  McP.,  the  trustee, 
at  the  request  of  the  administrator  of 
one  of  said  creditors  who  had  died,  ad- 
vertised the  property  to  be  sold  under 


1.  Where  a  decree  is  joint  against 
two  parties  defendant,  one  of  i^hom  is 


said  deed,  to  «wtisfv  th*»  d3bt  due  thejuot  before  the  court,  but  is  an  absent 
intestate,  without  reference  in  any  re-ldefendaat,  and  the  other  has  appeared 
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and  answered,  the  Appellate  Court 
when  the  decree  is  erroneous  will  re 
verse  the  same  as  to  both  of  such  de- 
fendants. 

Lyman  v.  Thompson  et  at.,    427 

2.  A  case  in  which  a  final  decree  was 
reversed,  because  a  necessary  party  to 
a  proper  and  full  adjudication  of  the 
cause  was  not  before  the  court.  See 
opinion  of  the  court  in  the  cause. 

Idem,    427 

3.  Generally  a  purchaser  pendente  lite 
need  not  be  made  a  party  to  a  bill  or 
brouj^ht  before  the  court. 

Harmon  v.  Byram's  admW  etcU.,    511 

4.  Every  person  purchasing  pendente 
lite  is  treated  as  a  purchaser  with  notice 

.  and  is  subject  to  all  the  equities  of  the 
persons,  under  whom  he  claims  in 
privity;  and  it  makes  no  difference 
whether  the  purchaser  pendente  lite  be 
the  claimant  of  a  legal  or  equitable  in- 
terest, or  whether  he  be  the  assignee 
of  the  plaintiffs  or  defendants. 

Idem,    511 

PAYMENTS. 

1.  A  legal  presumption  of  payment 
of  a  bond,  given  for  the  payment  of 
money,  does  not  arise  from  inere  lapse 
of  time,  where  the  bond  has  not  been 
due  for  tweiity  years,  before  commence- 
ment of  suit  for  the  recovery  of  the 
sum  thereby  due  and  payable.  If  a 
shorter  period,  even  a  single  day  less 
than  twenty  years,  has  elapsed,  the 
presumption  of  satisfaction  from  mere 
lapse  of  time  does  not  arise. 
Sadler*8  adm^r  v.  Kennedy^s  adnCrXy    187 

2.  While  the  mere  lapse  of  twenty 
years,  without  explanatory  circum- 
stances, affords  a  presumption  of  law 
that  the  debt  is  paid,  even  though  it  be 
due  by  specialty,  still  payment  way  be 
inferrt»d  by  thejuiy  from'circumstances 
with  the  lapse  of  a  shorter  period  of 
time  than  twenty  vears. 

Idem,     187 

3.  When  an  action  is  brought  on 
bond,  if  twenty  years  elapse  between 
the  time  of  its  becoming  due  and  of 
the  institution  of  the  action,  the  defend 
ant  may,  without  pleading  the  statute 
of  limitations,  rely  upon  presumption 
of  payqaent ;  and  upon  issue  joined  or 
plea  of  payment,  payment  may  be  in- 
ferred by  the  jury  from  circuipst#npes, 


coupled  with   a   lapse   of    a   shorter 
period  than  twenty  years. 

Idem,    187 

CahoeU  v.  Prindle'a  admW  et  aZ.,— See 
case,  307 

II.  In  general,  where  neither  the 
debtor  nor  the  creditor  makes  an  appli- 
cation of  the  payments,  where  there 
are  several  debts  existing  from  the 
same  debtor  to  the-  same  creditor,  the 
payments  will  first  be  applied  to  the 
discharge  of  the  oldest  debt,  and  so  on 
until  all  are  paid,  paying  interest  first ; 
in  this  cause,  under  the  terms  of  the 
mortgage  the  seven  notes  therein  se< 
cured  must  be  regarded  as  one  debt  on 
which  the  interest  was  payable  annu- 
ally, and  the  payments  made  should 
first  have  been  applied  to  the  payment 
of  the  interest  due  on  the  whole  debt, 
then  to  the  dischaige  of  the  notes  in 
their  order. 
Genin,  exW  et  al,  v.  Ingersoll  et  twr.,    549 

PENDENTE  LITE  PURCHASERS. 

2.  H.  sues  out  his  summons  in  chan- 
cery against  B.  on  the  3d  January 
1872,  which  is  served  on  the  6th  of  the 
same  month ;  the  bill  is  filed  at  Feb- 
ruary rules  following;  on  the  20th 
January,  after  summons  served  and 
before  bill  filed,  P.  purchases  the 
whole  or  a  part  of  the  land,  which  is 
proceeded  against  in  the  suit :    Held  : 

P.  is  a  pendente  lite  purchaser. 
Harmon  v.  Byram^s  admW  et  ah^    61 1 

3.  Generally  a  purchaser  pendent,  lite 
need  not  be  made  a  party  to  a  bill  or 
brought  before  the  court.* 

Man,    511 

PLEADING. 

Snyder  v.  P.,  C.   &  St,  L.  R,  R  Co.,— 
See  case,  14 

3.  In  such  an  indictment  the  same 
particularity  is  required  in  describing 
the  property  obtamed  by  false  pre- 
tenses, as  in  an  indictment  for  larcenv. 

State  \.  Hunst,    o4 

4.  "Divers  United  States  treasury 
notes  and  national  bank  notes  and 
fractional  currency  notes  amounting  in 
the  whole  to  $158.00  and  of  the  value  of 
*158.00,"  is  a  sufficient  description  of 
the  property,  without  specifying  the 
number  pf  pptep. 

Idem,    54 


Digitized  by 


Google 


900 


Ikdex. 


.  1.  A  general  demurrer  is  a  plea,  and 
may  be  filed  within  the  same  time  that 
any  other  plea  may  be  received,  where 
no  other  plea  has  been  entered. 

Cmjle  V.  B.  &  0,  R.  R.  Co.,    94 

4.  Duplicity  in  a  count  in  a  declara- 
tion at  common  law,  could  only  be 
taken  advantage  of  on  special  demur 
rer. 

Id/m,    94 

5.  Special  demurrers  are  abolished 
bv  section  29  of  chapter  125  of  the 
Ciode;  consequently  mere  duplicity  in 
a  count  in  a  declaration  does  not  viti- 
ate it. 

Idem,    94 

S.  filed  a  bill  in  equity  which  alleges 
a  written  contract  made  by  S.  and  W. 
for  the  sale  of  certain  land  by  W.  to  8. 
for  the  sum  of  $125.00,  to  be  paid  in 
three  months  from  the  date  of  said 
purchase,  for  which  he,  8.,  executed  to 
said  W.  his  note  payable  in  said  three 
months,  and  W.  bound  himself  to  con- 
vey the  said  land  toS.  by  **  quitclaim" 
deed  ^'a*  mon  as  posgibk;  that  W.  has 
failed  to  perform  the  requirements  of 
the  contract  and  convey  said  lands  to 
8.;  that  8.  has  been  ready  and  willing 
at  all  times  to  pay  the  note,  and  now 
tenders  with  his  bill  the  amount  of 
said  note,  which  he  requests  the  court 
to  place  in  the  hands  of  a  receiver,  to 
be  held  subject  to  the  order  of  the 
court,  and  prays  that  the  court  require 
said  W.  to  execute  specifically  the  con- 
tract^ and  upon  the  failure  of  W.  to  do 
so  within  the  time  prescribed  by  the 
cx>urt,  that  then  a  commissioner  exe 
cute  a  deed  in  accx)rdance  with  said 
contract;  but  said  bill  does  not  allege 
any  tender  of  the  purchase  money  by 
S.  to  W.,  or  an>  demand  made  for  the 
deed  at  any  time  before  the  commence 
ment  of  the  suit.  W.  demurred  to  the 
bill  which  was  overruled,  and  then 
answered  the  bill,  admitting  the  con- 
tract as  alleged  in  the  bill,  and  avers 
that  he  will  make  the  deed  as  soon  as 
possible  after  said  money  is  paid  ;  and 
further  charges  that  the  money  has  not 
been  paid  or  tendered  to  him.     Held  : 

I.  That  the  demurrer  was  properly 
overrruled.  as  the  plaintiff  by  his  biU 
makes  sucn  a  cause  that,  if  true,  enti 
ties  him  in  equity  to  relief  against  the 
defendant. 

SnodgroMy,   Wolf,    158 


1.  Whilst  it  is  true,  that  a  rigid  and 
technical  construction  of  bills  and  pro- 
ceedings in  equity  is  exploded  in  &vor 
of  substance,  a  party  will  not  be  al- 
lowed to  reco\  er  upon  a  case  proved, 
essentially  differing  from  that  alleged 
in  the  bill, 

Baugher  v.  EicMberger,    217 

2.  B.,  as  cestui  que  tnuA,  in  two  deeds 
of  trust  made  to  L.,  as  trustee,  filed  his 
bill  in  equity  in  the  name  of  himself 
and  said  trustee,  to  enforce  his  trust 
liens  upon  a  particular  tract  of  land  of 
E.,  ailing  priority  over  all  other  liens 
by  one  of  his  trust  liens,  but  admitting 
the  priority  of  certain  other  trust  liens 
and  judgment  liens,  designated  by  his 
bill  and  exhibits,  over  his  second  trust 
lien,  and  made  those  particular  lienors 
parties  to  the  suit,  and  praying  to  con- 
vene those  creditors  betore  a  commis- 
sioner, to  ascertain  and  audit  their  re- 
spective debts  in  the  order  of  their 
priorities;  and  that  the  land,  or  go 
much  thereof  as  may  be  necessary  to 
pay  B.'s  debts,  be  sold.  E.  was  owner 
of  other  tracts  of  land,  upon  which  the 
said  judgment  creditors  and  others  had 
liens,  but  the  bill  took  no  notice  there- 
of.   Held  : 

I.  The  bill  was  a  single  creditor's  bill 
against  all  lienors  on  the  particolar 
tract  of  land  designated  in  the  bill,  but 
was  not  a  general  creditors*  bill,  such 
as  would  have  called  for  marshaling  aU 
the  lien  debts  existing  upon  all  the 
lands  of  E. 

Idem,     217 

1.  The  burden  of  charging ^}^f  well  as 
proving  fraud,  is  on  the  party  alle^ng 
it;  and  while  it  is  not  necessary  or 
proper  that  he  should  spread  out  in  his 

f)leading  the  evidence  on  which  he  re- 
ies,  he  must  aver  fully  and  explicitly 
the  facts  constituting  the  alleged  firaud ; 
mere  conclusions  will  not  avail. 
Halev,  The  Weti  Virginm  Oil  mid  Oi7 
Land  Company,  229 

2.  It  is  not  error  to  reject  a  spedal 
plea  setting  up  matter  in  defense  to  the 
action,  when  the  plea  of  non^astnunpfit 
is  filecl ;  and  the  matter  of  defense  of 
such  plea  may  be  given  in  evidence 
under  the  plea  of  non^ssumpsH. 

Id^tn,     229 

3.  The  defendant,   in  an  action    of 
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aagumpsity  founded  on  an  acceptance  as 
stated  in  the  opinion  of  this  Court  filed 
in  the  cause,  after  pleading  non  cummp- 
sit,  on  which  issue  was  joined,  tendered 
a  special  plea  in  writing,  to  which  the 
plaintiff  by  his  attorney  objected,  and 
the  court  rejected  said  special  plea 
which  is  in  these  words,  viz:  "The 
defendant  comes  and  defends  the 
wroneand  injury,  when,  Ac,  and  for 
a  furuier  plea  in' this  behalf  says  that 
the  said  plaintiff,  his  said  action  against 
it  ought  not  to  have  and  maintain  be 
cause  it  says  that  on  the  -  day  of  — 
1873,  one  J.  H.  Carrington,  the  agent 
of  the  defendant  in  the  city  of  New 
York,  desired  to  raise  some  money,  and 
induced  B.  S.  Compton  for  his  accom 
modation,  to  accept  a  draft  for  $400.00, 
drawn  on  the  defendant  by  one  James 
M.  Lemon,  which  said  B.  8.  Ck)mpton, 
for  the  mere  accommodation  of  said 
Carrington,  accepted  in  the  name  of 
the  defendant  as  its  president,  it  being 
the  intent  and  understanding,  that  the 
said  Lemon  should  have  the  said  draft 
discounted,  and  pay  the  proceeds  thereof 
to  said  Carrington,  and  had  no  right  to 
otherwise  dispose  of  said  draft;  that 
the  said  B.  8.  Compton  heard  no  more 
of  the  matter  until  the  said  note  be- 
came due ;  the  said  Lemon  came  from 
New  York  to  Monroe,  Michigan,  and 
represented  to  the  said  B.  8.  (%mpton, 
that  Carrin^n  could  not  at  that  time 
pay  the  said  draft,  and  desired  a  re- 
newal thereof,  and  the  said  B.  S.  Comp- 
ton, president  of  the  defendant,  rely- 
ing upon  the  representations  of  the 
said  James  M.  Lemon,  and  believing 
from  the  representations,  that  the  said 
draft  had  been  discounted  for  the  bene 
fit  of  said  J.  H.  Carrington,  renewed 
the  said  draft  by  accepting:  on  behalf 
of  the  defendant  the  draft  described  in 
the  plaintiff's  declaration,  which  draft 
the  said  James  M.  Lemon  fraudulently 
indorsed  to  E.  C.  Lawrence  &  Co.,  th*e 
said  E.  C.  Lawrence  being  his  son-in- 
law  ;  and  said  Lawrence  &  Co.  indorsed 
the  same  to  plaintiff.  The  defendant 
therefore  avers,  that  the  said  James  M, 
Lemon  procured  the  said  draft  to  be 
so  accepted  as  aforesaid  by  fraud,  and 
that  the  said  acceptance  was  made  for 
no  consideration  whatever ;  and  defend- 
ant avers  that  said  Lemon  did  not  in- 
dorse the  said  draft  to  E.  C.  Lawrence 
A  Co.  until  after  the  maturity  thereof, 
And  this  the  defendant  is  ready   to 


verify;    therefore  it  prays  judgment, 
Ac. 

W.  Va.  Oil  and  Oil  Land  Co., 
By  Counsel, 
West  Virginia, 

Ritchie  County  y  88  : 

B.  8.  Compton,  the  president  of 
West  Virginia  Oil  and  Oil  Land  Com- 
pany, being  duly  sworn,  says  that  the 
tacts  and  allegations  set  forth  in  the 
foregoing  plea  so  far  as  made  upon  his 
own  knowledge  are  true :  and  so  far  as 
made  upon  information,  he  believes 
them  to  oe  true. 

B.  8.  Compton. 

Taken,  subscribed  and  sworn  to  be- 
fore me,  this  28th  day  of  April  1875. 
Wm.  H.  Douglass,  Clerk. 

Held— That  the  circuit  court  did  not 
err  in  rejecting  the  said  special  plea. 

Idem,    229 

1.  A  court  of  equity  ought  not  to 
grant  an  injunction,  to  stay  the  sale  of 
personal  property,  levied  on  by  a 
sheriff  by  virtue  of  an  execution,  which 
property  is  owned  by  a  third  party, 
when  the  property  is  not  from  its 
nature  of  peculiar  value  to  the  owner, 
and  when  its  sale  will  not  obviously 
greatly  injure  the  owner  by  the  con- 
sequential damages  it  would  produce. 
(See  Walker  v.  Hunt,  2  W.  Va,  491.) 
Baker  et  al.  v.  Rinehard,  Mayer  &  Co. 

et  al,,  238 

2.  Qufiere.— Would  the  fact  that  the 
sale  would  obviously  greatly  injure  the 
owner  bv  the  consequential  damacres 
it  would  produce,  alone  jubtify  the 
granting  of  an  injunction  to  such  sale? 

Idem,    238 

If  the  property  is  owned  by 
several  different  parties,  not  jointly 
but  severally,  each  owning  a  separate 
part  of  the  property  by  titles  derived 
from  different  parties,  the  owners  in 
such  case  can  not  unite  in  a  bill  to 
enjoin  the  sale.  Such  a  bill  should  be 
dismissed  on  demurrer  as  multifarious. 
Idem,  238 
1.  For  reasons  stated  in  the  opinion, 
in  writing  filed  in  the  cause,  that  under 
and  by  virtue  of  said  3d  section  of  said 
134th  chapter  of  the  Code,  the  defects 
in  said  declaration  are  cured  after  the 
rendition  of  said  judgment. 

HoUiday^B  exT8  v.  }iyer8  et  aL,    277 
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II.  That  the  allegations  of  said  de* 
claration  do  not  affirmatively  show  that 
plaintifib  have  no  right  to  recover  in 
&e  action. 

Idem,    277 


by  precluded  in  the  Appellate  Court 
from  assigning  as  error  such  enlarged 
extent  of  inquiry,  or  that  a  decree  be- 
tween ooKlefendaots  was  based  thereon. 
Idem,    S43 


1.  An  indictment  for  selling  without 
license  intoxicating  liquors  to  be  drank 
where  sold,  uses  the  language  of  the 
Ist  section  of  chapter  99  of  Acts  1872-3 
creating  the  offense,  charging  that  the 
defendant,  at  a  given  place  in  the 
county,  on  a  day,  did  sell  to  a  certain 
person,  naming  him,  intoxicating 
liquors  to  be  drank  in,  upon  or  about  ^^^ 
the  building  or  premises  where  sold, 
without  first  obtaining  a  State  license 
therefor  according  to  law.    Hkld  : 

I.  Upon  demurrer  this  indictment  is 
fatally  defective,  for  uncertainty  in 
chandng  that  the  liquor  was  to  be 
drank  either  in  the  building  or  upon 
the  premises. 

Suae  V.  AOum,    332 

State  V.  CharlUm,    382 


2.  When  a  demurrer  to  a  bill  has 
been  overruled,  and  th«  defendants 
failed  thereafter  to  answer  the  bill  on  the 
day  specified  by  the  court  in  its  order 
dissolving  the  injunction,  and  a  decree 
is  thereupon  entered  under  section  80 
of  chapter  125  of  Code  of  W.  Va.,  for 
the  relief  prayed  for  in  the  bill,  such  a 
decree  cannot  be  reversed  or  corrected 
bv  the  circuit  court,  on  motion,  under 
tfie  5th  section  of  chapter  134  of  the 
Code  of  W.  Va.,  as  a  decree  taken  for 
confessed. 

Gates  A  Bro.  v.  Cragg  ri  al.,    300 

1.  A  decree  between  co-defendants 
can  onlv  be  based  upon  the  pleadings 
and  proofs  between  the  complainant 
and  defendant. 

Vance  v.  Evam  el  al,,    343 

2.  Where  a  case  is  made  out  between 
defendants  by  evidence  arising  by 
pleadings  and  proofs  between  the 
complainant  and  defendants,  a  court 
of  equity  should  render  a  decree  be- 
tween the  co-defendants. 

Idem,    343 

3.  A  defendant,  who  by  his  answer 
asks  the  court  to  make  inquires  through 
its  commissioner,  more  extended  than 
the  statements  in  the  bill  might  justify, 
and  upon  such  inquiry  to  decree  be- 
tween nim  and  a  co-defendant;  is  there- 


2.  To  such  bill,  the  derk  appends 
hiB jurat,  thus:  "Sworn  to  in  open 
court  by  the  pbuotiff."    Held  : 

I.  That  as  the  plaintifi  swore  to  the 
bill  in  open  court,  and  as  the  bill  spe- 
cifically alleges  the  loss  of  the  receipt, 
the  oath,  thus  taken  or  made,  is  suffi- 
cient to  answer  the  requirement  of  the 

to  a  lost  instrument. 
Mckman  v.  Painter  H  oZ.,    386 

II.  That  as  the  statute  prescribing  the 
form  of  the  jurat  for  the  verification  of 
pleadings,  does  not  make  it  obligatory 
to  follow  that  precise  form,  but  author 
izes  that  it  snould  be  to  the  !>ame 
''dfect"  it  is  not  necessary,  when  the 
pleading  is  sworn  to  in  open  court,  that 
there  should  be  the  clerk*  \  jurat  of  the 
precise  verification  made ;  the  Appel  - 
late  Court  will  presume  the  verification 
to  have  been  in  ^edihsX  prescribed  by 
the  statute. 

Idem,    388 

III.  The  jurat  of  the  clerk  in  this 
case  is  sufficient. 

Idem,  38ft 
4.  Where  an  answer  does  not  allege 
new  matter  constituting  a  claim  /or 
affirmative  relief,  and  does  not  pray 
for  affirmative  relief,  but  merely  alleges 
payment  and  set-off  to  the  plaintiff  *8 
demand,  it  does  not  necessitate  a  reply 
to  controvert  the  allegations,  as  required 
by  sections  35  and  36.  chapter  125  of 
tfie  Code,  and  proof  thereof  should  be 
required ;  especially  so,  when  the  an- 
swer is  in  no  part  taken  for  confessed. 
Idem,    386 

1.  S.  A.,  of  Wetxel  county,  by  six 
several  deeds  executed  and*  acknowl- 
edged by  him  at  the  same  time  and 
before  the  same  justice,  conveyed  six 
parcels  of  land  in  Marshall  county  to 
six  of  his  children  under  such  circum- 
stances as  constitute  one  act  and  trans- 
action. About  ten  days  afterwards  S. 
A.  died.  Shortly  afterwards  fouro&er 
children  and  legal  heirs  of  said  S.  A. 
filed  their  bill  against  said  six  grantees 
jointly,  to  set  aside  said  deeds,  substan- 
tially upon  the  ground,  that  S.  A.  was 
at  tb^  time  said  deeds  were  noade,  not  of 
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sound  mind  and  was  mentally  incom 
petent,  at  the  time  said  deeds  were  exe- 
cuted and  acknowledged,  to  make  the 
said  deeds ;  and  that  thev  were  obtain- 
ed from  said  S.  A.  fradulently  and  by 
undue  influence,  and  were  not  his 
deeds.  Upon  demurrer  to  the  bill  the 
circuit  court  overruled  the  demurrer. 
Held: 

'Hiat  said  bill  is  not  multifarious; 
and  that  the  court  did  not  err  in  over- 
ruling the  said  demurrer. 

Arnold  et.  ctl,  v.  Arnold  et  al.    449 

1.  It  is  a  general  rule  in  equity,  that 
an  injunction  will  be  diaectlved  at  the 
hearing  of  the  motion  to  dissolve  it  on 
bill  and  answer  sworn  to,  if  the  ans- 
wer fully,  fairly,  plainly,  distinctly  and 
positively  denies  the  allegations  in  the 
bill,  on  w hich  the  in janction  was  grant 
ed,  and  the  material  allegations  of  the 
bill  are  not  supported  by  proof  other 
than  the  affidayit  verifying  the  truth  of 
itsallet^ations. 

Hayzlett  v.  McMillan  et  al,    464 

2.  Generally  an  answer  to  a  bill  in 
eiquity  can  only  be  tiled  during  the  ses- 
sion ol  the  court,  or  at  the  rules,  but  by 
our  statute  an  exception  is  made  in 
cases  of  injunction.  The  larger  power 
to  entertain  and  decide  the  motion  to 
dissolve  embraces  that  of  receiving  the 
answer  and  also  replication  thereto  and 
making  them  a  part  of  the  record 

Idem,    464 

2.  Where  there  are  several  counts  in 
a  declaration,  and  a  general  demurrer  is 
filed  to  the  whole  declaration,  and  one 
or  more  of  the  counts  is  good,  the  de- 
murrer should  be  overruled 


NiUter  V.  Sydenstriekery    535 

J*  ^''.Jf'i?'^\J^'t^  *^®   P^^^°"^Jhem"whVc'h  wasajoint  and  several 
shows  that  he,  either  by  compulsion  of  ohliiyatinn    ««  ocvcr»i 


where  the  defendant  has  adopted  and 
enjoyed  the  benefit  of  the  considera- 
tion. 

Idem,    536 

9.  Generally,  he  for  whose  interest  a 
promise  is  made,  may  maintain  an 
action  upon  it ;  although  the  promise 
be  made  to  another  and  not  to  him. 

Idem,    536 

10.  An  execution  issues  in  favor  of 
Mc.  against  M,  and  N.,  his  surety  ;  M. 
credits  S.  and  S.  on  their  indebtedness, 
in  a  sum  equal  to  the  execution  and 
costs,  and  they  execute  their  written 
agreement  under  seal,  whereby  they 
bind  themselves  to  pay  the  execution 
and  costs.  Whereupon  N.  and  S.  and 
S.  became  the  surety  of  M.  on  a  forth- 
coming undertaking  to  return  the 
property  levied  upon  under  the  execu- 
tion ;  and  N.  is  mduced  to  sign  the 
undertaking  by  S  and  S.,  executing  the 
agreement  to  pay  the  execution  ;  the 
undertaking  is  forfeited,  execution 
awarded  thereon  against  M.,  N.  and  S. 
which  N.  is  compelled  to  pay.  N. 
thereupon  brings  an  action  of  assumpgU 
against  S.  and  8.,  founded  upon  the 
above  facts ;  and  his  declaration  con- 
tains the  common  money  counts,  and 
a  special  count  on  said  agreement. 
Held: 

The  action  could  be  maintained  on 
the  count  for  money  paid,  and  also  on 
the  special  count. 

Idem,    536 

1.  J.  C,  who  lived  in  Ohio,  executed 
his  single  bill  in  Ohio,  payable  to  P., 
and  pursuant  to  a  former  arrangement 
with  S.  C,  the  brother  of  J.  C.  P.  took 
the  single  bill  to  Virginia  where  he 
and  S.  O,  lived,  and  there  S.  C.  signed 


law,  or  to  relieve  himself  from  liability, 
or  to  save  himself  from  damage,  has 
paid  mone^  which  the  defendant  ought 
to  have  paid,  the  count  for  money  paid 
will  be  supported. 

Idem,    535 

8.  Where  the  money  has  been  paid 
for  the  use  of  the  defendant,  the  request 
necessary  may  be  either  express  or  tm- 
pHed.  It  will  be  implied  as  well  as  the 
promise,  where  the  consideration  con- 
sists in  the  plaintiff's  having  been 
compelled  to  do  that,  to  which  the 
defendant  wa«  legally  compellable,  or 


obligation,  as  surety  for  his  brother. 
The  single  bill  did  not  specify  where  it 
was  to  be  paid,  and  on  its  face  was  to 
bear  interest  at  eight  per  cent  per  an- 
num from  date.  By  the  laws  of  Ohio 
the  interest  was  lawful,  but  by  the 
law  then  in  force  in  Virginia,  Decem- 
ber 1858,  a  greater  rate  of  interest  than 
six  per  cent  per  annum  rendered  the 
contract  void.  S.  G.  died,  the  single 
bill  still  being  unpaid ;  suit  was  brought 
in  Hancock  county  against  the  admin- 
istrator of  S.  0.  to  recover  the  amount 
thereof;  the  administrator  pleaded 
usury;  the  case  was  tried  before  the 
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court,  in  lieu  of  a  jury,  and  judgment  same, 
rendered  for  the  amount  of  the  single 
bill,  with  eight  per  cent  interest.  Held  : 


I.  That  if  the  plea  of  usury  could 
not  have  availed  the  principal  obligor 
in  the  single  bill,  it  could  not  have 
been  of  any  avail  to  the  surety,  as  the 
surety  could  not  attack  the  validity  of 
the  contract,  if  the  principal  could  not. 
Ptigh  V.  Cameron,  adm*r,        52' 

1.  McL.  obtained  a  judgment  against 
S.  and  then  instituted  a  chancery  suit 
to  enforce  the  judgment  lien  against 
S.*s  lands ;  and  a  decree  was  renaered 
to  sell  the  lands  to  pay  said  judjgment 
and  other  judgments  against  S.  There- 
upon S.  brought  a  suit  in  chancery  to 
have  the  common  law  judgment  of 
McL.  against  him,  and  also  the  decree 
in  favor  o£  McL.,  set  aside  and  a  new 
trial  awarded  him  in  the  suit  at  com- 
mon law ;  and  asking  an  injunction  to 
restrain  the  sale  of  his  lana  under  the 
decree,  and  the  enforcement  of  the 
judgment,  in  which  he  not  only  made 
McL.  defendant,  but  also  all  the  other 
creditors,  having  judgments  who  were 
defendants  in  the  chancery  suit,  as  well 
as  other  defendants  in  that  suit ;  this 
bill  was  demurred  to  as  multifarious, 
and  because  the  defendants  in  the 
chancery  suit,  other  than  McL.,  ought 
not  to  have  been  made  defendants  in 
this  suit.     Held  : 

I.  The  bill  ought  not  to  have  been 
dismissed  as  multifarious. 

II.  It  ought  to  have  been  dismissed 
as  to  all  the  defendants  other  than 
McL.,  as  the  enforcement  of  the  de- 
cree in  the  chancery  cause,  which 
was  interlocutory,  could  not  be  staid 
and  the  decree  corrected  by  an  original 
bill,  but  only  by  a  petition  for  a  re- 
hearing, in  the  chancery  suit ;  and  the 
bill  ought  to  have  been  permitted  to 
stand  as  an  original  suit,  to  set  aside  the 
common  law  judgment,  the  joining 
with  this  object  another,  which  a  court 
of  equity  could  take  no  cognizance  of 
in  an  original  suit  not  rendering  the 
bill  multifarious. 

Smith  Y.  McLain,    654 

4.  M.  rents  a  bam  from  W.,  and  for 
a  consideration  gives  S.  the  privilege 
of  keeping  a  horse  and  feed  in  the 
bam;  there  is  but  one  door  thereto, 
and  M.  and  S.  both  carry  keys  to  the 


and  M.  can  take  the  privilege 
from  8.  at  any  moment ;  the  barn  is 
broken  open  and  the  furs  of  M.  stolen 
therefrom.     Held  : 


It  is  proper  in  the  indictment  for  the 
house-breaking,  to  describe  the  barn 
as  the  property  of  M.,  and  not  the 
property  of  M.  and  S. 

State  v.  BetioUl,     703 

PRACTICE-(Law). 

11.  It  is  unnecessary  that  there 
should  be  a  separate  bdl  of  excep- 
tions taken  and  signed  to  each  ruling 
or  opinion  of  the  court  excepted  to,  to 
entitle  the  party  excepting  to  such 
opinion  or  ruling  to  have  the  same, 
reviewed  by  an  Appellate  CJourt.  Ex- 
ceptions of  a  party  to  opinions  of  the 
court,  though  they  may  be  numerous, 
may  be  incorporated  into  one  bill  of 
exceptions. 

Snyder  et  al.  v.  P.  C.  &  St.  L.  R.    R.  Co. 
—(See  case).,  17 

1.  In  an  indictment  for  obtaining 
money  by  false  pretenses  it  is  neces- 
sary to  prove  that  the  prosecutor  was 
induced  to  part  with  nis  money  by 
relying  on  tne  false  pretenses  of  the 
prisoner;  but  the  allegation  in  the 
mdictment  that  the  prisoner,  by  means 
of  specified  false  pretenses,  obtained 
such  money  is  a  sufficient  allegation  of 
these  facts  so  required  to  be  proven. 

State  V.  Hunt,    54 

2.  In  such  an  indictment  it  is  neces- 
sary to  prove  that  the  prisoner  knew 
that  the  pretenses  were  false ;  bat  such 
knowledge  is  sufficiently  alleged  in  the 
indictment  by  sayine  that  the  prisoner 
knowingly,  aesiKnealy,  falsely  and  fe- 
loniously pretended  the  matters  of  fact 
constituting  the  false  pretenses,  speci- 
fying them. 

Idem,    54 

7.  It  is  error  for  a  court  in  the  trial 
of  a  criminal  cause,  to  make  a  remark 
to,  or  in  the  presence  of  the  jurr,  in 
reference  to  matters  of  &ct,  wnich 
might  in  any  degree  influence  them  in 
their  verdict. 

Idem,    54 

1.  A  new  trial  will  not  be  granted  on 
the  ground  of  after-discovered  evi- 
dence, where  the  evidence  is  such  sa 
by  the  use   of    reasonable   diligence 
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might  have  been  discovered  before  the 
former  trial. 

Lucas,  Jr,  v.  Locke  et  cU.,    81 

2.  Neither  will  a  new  trial  be  granted 
on  such  ground,  unless  in  the  opinion 
of  the  Court  such  after-discovered  evi- 
dence, if  before  the  jury,  ought  to 
produce  a  difterent  verdict 

/dm,    81 

1.  A  lesal  presumption  of  payment 
of  a  bona,  given  for  the  payment  of 
money,  does  not  arise  from  mere  lapse 
of  time,  where  the  bond  has  not  been 
due  for  twenty  years,  before  commence- 
ment of  suit  for  the  recovery  of  the 
sum  thereby  due  and  payable.  If  a 
shorter  period,  even  a  single  day  less 
than  twenty  years,  has  elapsed,  the  pre 
sumption  of  satisfaction  from  mere 
lapse  of  time  does  not  arise. 
Sadler's  admW  v,  Kennedy's  adrrCx,    187 

2.  While  the  mere  lapse  of  twenty 
years,  without  explanatory  circum- 
stances, affords  a  presumption  of  law 
that  the  debt  is  paid,  even  though  it 
be  due  by  specialty,  still  paymeni  may 
be  inferred  by  the  jury  from  circum- 
stances, with  the  lapse  of  a  shorter 
period  of  time  than  twenty  years. 

Idem,    187 

3.  When  an  action  is  brought  on  a 
bond,  if  twenty  years  elapse  between 
the  time  of  its  becoming  due  and  of  the 
institution  9f  the  action,  the  defend- 
ant may,  without  pleading  the  statute 
of  limitations,  rely  upon  presumption 
of  payment ;  and  upon  issue  joined  or 
plea  of  payment,  payment  may  be  in- 
ferred by  the  jury  from  circumstances, 
coupled  with  a  lapse  of  a  shorter  period 
than  twenty  years. 

Idem,    187 

4.  The  courts  decide,  if  evidence  is 
pertinent  and  proper,  before  it  is  sub- 
mitted to  a  jury ;  ana  if  it  be  imperti- 
nent or  too  remote  from  the  question 
involved  in  the  issue,  will  reject  it. 

Idem,    187 

5.  A  case  in  which  certain  specified 
circumstances,  standing  alone  and  un- 
connected with  others,  were  properly 
rejected  as  evidence.  (See  opinion  of 
the  Court  filed  in  this  cause). 

Idem,    187 

II.  That  the  46th  section,  of  said 

114 


chapter  125,  of  the  Code  of  this  State, 
is  materially  different  from  the  44th 
section,  of  chapter  171  of  the  Code  of 
Virginia  of  1860,  and  that  the  decision 
of  the  Supreme  Court  of  Appeals,  in 
the  caae  of  Eiider^s  ex'r  v.  Burch,  15 
Gratt.  64,  and  of  this  Court  rendered 
in  the  case  of  Lazzell  v.  Maple,  1  W.  Va. 
and  also  Aldertson  v.  Gvnnn,  3  W. 
Va,  231,  under  and  in  construction  of 
said  44th  section  of  chapter  171  of  the 
Code  of  Virginia,  do  not  apply  to  the 
said  46th  section  of  said  chapter  125, 
of  this  State,  by  reason  of  the  material 
difference  in  the  provisions  of  said  46th 
section  of  said  chapter  125,  and  said 
44th  section  of  saia  chapter  171  of  said 
Code  of  1860. 

Hunter  v.  Snyder's  exV,     199 

III.  Forty-sixth  section,  of  said  chap- 
ter 125,  construed  so  far  as  considered 
in  this  case.  See  opinion  of  the  Court 
filed  in  this  case. 

Idem,    199 

IV.  By  defendant's  first  bUl  of  ex- 
ceptions it  appears,  that  upon  the  trial 
of  the  case,  the  plaintifir  introduced 
as  evidence  a  note,  alleged  to  have  been 
executed  by  the  defendant's  testator, 
which  with  the  indorsements  thereon 
is  in  these  words  and  figures,  to-wit : 

"  Borrowed  and  received  of  J.  H.  L. 
Hunter  $1,000.00,  with  interest  from 
date,  for  value  received,  and  payable 
on  demand. 

"Given  under  my  hand  and  seal  this 
31st  day  of  August  1869. 

John  Snyder." 

Indorsement—"  By  interest  paid  up 
to  Ist  of  September  1872,  $180.00. 

J.  H.  L.  Hunter." 

"(Paper  shown  I'o  witness.  Dr.  Wm. 
Hunter,  and  referred  to  by  him  in 
answer  to  ninth  question  in-chief. 

Clbon  Moore,  A.  P. 

"ilfay6,  1875.") 

And  that  the  plaintiff  thereupon  an- 
nounced, that  he  rested  his  case ;  then 
before  defendant  had  introduced  any 
evidence,  the  plaintiff  by  his  counsel 
moved  the  court  to  require  the  defend- 
ant to  amend  his  i>lea.  That  during 
the  pendency  of  this  motion,  the  de- 
fendant by  his  counsel  demurred  to  the 
plaintiff 's  evidence  dien  introduced,  and 
asked  the  court  to  require  the  plaintiff 
to  join  in  said  demurrer ;  whereupon 
the  plaintiff's  motion  to  require  the 
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defendant  to  amend  his  plea  was  denied 
by  the  court ;  and  then  the  plaintiff  by 
his  counsel  asked  leave  to  introduce 
further  evidence  in  support  of  his  case 
upon  the  issue  joined ;  but  the  court 
refused  to  require  the  plaintiff  to  join 
issue  in  defendant's  demurrer  to  the 
evidence,  and  permitted  the  plaintift 
to  introduce  further  testimony  in  sup 
port  of  his  case;  to  which  rulings 
of  the  court  the  defendant  excepted. 
Held: 

The  court  did  not  err  in  its  said  rul- 
ings. 

Idem,     199 

V.  By  defendant's  bill  of  exceptions 
No.  2,  it  appears,  that  on  the  trial  of 
the  issue  in  the  case,  the  defendant  in 
order  to  sustain  his  plea,  offered  to 
prove  by  witness,  Hendricks,  that  the 
plaintif],,at  a  date  subsequent  to  the 
date  of  the  note  in  controversy,  to-wit : 
in  the  year  1870,  and  since,  had  pur- 
chased large  quantities  of  wheat  from 
the  defendant's  testator,  and  had  made 
payment  of  moneys  to  him,  the  said 
witness,  as  agent  of  the  said  testator; 
and  at  the  time  of  such  payments,  no 
allusion  was  made  by  the  plaintiff,  or 
the  said  witness  to  the  subject  of  in 
debtedness,  and  the  plaintiff  made  no 
claim  of  any  indebtedness  of  said  tes- 
tator to  plaintiff;  to  the  introduction  of 
which  evidence  the  plaintiff  objected, 
and  the  court  sustained  the  objection. 
Held  : 

For  reasons  stated  in  the  opinion  of 
this  Court  filed  in  this  cause  that  there 
is  no  error  in  said  last  named  ruling. 

Idem,     200 

HoUiday's  e^rs  v.  My^»  et  al, — See  case, 

276 

I.  When  C.  made,  acknowledged  and 
delivered  a  deed  of  trust  to  McP.  to 
secure  a  debt  to  P.  for  $777.00,  and  also 
to  secure  other  debts  in  the  deed  of 
trust  specified ;  and  in  said  deed  of 
trust  C.  expressly  coven  ants  and  agrees, 
that  he  will  pay  each  of  said  debts  re- 
spectively, on  or  before  the  expiration 
01  two  years  from  the  date  of  said  deed 
of  trust.    Held  : 

That  on  default  being  made  in  the 
payment  of  P.'s  debt,  he  may  bring  his 
action  at  law,  founded  on  said  express 
covenant  and  agreement  for  the  re- 
covery of  his  debt,  and  he  is  not  bound 


in  the  first  instance  to  resort  for  satis- 
faction to  the  property,  convey^  in 
trust  to  secure  the  aebts  therein  speci- 
fied. 

CalweU  V.  Prindle'sadm'r  et  aL,     .'507 

2.  C.  claims  that  he  executed  his 
note  or  bond  to  P.,  on  the  10th  day  of 
February  1860,  to  secure  the  payment 
of  which  said  deed  of  trust  waa  exe- 
cuted by  him,  and  that  afterwards,  in 
the  year  1861,  he  paid  and  settled  said 
note  or  bond  with  P.,  with  an  order  he 
had  against  P.,  drawn  by  T. ;  and  said 
note  or  bond  was  then  and  there  de- 
livered up  to  him  by  said  P.  that  he 
(C.)  afterwards  lost  said  note  or  bond, 
or  the  same  W8S  destroyed  while  in 
his  possession ;  that  he  has  made  dili- 
gent search  for  the  same,  and  has  been 
unable  to  find  it.  P.  died,  and  M. 
qualified  as  the  administrator  of  P.  A 
controversy  arose  in  a  suit  between  C. 
and  the  administrator  of  P.,  deceased, 
as  to  whether  said  debt  from  C.  to  P. 
had  been  paid.    Held  : 

That  under  the  provisions  of  the  SSd 
section  of  chapter  130  of  the  Code  oi 
1868,  of  this  State,  C.  is  not  a  compe- 
tent witness  to  testify  in  his  own  be- 
half, as  to  the  payment  of  said  not-e  or 
bond  to  P.,  or  that  P.  on  such  pay- 
ment, and  at  the  time  thereof  delivered 
the  said  bond  into  his  (C.*8)  possession : 
or  that  afterwards,  while  said  bond 
was  so  in  the  possession  of  C,  he  (C. ) 
lost  the  same,  or  it  was  destroyed . 

Idem,     307 

3.  Where  a  party  to  a  cause,  causes 
himself  to  be  sworn  to  testify  in  the 
cause  betw^een  him  and  the  aciministra- 
tor  of  an  intestate,  in  his  own  behalf, 
as  to  transactions  or  communications 
had  by  him  personally  with  the  deca- 
dent, and  the  attorney  of  such  party 
for  him  propounds  questions  to  him  in 
relation  to  such  transactions  or  com- 
munications, to  which  questions  and 
answers  thereto  given  by  such  party, 
the  other  party  to  said  "cause,  to-wit : 
the  administrator  of  the  intestate,  ex- 
cepts, which  exceptions  are  committed 
to  writing  at  the  time,  and  indorBed 
immediately  below  such  questions  and 
answers ;  and  after  the  examination-in- 
chief,  the  said  administrator  by  his 
counsel,  cross  examines  such  party, 
strictly  conforming  such  cross-exam- 
ination to  the  answers  of  the  party 
testifying,  and  the  matters  and  tningB 
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testified  to  in  relation  to  such  transac- 
tions or  communications  in  his  exam- 
ination-in-chief, the  adminisirator  by 
such  cross-examination,  does  not  waive 
his  exceptions  so  made  to  the  said 
testimony  of  the  party  given  in  chief, 
and  (l«>i's  not  thereby 'make  such  party 
his  witness  as  to  his  evidence  given  on 
such  (trortfi-examination  in  relation  to 
such  transactions  or  communications; 
and  if  the  exceptions  to  the  said  testi- 
mony given  in  chief  by  such  party,  be 
sustained,  and  the  testimony  excluded, 
because  such  party  is  not  competent  to 
testify  in  his  own  behalf  as  to  such 
transiictions  or  communications,  such 
exclusion  will  extend  to  the  evidence 
given  by  such  party,  on  such  cross- 
examination,  as  to  such  transactions 
communication  ;and  his  answers glA  en 
on  such  cross-examination  should  be 
considered  as  given  in  his  own  behalf, 
and  should  be  excluded  also 

Idem,    308 

1.  An  indictment  for  selline  without 
license  intoxicating  liquors  to  ue  drank 
where  sold,  uses  the  language  of  the 
1st  section  of  chapter  99  of  Acts  1872-3 
creating  the  offense,  charging  that  the 
defendant,  at  a  given  place  in  the 
county,  on  agiven'day,  did  sell  to  a  cer 
tain  person,  naming  him,  intoxicating 
liquorH  to  be  drank  in,  upon  or  about 
the  building  or  premises  where  sold, 
without  first  obtaining  a  State  license 
therefor  according  to  law.     Heli 

I.  Upon  demurrer  this  indictment  is 
fatally  defective,  for  uncertainty  in 
chargin}?  that  the  liquor  was  to  be 
drank  either  in  the  building  or  upon 
the  premises. 

St<U^  V.  Alhim,    332 

332 


Stat/'  V.  Charlton, 

1.  A  circuit  court  rendered  a  final 
judgment  for  debt  in  favor  of  M.,  exe- 
cutor, against  David  J.  on  the  19th  day 
of  November  18H7.  On  the  19th  day 
of  November  1872,  M.  executor,  obtain- 
ed on  petition  an  appeal  to  the  8u- 
preme  Court  of  Appeals  from  said 
judgment  without  the  filing  of  an  un 
dert^king,  and  afterwards,  on  the  22d 
of  January  1873,  M.,  executor,  filed  the 
record  of  the  cause  with  the  clerk  of 
the  Supreme  Court  of  Appeals.  Held: 

Under  our  statutes  applicable  to  such 
case,  the  appeal  must  be  dismissed  by 


reason  of  the  record  not  having  been 
filed  with  the  clerk  of  the  Appellate 
Court  within  five  years  from  the  date 
of  the  judgment  appealed  from. 

Modisftt,  exW  v.  Dayton,  <Scc.,     339 

1.  J.  C,  who  lived  in  Ohio  executed, 
his  single  bill  in  Ohio,  payable  to  P., 
and  pursuant  to  a  former  arrangement 
with  S.  C,  the  brother  of  J.  C.  P.  took 
the  single  bill  to  Virginia  where  he 
and  S.  C,  lived,  and  there  S.  C.  signed 
the  bill,  which  was  a  joint  and  several 
obligation,  as  surety  for  his  brother. 
The  single  bill  did  not  specify  where  it 
was  to  be  paid,  and  on  its  face  was  to 
bear  interest  at  eight  per  cent  per  an- 
num from  date.  By  the  laws  of  Ohio 
the  interest  was  lawful,  but  by  the 
law  then  in  force  in  Virginia,  Decem- 
ber 1858,  a  greater  rate  of  interest  than 
six  per  cent  per  finnum  rendered  the 
contract  void.  S.  C.  died,  the  single 
bill  still  being  unpaid ;  suit  was  brought 
in  Hancock  county  against  the  admin- 
istrator of  S.  C.  to  recover  the  amount 
thereof;  the  administrator  pleaded 
usury;  the  case  was  tried  before  the 
court,  in  lieu  of  a  jury,  and  ju'ltrroen 
rendered  for  the  amount  of  the  singl  e 
bill,  with  eight  per  cent  interest.  Held  ; 

I.  That  if  the  plea  of  usury  could 
not  have  availed  the  principal  obligor 
in  the  single  bill,  it  could  not  have 
been  of  any  avail  to  the  surety,  as  the 
surety  could  not  attack  the  validity  of 
the  contract,  if  the  principal  could  not. 

Ptigh  V.  Cameron,  aiimW,        623 

II.  That  the  single  bill  being  execut- 
ed by  the  principal  in  Ohio,  and  the 
surrounding  circumstances  showing  it 
was  to  be  paid  there,  S.  C  in  signing 
it  in  Virginia  as  surety,  ratified  it  as 
an  Ohio  contract. 

Idem,     523 

contract  and 
laws   of  that 


III.  It  being  an  Ohio 
valid  under  the  usury 
State,  the  surety,  although  he  signed 
it  it  Virginia,  could  not  avail  himself 
of  a  plea  of  usury  thereto. 

Idinn,    523 

1.  It  is  not  error  to  ignore  an  order 
remanding  a  case  to  rules,  and  try  the 
same,  where  the  defendant  appears 
and  makes  defense  at  the  trial,  and 
does  not  object  thereto. 

Nutter  V.  Sydenxtricker,    535 

2,  Where  there  are  several  counts  iu 
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a  declaration,  and  a  general  demurrer  is 
filed  to  the  whole  declaration,  and  one 
or  more  of  the  counts  is  good,  the  de 
murrer  should  be  overruled. 

/dm.    535 

3.  Where  a  case  is  tried  by  the  court, 
in  lieu  of  a  jury,  it  is  not  error  in  the 
court  to  hear  illegal  testimony,  the 
court  being  fully  competent  to  discard 
the  illegal  evidence. 

Idem,    535 

4.  Upon  a  writ  of  error  to  a  judg 
ment  rendered  by  the  court  under  sue! 
circumstances,  the  inquiry  by  the  Ap- 
pelate Court  is:  was  there  sufficient 
legal  evidence  before  the  court  below  to 
sustain  the  judgment? 

Idem,    535 

5.  In  a  case  tried  bv  the  court  in  lieu 
of  a  jury,  the  defendant  in  error  must 

*  be  regarded  as  a  demurrant  to  the 
plaintifTs  evidence;  and  the  judgment 
of  the  court  below  will  not  be  reversed, 
unless  it  is  plainly  erroneous. 

Idem,    536 

6.  If  the  Appellate  Court  should 
come  to  the  conclusion,  that  the  judg. 
ment  of  the  court  below,  rendered  in 
such  a  case,  was  plainly  erroneous,  it 
would  not  remand  the  case  for  a  new 
trial,  unless  under  the  circumstances 
the  court  below  ought  to  haye  awarded 
a  new  trial,  but  will  render  such  judg- 
ment upon  the  law  and  evidence,  as  the 
court  below  should  have  rendered. 

Idem,    535 

7.  In  general,  where  the  plaintiff 
shows  that  he,  either  by  compulsion  of 
law,  or  to  relieve  himself  from  liability, 


9.  Generally,  he  for  whose  interest  a 
promise  is  made,  may  matntaln  ma 
action  upon  it;  although  the  promise 
be  made  to  another  and  not  to  him. 

Idem,    536 

10.  An  execution  issues  in  favor  of 
Ma  against  M.  and  N.,  his  surety ;  M. 
credits  8.  and  8.  on  their  indebt^nesB, 
in  a  sum  equal  to  the  execution  and 
costs,  and  tney  execute  their  written 
agreement  under  seal,  whereby  they 
bind  themselves  to  pay  the  execution 
and  costs.  Whereupon  N.  and  8.  and 
8.  became  the  surety  of  M.  on  a  forth- 
coming undertaking  to  return  the 
property  levied  upon  under  the  execu- 
tion ;  and  N.  is  mduced  to  si^  the 
undertaking  by  8.  and  S.,  executing  the 
agreement  to  pay  the  execution ;  the 
undertaking  is  forfeited,  execution 
awarded  thereon  a^nst  M.,  N.  and  S. 
which  ,N.  is  compelled  to  pay.  N. 
thereupon  brings  an  action  of  osstimpnt 
against  S.  and  8.,  founded  upon  the 
above  facts ;  and  his  declaration  con- 
tains the  common  monev  counts,  and 
a  special  count  on  said  agreement. 
Held: 

l^e  action  could  be  maintained  on 
the  count  for  money  paid,  and  also  on 
the  special  count. 

Idem,    536 

11.  In  general,  where  neither  the 
debtor  nor  the  creditor  makes  an  appli- 
cation of  the  payments,  where  tnere 
are  several  debts  existing  from  the 
same  debtor  to  the  same  creditor,  the 
payments  will  first  be  applied  to  the 
discharge  of  the  oldest  debt,  and  so  on 
until  all  are  paid,  paying  interest  first ; 
in  this  cause,  under  the  terms  of  the 


or  to  save  himseJf  from  damage,  has/mortgage  the  seven  notes  therein  se- 
paid  money  which  the  defendant  oughUured  must  be  regarded  as  one  debt  on 
to  have  paid,  the  count  for  money  paid 
will  be  supported. 

Idem,    536 


8.  Where  the  money  has  been  paid 
for  the  use  of  the  defendant,  the  reqwsA 
necessary  may  be  either  express  or  tm- 
plied.  It  will  be  implied  as  well  as  the 
promise,  where  tfie  consideration  con- 
sists in  the  plaintiff's  having  been 
compelled  to  do  that,  to  which  the 
defendant  was  legally  compellable,  or 
where  the  defenaant  has  adopted  and 
enjoyed  the  benefit  of  the  considera- 
tion. 


which  the  interest  was  payable  annu- 
ally, and  the  payments  made  should 
first  have  been  applied  to  the  payment 
of  the  interest  oue  on  the  whole  debt, 
then  to  the  dischai^ge  of  the  notes  in 
their  order. 
Genin,  exW  ei  al.  v.  IngersoU  el  ux.,    549 

1.  When  the  record  of  the  proceed- 
ing in  a  cause,  (being  an  action  of  a«- 
mmpjdt),  at  a  term  at  which  there  was 
a  trial  by  jury,  shows  that  after  the 
jury  was  duly  impaneled  and  sworn, 
the  defendant  filed  a  demurrer  to  the 
plaintiflf 's  evidence  given  in  the  cause. 


Idem,    536  and  that  the  defendant,  joined  in  sadi 
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demurrer,  before  the  verdict ;  and  that 
the  jury  found  a  verdict  for  plaintiff, 
and  assessed  the  damages,  which  ver 
diet  was  unconditional  upon  its  lace, 
such  verdict  will  be  held  to  be  condi- 
tional and  subject  to  the  opinion  and 
judgment  of  the  court  upon  the  de- 
murrer to  the  evidence. 
Orem  <fc  Co.  v.  P.,   W,  d;  Ky,  K  R.  Co 

685 

2,  When  there  is  a  demurrer  to  the 
evidence,  an  unconditional  verdict  on 
its  face,  by  the  jury,  is  not  error,  pro 
vided  the  demurrer  to  the  evidence  be 
afterward  passed  upon  and  determined 
by  the  court;  but  it  is  error  in  the 
court  to  render  judgment  upon  the 
verdict  of  the  jury  in  such  case  regard- 
less of,  and  without  determining,  the 
demurrer  to  the  evidence. 

Idem,   '685 

3.  Where  the  verdict  of  the  jury  is 
conditional  and  subject  to  the  opinion 
and  judgment  of  the  court  upon  a  de- 
murrer to  the  evidence,  it  (the  verdict) 
continues  conditional,  until  proper  ac- 
tion of  the  court  is  taken  upon  the 
demurrer,  and  judgment  is  rendered, 
or  it  is  set  aside. 

Idem,    685 


4.  Where  the  record  of  the  proceed 
ings  in  the  cause,  as  entered  at  differ- 
ent terms  of  the  court,  is  contradictory 
apparently,  as  to  whether  a  demurreV 
to  the  evidence  had  been  filed  by  the 
defendant,  and  joinder  therein  by  the 
by  the  plaintiff,  before  the  jury  ren- 
dered their  verdict  in  the  cause,  which 
is  unconditional  upon  its  face ;  and  it 
is  clearly  deducible  from  the  whole 
record  relating  thereto,  that  the  ver 
diet  of  the  jury  was  found  with  the 
understanding  and  belief  of  the  court, 
the  parties,  their  counsel  and  the  jury, 
that  the  defendant  had  filed  a  demurrer 
to  the  evidence,  and  the  plaintiff  had 
joined  therein ;  the  verdict  of  the  jury 
in  such  case,  though  unconditional  on 
its  face,  will  be  held  to  be  conditional, 
and  as  having.been  rendered  subject  to 
a  demurrer  to  the  evidence. 

Idem,    685 

5.  The  disposition    made  of  such  a  ' 
case  as  last  above  referred   to  by  the     5.  To  authorize   the    granting  of  a 
Appellate  Court-    (See  opinion  of  the  new  trial  on  the  ground  of  after-dis- 
Court).                                          119      covered  evidence,  four  things  are  nee 

Idem,    686le88ary : 


6.  Generally  the  judgment  of  a  court 
under   ana  subject  to    its  control 

during  the  term  at  which  it  is  rendered, 
and  it  may  set  the  judgment  aside,  at 
any  time  before  the  end  of  the  term 
without  notice;  but  when  that  term 
ends,  such  judgment  becomes  final 
and  passes  beyond  the  control  of  the 
court,  unless  perhaps  a  motion  be 
made  during  such  term  to  set  it  aside, 
and  such  motion  is  continued  until  the 
next  term. 

Idem,    686 

7.  When  ^  judgment  is  set  aside  by 
the  court  during  the  term  at  which  it 
was  rendered,  the  Appellate  Court  w^ill 
presume  that  it  was  rightfully  set  aside, 
unless  the  contrary  affirmatively  ap- 
pears by  the  record. 

Idem,     686 

2.  The  service  of  legal  process  on  the 
Aih  day  of  July  is  not  inhibited  by  the 
laws  of  this  State. 

Horn  V.  Perry  et  al.,     694 

1.  In  a  criminal  case  where  the  de- 
fendant files  an  affidavit  upon  which 
he  basis  his  motion  for  a  continuance, 
it  is  not  improper  for  the  court  to  re- 
quire the  defendant  to  be  sworn  at  the 
bar  of  the  court,  and  to  examine  him 
upon  oath  as  to  the  matters  stated  in 
the  affidavit ;  and  if  upon  such  exam- 
ination he  shows  he  is  not  entitled  to  a 
continuance,  the  court  should  refuse  it, 
although  the  affidavit  itself  showed 
legal  ground  for  a  continuance. 

SUUe  V.  BetsaU,     703 

2.  A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the 
court,  under  all  the  circumstances  of 
the  case;  and  though  the  Appellate 
Court  will  supervise  the  action  of  an 
inferior  court  on  such  a  motion,  it  will 
not  reverse  a  judgment  on  that  ground, 
unless  such  action  was  plainly  errone- 
ous. 

Idem,    703 

3.  If  there  is  any  evidence  before 
the  jury  tending  to  prove  a  case  sup- 
posed in  an  instruction  asked  for,  and 
the  instruction  propounds  the  law,  it 
should  be  given. 
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I.  The  evidence  most  have  been  dis-j who  testified  against  him  on  a  former 


Idem,     704 


covered  since  the  former  trial.  jtrial. 

II.  It  must  be  such  as  reasonable  dili- 
gence, on  the  part  of  the  party  asking     g,  xhe  testimony  of  an  accomplice  is 
it,  could  not  have  secured  at  the  former' (jq,jj patent. 

trial.  I  fdj^tn,     704 

III.  It  must  be  material  in  its  object,     ^   ^  conviction  mav  be   had   upon 

?i°i  nr  LT/.!*^«l^"°'"^''^'''^'  ^^^^^*^^™-lthe  uncorroborated  testimony  of  anV 
tive  or  collateral.  complice;  and   in  such   case,     if    the 

IV.  It  must  be  such  as  ought  to  pro-  judge  who  presided  at  the  trial  is  satis- 
duce  on  another  trial  an  opposite  re- fied  with  the  verdict,  and  refuses  to  set 
suit  on  the  merits.  lit  aside,  the  Appellate  Court  will  not 

Idenif    703  reverse  the  judgment  and  t>et  Jiside  the 
a    A«  «  Koc,;^  *^-  -  ir«^*;««  «^»  „    «^»rtverdict,  on   the  ground   that  it  rested 

trUl  a  pS^r  files'  Sf^n^'Iffldr^t'^'^ly  ^a"  1^'}^"°'"™^"'  "^''^"°' 
stating  therein  that  he  was  surprised, ^^  *°  accomplice. 
on  the  trial  of  the  case  by  the  testi- 
mony of  a  witness  swocn  against  him '  10.  While  such  testimonv  is  suspi- 
who  testified  about  a  pretended  con-  cious,  and  eminates  from  a  f>ad  source, 
versation  with  afiiant  about  an  alleged  yet  the  jury  may  believe  it,  although 
accomplice,  and  that  said  conversation  lit  is*  wholly  uncorroborated;  and  in 
took  place  on  a  certain  day  ;  that  affi-  this  State  it  is  not  proper  for  the  court 
ant  had  no  such  conversation  with  said  to  give  any  instructions  to  the  jury  as 
witness  on  that  day ;  that  he  was  not  to  the  weight  of   such,  or  any   other 


U 


01 


able  to  leave  his  room  on  that  day ;  that 
he  was  so  much  under  the  influence  of 
liquor,  that  he  did  not  know  and  had 
not  remembered  where  he  was  and 
who  was  with  him  on  said  day ;  that 
he  learned  Fince  the  trial  of  a  witness 
whose    testimony  is  material    in  the 


case,  and  that  he  could  not  by  due  dili- 
gence obtain  his  testimony,'  that  he 


evidence. 

/<f/'m,     704 

1.  Taylor  Strauder  was  indicted  for 
murder  in  the  circuit  court  of  Ohio 
county,  on  the  20th  day  of  Ma_v  1872, 
within  one  month  after  he  was  arrested. 


The  case  was  continued  several  times 

upon  his  motion,   but  never  on   the 

was  not^aware  ©rthe"  existence  or  ma-i»"otion  of  the  State.     He  was  trie^l  and 

terialityof  his  testimony,  until  about  convicted  at  the  Jul v  term,  187r>.     He 


the  time  the  evidence  was  closed;  and 
that  he  had  no  possible  means  of 
knowing  what  he  could  prove  on  that 
point,  until  after  the  jury  had  render- 
ed their  verdict ;  and  that  he  was  then 
inforine<l  by  a  friend  that  two  wit- 
nesses woul(l  prove  substantially  what 
was  set  out  in  their  affidavits  which  he 
tenders.     Held  : 

The  affidavit  is  insufficient  because 

I.  It  does  not  deny  the  conversation 
alleged  to  have  taken  place  between 
the  prisoner  and  the  witness. 

II.  The  only  effect  of  the  newly  dis- 
covered testimony  would  be  to  dis- 
credit the  evidence  of  a  witness  on  the 
former  trial. 

Idem,    704 

7,  The  general   rule  is  that  a 


then,  applied  for  and  obtained  a  urit 
of  error  to  the  Supreme  Court  of  A|»- 
peals.  On  the  20th  day  of  July  IS74 
they  reversed  the  judgment  of  the 
circuit  court,  sentencing  him  to  be 
hanged,  because  the  circuit  court  had 
refused  to  remand  him  to  the  countv 
court  for  examination.  On  the  20tfi 
day  of  October  1874,  a  new  indictment 
was  found  against  him,  on  which  the 
•  State  elected  to  try  him  ;  and  thereupon 
the  prisoner  moved  the  court  to  dis- 
charge him  from  custody,  three  terms 
having  elapsed  since  he  was  in  cu.«ito<ly 
upon  the  mittimus  of  the  Justice  issue*! 
on  April  25,  1872.     Held: 

The  circuit  court  proi)eriy  overruled 
this  motion. 

Statr  V.  Siratid^T,    745 

2.  A  prisoner  is  not  entitled  to  have 
new  a  case  removed  into  the  Circuit  Court 


trial  will  not  be  granted,  to  enable  thelof  the  United  States  for  trial  upon  his 
party  asking  it,  to  discredit  a  witneeslpetition,  supported  by  afildavit  setting 
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forth  that  he  is  a  colored  man,  and 
that  such  prejudices  exist  in  the  State 
against  his  race,  that  he  cannot  get 
justice  in  the  State  courts,  and  also 
that  by  a  law  of  the  State  only  white 
men  can  sit  upon  the  jury. 

Idem,    745 

4.  Upon  the  trial  of  a  prisoner  charg 
ed  with  murder,  after  the  jury  had 
been  examined  on  their  wlr  dire,  ac- 
cepted and  sworn,  and  after  consider- 
able testimony  had  been  taken,  the 
counsel  for  the  prisoner  placed  in  the 
hands  of  a  Judge  on  the  bench  pri 
vately  an  affidavit  of  a  person,  that  he 
had  heard  one  of  the  jurors  say,  some 
three  months  before,  that  the  prisoner 
ought  to  be  hung ;  and  also  affidavits 
of  the  prisoner  and  his  counsel,  that 
they  had  just  learned  that  the  juror 
had  expressed  any  opinion,  or  that  he 
had  any  bias  against  the  prisoner ;  but 
neither  the  prisoner  nor  his  counsel 
made  any  motion  based  on  said  affida- 
vits, nor  does  it  appear,  that  the  attor- 
neys for  the  State  nad  any  knowledge 
of  the  existence  of  these  affidavits,  or 
of  their  being  handed  to  the  Judge. 
The  court  took  no  action  upon  them ; 
and  after  the  prisoner  had  been  found 

uilty  by  the  jury,  the  prisoner  moved 
for  a  new  trial,  because  this  juror  serv- 
ed on  the  jury;  and  thereupon  the 
juror  made  his  affidavit  positively  de 
nying  that  he  expressed  such  opinion 
to  the  party  who  made  the  affidavit,  or 
to  any  one  else ;  or  that  he  entertained 
any  prejudice  or  bias  against  the  pris- 
oner. And  it  does  not  appear  that  the 
prisoner  suffered  injustice  by  reason  of 
this  juror  serving  on  the  jury,  the  court 
below  refused  to  grant  the  new  trial. 
This  Court  will  not  reverse  such  a  de 
cision. 

Idem,    746 

5.  The  court  below  properly  rejected 
the  following  instruction  :  "If  the  jury 
entertain  a  rational  doubt  of  the  sound- 
ness of  the  mind  of  the  prisoner,  at 
the  time  of  the  commission  of  the  hom- 
icide charged,  he  is  entitled  to  the  ben 
efit  of  that  doubt  as  he  would  be  to  the 
benefit  of  a  doubt  as  to  any  other  ma 
terial  fact  in  the  case,  it  being  under 
our  statute  a  necessary  ingredient  of 
the  offense,  that  the  person  charged 
shall,  at  the  time  of  the  commission  of 
the  offense,  be  of  sound  mind,  although 
the  jury  may  believe  he  had  judgment 


f 
£c 


and  reason  sufiicient  to  discriminate 
between  right  and  wrong  in  the  ordi- 
nary affairs  of  life  even  at  the  time  of 
the  commission  of  the  offense,  they 
cannot  find  him  guilty"— and  properly 
gave  the  following  intruction  in  lieu 
thereof :  "  To  entitle  the  prisoner  to  an 
acquittal  upon  the  ground  that  he  was 
insane  at  the  time  of  the  commission 
of  the  offense  charged  in  the  indict- 
ment, such  insanity  must  be  proved  to 
the  satisfaction  of  the  jury,  though  in 
^assing  upon  this  question,  they  may 
ook  at  the  whole  evidence  in  the  case, 
as  well  that  for  the  State  as  for  the 
prisoner." 

Id^m,    746 

PRESUMPTION. 

8.  In  the  excercise  of  his  lawful 
rights,  every  person  has  a  right  to  pre- 
sume that  every  other  will  perform  his 
duty  and  obey  the  law,  ana  it  is  not 
negligence  for  him  to  assume  that  lie  is 
not  exposed  to  a  danger  which  can 
only  come  to  him  through  a  disregard 
of  law  on  the  part  of  some  other  per- 
son. 
Snyder  et  al.  v.  P.  C.  ik  St.  L,  R.  R,  Co.,  17 

4.  On  the  30th  day  of  September 
1872  B.  procured  a  voluntary  eonvey- 
ance  to  be  made  to  his  wife,  of  a  house 
and  lot  in  C.  At  the  time  the  convey- 
ance was  made,  he  was  not  indebted 
more  than  4)218.00.  On  that  day  there 
was  paid  on  the  property  $1,500.00 
which  he  had  before  given  to  his  wife, 
and  within  the  next  two  years  he  had 
$3,000.00,  which  from  time  to  time,  he 
paid  on  said  property,  and  discharged 
the  purchase  money  ;  and  debts  to  the 
amount  of  $1,250.00  had  afterwards  ac- 
cumulated, after  such  conveyance  and 
during  the  time  such  payments  were 
being  made ;  these  being  all  the  mater- 
ial facts  in  the  case,  on  the  question  of 
fraud.    Held  : 

I.  That  these  facts  are  not  sufficient 
to  make  2l  prima  facie  case  of  fraudulent 
intent,  in  JB.,  at  the  time  the  voluntary 
conveyance  was  by  him  procured  to  be 
made  ;  and  said  conveyance  is  not 
fraudulent  in  fact. 

Idem,    122 

II.  But  in  fraud  of  his  existing  cred- 
itors, he  did  divert  his  means  from  the 
payment  of  his  debts,  and  invest  such 
means  in  said  property,  so  voluntarily 


Digitized  by 


Google 


912 


Index. 


conveyed  to  his  wife ;  and  his  said  cred- 
itors can  charge  the  said  real  estate  for 
the  payment  thereof. 

Idem,    122 

1.  A  legal  presumption  of  payment 
of  a  hond,  given  for  the  payment  of 
money,  does  not  arise  from  mere  lapse 
of  time,  where  the  bond  has  not  been 
due  for  twenty  years,  before  commence- 
ment of  suit  for  the  recovery  of  the 
sum  thereby  due  and  payable.  If  a 
shorter  period,  even  a  single  day  less 
than  twenty  years,  has  elapsed,  the 
presumption  of  satisfaction  from  mere 
lapse  of  time  does  not  arise. 
Sadler's  admW  v,  Kennedy's  adrrCrx,    187 

2.  While  the  mere  lapse  of  twenty 
years,  without  explanatory  circum- 
stances, affords  a  presumption  of  law 
that  the  debt  is  paid,  even  though  it  be 
due  by  specialty,  still  payment  may  be 
inferred  by  thejury fromcircumstances 
with  the  lapse  of  a  shorter  period  of 
time  than  twenty  years. 

Idem,    187 

3.  When  an  action  is  brought  on  a 
bond,  if  twenty  years  elapse  between 
the  time  of  its  becoming  due  and  of 
the  institution  of  the  action,  the  defend- 
ant may,  without  pleading  the  statute 
of  limitations,  rely  upon  presumption 
of  payment ;  and  upon  issue  joined  or 
plea  of  payment,  payment  may  be  in- 
ferred by  the  jury  from  circumstances, 
coupled  with  a  lapse  of  a  shorter 
period  than  twenty  years. 

Idem,    187 

4.  The  courts  decide,  if  evidence  is 
pertinent  and  pr6per,  before  it  is  sub- 
mitted to  a  jury  ;  and  if  it  be  imperti- 
nent or  too  remote  from  the  question 
inyolved  in  the  issue,  will  reject  it. 

Idem,    187 

5.  A  case  in  which  certain  specified 
circumstances,  standing  alone  and  un- 
connected with  others,  were  properly 
rejected  as  evidence.  (See  opinion 
of  the  Court  filed  in  this  cause). 

Idem,  187 
II.  That  as  the  statute  prescribing  the 
form  of  the  jurat  for  the  verification  of 
pleadings,  does  not  make  it  obligatory 
to  follow  that  precise  form,  but  author 
izes  that  it  should  be  to  the  same 
**^«rf,"  it  is  not  necessary,  when  the 
pleading  is  sworn  to  in  open  court,  that 
there  should  be  the  clerk's  jurat  of  the 


precise  verification  made;  the  Appel- 
late Court  will  presume  the  verification 
to  have  been  in  effect  that  prescribed  by 
the  statute. 

Hickman  v.  Painier  et  al„    386 

1.  The  Appellate  Court  will,  in  such 
case,  consider  him  regularly  appointed 
and  qualified  as  such  commissioner. 

Idem,    387 

3.  The  presumption  of  law  is  always 
in  fayor  of  the  sanity,  at  the  time  the 
deed  was  executed,  of  a  person  whose 
deed  is  brought  in  question  ;  and  the 
burden  of  proof  then  lies  upon  him 
who  asserts  unsoundness  of  mind,  un- 
less a  previous  state  of  insanity  has 
been  established;  in  which  case  the 
bunien  is  shifted  to  him,  who  claims 
under  the  deed. 

Anderwn  d:c.  v.  Cranmer  et  al.^    562 

6.  The  presumption  of  law  is  always 
in  fayor  of  sanity,  at  the  time  the  deed 
was  executed,  oi  a  person  whose  deed 
is  brought  in  question ;  and  the  burden 
of  proof  then  lies  upon  him  who  as- 
serts unsoundness  of  mind,  unless  a 
previous  state  of  insanity  has  been  es- 
tablished ;  in  which  ease' the  burden  is 
shifted  to  him,  who  claims  under  the 

Jarreit  H  al.  v.  Jarrett  et  oJ.,     584 
PROCESS. 

2.  The  service  of  le^l  process  ou  the 
4th  day  of  JtUy  is  riot  inhibited  by  the 
laws  of  this  State. 

Bam  V.  Perry  et  al,     6W 

PURCHASER 

5.  At  a  judicial  sale,  R  became  the 
purchaser  of  a  tract  of  one  hundred 
acres  of  land  at  $26.00  per  acre ;  affi- 
davits in  the  cause,  which  were  un- 
contradicted, showed  that  the  land 
was  worth  ot  least  $40.00  per  acre  ; 
there  was  an  misunderstanding,  as  to 
whether  or  not  the  growing  crop  on 
the  land  was  being  sold  with  it ;  the 
auctioneer  either  bid  himself,  or  re- 
ceived sham  bids.    Held  : 

That  under  these  circumstances  the 
sale  was  invalid  and  ought  not  to  have 
been  confirmed. 
mileary  A  JohnMm  et  al.  >v.  Thonqmm 

et  aL,  113 

2.  H.  sues  out  his  summons  in  chan- 
cery against    B.    on   the   3d  January 
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1872,  which  is  served  on  the  6th  of  the 
same  month ;  the  bill  is  filed  at  Feb- 
ruary rules  following;  on  the  20th 
January,  after  summons  served  and 
before  bill  filed,  P.  purchases  the 
whole  or  a  part  of  the  land,  which  is 
proceeded  against  in  the  suit :    Held 

P.  is  a  pendente  lite  purchaser. 
Harmon  v.  ByranCs  admW  et  al,, 

3.  Generally  a  purchaser  pendent  lite 
need  not  be  made  a  party  to  a  bill  or 
brought  before  the  court. 

7dm,    511 

4.  Every  person  purchasing  pendente 
lite  is  treated  as  a  purchaser  with  notice, 
and  is  subject  to  all  the  equities  of  the 
persons,  under  whom  he  claims  in 
privity ;  and  it  makes  no  difference 
whether  the  purchaser  pendetite  lite  be 
the  claimant  of  a  legal  or  equitable  in- 
terest, or  whether  he  be  the  assignee 
of  the  plaintiflFs  or  defendants. 

Mein,    511 


Snyder  v.  P.  C.  & 
case. 


RAILROADS. 
*S^.  L.  K 


R, 


Co.— See 
14 


all  the  trees  from  summit  point  down.'' 
Held  : 

That  the  evidence  was  inadmissible. 
Ideni,    94 

8.  The  employes  of  a  railroad  com- 
pany are  bound  to  use  ordinary  care 
and  diligence,  so  as  not  unnecessarily 
to  mjure  the  property  of  others  on  the 
track. 

Idenu    94 

REASONABLE  DOUBT. 

5.  The  court  below  properl>r  rejected 
the  following  instruction :  **  If  the  jury 
entertain  a  rational  doubt  of  the  sound- 
of  the  mind  of  the  prisoner,  at 
the  time  of  the  commission  of  the  hom- 
icide charged,  he  is  entitled  to  the  ben- 
efit of  that  doubt  as  he  would  be  to  the 
benefit  of  a  doubt  as  to  any  other  ma- 
terial fact  in  the  case,  it  being  under 
our  statute  a  necessary  ingredient  of 
the  offense,  that  the  person  chai^^ed 
shall,  at  the  time  of  the  commission  of 
the  offense,  be  of  sound  mind,  although 
the  jury  may  believe  he  liad  judgment 
and  reason  sufficient  to  discriminate 
between  right  and  wrong  in  the  ordi- 
nary affairs  of  life  even  at  the  time  of 
the  commission  of  the  offense,  they 
cannot  find  him  guilty"— and  properly 
gave  the  following  intruction  in  lieu 
thereof :  "  To  entitle  the  prisoner  to  an 
acquittal  upon  the  ground  that  he  was 
insane  at  the  time  of  tlie  commission 
of  the  offense  charged  in  the  indict- 
ment, such  insanity  must  be  proved  to 
the  satisfaction  of  the  jury,  though  in 
passing  upon  this  question,  they  may 
look  at  the  whole  evidence  in  the  case, 
as  well  that  for  the  State  as  for  the 
prisoner." 

Stale  V.  Strattder,    746 

RECITALS. 

4.  Affidavits  and  depositions,  not  re- 
ferred to  in  any  decree  or  order  in  a 
chancery  suit,  are  no  part  of  the  record, 
HiUeary  &  Johnson  et  aJ.  v.  Tfuympaon 

et  al..\  113 

HI.  The  recitals  made  in  the  decree, 
entered  by  the  Judge  of  the  second 
judicial  circuit  at  the  April  term  of  the 
circuit  court  of  Ritchie  county,  of  what 
occurred  in  open  court  at  the  January 
term  1872,  while  the  Judge  of  the 
fourth  judicial  circuit  was  presiding, 
cannot  be  regarded  as  the  equivalent 
along  the  line,  and  that  they  had  cut  of  a  consent  decree,  of  the  January 

115 


6.  Where  the  acts  of  the  agent  will 
bind  the  principal,  there  his  reprsent- 
ations,  declarations  and  admissions 
respecting  the  subject  matter  will  bind 
the  principal,  where  made  at  tha  same 
time  and  constituting  a  part  of  the  res 


Coyk  V.  B.dcO,R.R,  Co.,    94 

7,  There  is  evidence  tending  to  prove 
that  a  colt  is  killed  by  an  engine  on  a 
railroad,  and  to  prove  that  the  servant 
of  the  railroad  company  carelessly  and 
n^ligently  put  down  the  fence  throueh 
which  the  colt  escaped  from  the  field 
on  to  the  railroad  track ;  evidence  is 
oflTered  to  show,  that  a  cherry  tree  was 
cut  at  the  place  where  the  colt  went 
through  the  fence,  and  that  it  could 
not  have  been  cut  without  laying  down 
the  fence ;  and  to  prove  that  the  agent 
of  the  railroad  company  cut  the  tree, 
and  necessarily  put  down  the  fence, 
the  following  declaration  of  the  agent 
of  the  railroad  company,  made  at 
another  time  and  at  a  different  place, 
and  on  the  farm  of  another,  to-wit ; 
*•  The  section  'boss'  told  him  (the  wit 
ness)  that  he  had  been  ordered  by  the 
lailroad  company  to  cut  all  the  trees 
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term  1872,  to  submit  the  cause  in  vnr 

cation  entered  nwnc  pro  tunc. 

Johnson  V.  Yomig,  Canon  dc  Bryant,  674 

RECORDS. 

4.  Affidavits  and  depositions,  not  re 
ferred  to  in  any  decree  or  order  in  a 
chancery  suit,  are  no  part  of  the  record. 
Hilleary  <&  Johnaon  el  al,  v.  Thompaon 

et  al.,  113 

RE-HEARING. 

2.  When  a  demurrer  to  a  bill  has 
been  overruled,  and  the  defendants 
failed  thereafter  to  answer  the  bill  on  the 
day  specified  by  the  court  in  its  order 
dissolving  the  injunction,  and  a  decree 
is  thereupon  entered  under  section  80 
of  chapter  125  of  Code  of  W.  Va.,  for 
the  relief  prayed  for  in  the  bill,  such  a 
decree  cannot  be  reversed  or  corrected 
by  the  circuit  court,  on  motion,  under 
the  5tli  section  of  chapter  134  of  the 
Code  of  W.  Va.,  as  a  decree  taken  for 
confessed. 

Gates  d-  Bro.  v.  Cragg  et  al.,    300 

7.  If  without  previous  authority  a 
commissioner  sells  a  particular  tract 
of  land,  and  this  sale  is  confirmed 
without  exception,  the  conrt  should 
permit  any  party  interested  to  file  his 
petition  for  a  re-hearing  of  the  decree 
confirming  such  sale;  and,  after 
purchaser  has  been  summoned  to 
answer  this  petition,  and  it  has  been 
heard  on  its  merits,  the  court  should 
set  aside  said  decree  and  sale,  or  refuse 
so  to  do,  as  on  its  merits,  as  shown  by 
the  evidence,  justice  to  the  parties  re- 
quires. 
E8tai<k  EaJde  et  al.  v.  McCUndc's  adm\ 

et  al.,  400 


defendants  in  the  chancery  suit,  as  well 
as  all  ot^er  defendants  in  that  suit ;  tfaia 
bill  was  demurred  to  as  multifuioos, 
and  because  the  defendants  in  tbe 
chancery  suit,  other  than  McL.,  ought 
not  to  have  been  made  defendants  in 
this  suit     Held  : 

I.  The  bill  ought  not  to  have  been 
dismissed  as  multi&irioua. 

Smiih  y.  McLain,    654 

II.  It  ought  to  have  been  diamiawd 
as  to  all  the  defendants  other  than 
McL.,  as  the  enforcement  of  tbe  de^ 
crec  in  the  chancery  caose,  which 
was  interlocutory,  could  not  be  staid 
and  the  decree  corrected  b^  an  onginal 
bill,  but  odIv  by  a  petition  for^  re- 
hearing, in  the  chancery  suit ;  and  the 
bill  ought  to  have  been  permitted  to 
stand  as  an  original  suit,  to  set  aside  the 
common  law  judgment,  the  joining 
with  this  object  another,  which  a  oooit 
of  equity  could  take  no  cognizance  of 
in  an  original  suit  not  rendering  tbe 
bill  multimrious. 

Idem,    651 

REMOVAL  OF  CAUSES. 

Johnson  v.    You  rig.  Canon  dt    Bryatd,— 
See  case,  €14 


1.  McL.  obtained  a  judgment  against 
S.  and  then  instituted  a  chancery  suit 
to  enforce  the  judgment  lien  against 
S.'s  lands ;  and  a  decree  was  rendered 
to  sell  the  lands  to  pay  said  judgment 
and  other  judgments  i^ainst  8.  There- 
upon S.  brought  a  suit  in  chancery  to 
have  the  common  law  jud^^ent  of 
McL.  against  him,  and  also  the  decree 
in  favor  of  McL.,  set  aside  and  a  new 
trial  awarded  him  in  the  suit  at  com- 
mon law ;  and  asking  an  injunction  to 
restrain  the  sale  of  his  land  under  the 
decree,  and  the  enforcement  of  the 
judgment,  in  which  he  not  only  made 
McL.  defendant,  but  also  all  the  other 
creditors,  having  judgments  who  were 


1.  It  is  not    error    for    the    circuit 
the  judge,  sitting  in  chambers  in  vacation, 
in  the  court  of  Wood  county,  to  dis- 
solve   an    order   of    injunction    in  « 
chancerv  cause,  pending  in  the  ciicoit 
court  oi  Ritchie  county,    without  tlie 
by  said  cause  bavins  first  't>een  removed 
to  said  county  of  Wood,   by  an  oidw 
made  in  term  time  by  the  drcait  court 
r  of  Ritchie  county,  thoee  two  coonties 
being   in   the  same   judicial    circuit: 
Hayzlett  v.  Jordan  McMiUan,  11  W.  Va 
Horn  V.  Perry  et  al.,    m 


2.  A  prisoner  is  not  entitled  to  have 
a  case  removed  into  the  Circuit  Court 
of  the  United  States  for  trial  upon  his 
petition,  supported  by  afiSdavit  setting 
forth  that  he  is  a  colored  man,  and 
that  such  prejudices  exist  in  the  Stale 
against  his  race,  that  he  cannot  get 
justice  in  the  State  courts,  and  a«> 
that  by  a  law  of  the  State  only  white 
men  can  sit  upon  the  jury.  * 

State  V.  Strauder,    745 

RENTS  AND  PROFITS. 

6.  The  effect  of  the  repeal  of  the 
provision  in  section  9  of  chapter  186  <^ 
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the  Code  of  1860,  bv  the  adoption  of 
the  Code  of  1868,  which  provided  that, 
"if  it  appear  to  such  court  that  the 
routs  and  profits  of  the  real  ettate,  sub- 
ject to  the  lien,  will  not  satisfy  the 
judgment  in  five  years,  the  court  may 
decree  the  said  estote^or  any  part  there- 
of, to  be  sold  and  the  proceeds  applied 
to  thefdischarge  of  the  judgment, ''  was 
to  restore  the  chancery  practice  in  en< 
forcing  judgment  liens,  as  it  existed 
prior  to  the  adoption  of  the  Code  of 
1840. 

/tow  <k  Co.  ft  al.  V.  Brmvn  ei  iix.j    123 

7.  Upon  a  bill  to  enforce  a  judgment 
lien  jthe  court  may  decree  the  sale  of 
the  land ;  but  is  not  bound,  and  ought 
not  to  decree  such  sale,  if  the  rents  and 
profits  of  the  land  will  satisfy  the  liens 
charged  upon  it  in  a  reasonable  time, 
unless  consent  to  such  sale  be  made. 

Idem,    123 

8.  What  is  a  reasonable  time,  is  a 
matter  of  discretion,  to  be  exercised  by 
the  court. 

Idem,    123 

9.  The  discretion  so  to  be  exercised 
is  not  an  arbitrarv  one,  but  a  sound 
<tiBC7etion  in  the  interest  of  fairness 
and  prudence  toward  all  the  parties  in- 
terested, and  is  of  course  reviewable  in 
the  Appellate  Court. 

Idem,    123 


the  debtor,  or  other  party  interested,  a 
right  to  apply  to  the  court  below  to 
have  the  inquiry  made,  whether  the 
rents  and  profits  will  satisfy  the  liens 
on  the  real  estate  in  a  reasoable  time, 
and  to  have  the  judgment  of  such 
court  thereon. 

Idem,    124 

4.  It  is  proper  to  charge  interest 
upon  estimated  rents  and  profits,  where 
the  land  is  occupied  by  the  consent  of 
the  owner,  or  where  one  tenant  in  com- 
mon holds  and  enjoys  the  whole  land 
by  the  consent  of  his  co-tenant. 

Varwe  v.  Evans  et  al.,    342 

REPLICATION. 

4.  Where  an  answer  does  not  allege 
new  matter  constituting  a  claim  for 
afifirmative  relief,  and  does  not  pray 
for  affirmative  relief,  but  merely  alleges 
payment  and  set-off  to  the  plaintiff 's 
demand,  it  does  not  necessitate  a  reply 
to  controvert  the  allegations,  as  required 
by  sections  35  and  36,  chapter  125  of 
the  Code,  and  proof  thereof  should  be 
required ;  especially  so,  when  the  an- 
swer is  in  no  part  taken  for  confessed. 
mckman  v.  Painter  ei  al,    386 


10.  To  have  the  real  estate  rented 
rather  than  sold  is  a  privilege  accord- 
ed to  the  debtor  and  others  interested, 
and  they  must  exercise  it  in  the  infer- 
ior court ;  and  the  decree  must  show 

.  that  they  asked  a  rental  of  the  pro- 
perty and  it  was  refused,  before  the  de- 
cree, for  that  reason,  will  be  reviewed 
in  the  Appellate  Court. 

Idem,    123 

11.  The  inferior  court  must  be  called 
on  to  say,  whether  in  a  reasonable  time 
the  rents  and  profits  of  the  real  estate 
will  pay  the  leins  charged  upon  it; 
and  mis  discretion  must  first  be  ex- 
ercised bjr  the  court  below,  before  this 
Court  wdl  revieio  the  decree  of  said 
court ;  and  upon  such  review  this  Court 
will  not  reverse  it  unless  it  appear  that 
the  court  erred  in  the  exercise  of  that 
discretion. 

Idem,    123 

12.  When  however  the  cause  is  re- 
manded, the  Appellate  Court  may  give 


2.  Generally  an  answer  to  a  bill  in 
equity  can  only  be  filed  during  the  ses- 
sion of  the  court,  or  at  the  rules,  but  by 
our  statute  an  exception  is  made  in 
cases  of  injunction.  The  larger  power 
to  entertain  and  decide  the  motion  to 
dissolve  embraces  that  of  receiving  the 
answer  and  also  replication  thereto  and 
making  them  a  part  of  the  record. 

Haydett  v.  McMillan  et  al.,    464 

RES  JUDICATA. 

6.  The  matters  attempted  to  be  set 
up  in  this  cause  were  involved  in  the 
suit  of  Bom  V.  Perry,  and  decided  by 
this  Court  at  the  October  term  1872, 
and  are  therefore  res  judicata. 

Hom  V.  Perry  et  al,    694 

RES  GESTAE. 

6.  Where  the  acts  of  the  agents  will  ■ 
bind  the  principal,  there  his  represen- 
tationSy  declarations  and  admissions 
respecting  the  subject  matter  will  bind 
the  principal,  where  made  at  the  same 
time  and  constituting  a  part  of  the  res 
gevtx, 

C&yle  v,B.<kO.ILK  Co.,    94 
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RULES. 

1.  It  is  not  error  to  ignore  an  order 
remanding  a  case  to  rules,  and  try  the 
name,  where  the  defendant  appears 
and  makes  defense  at  the  trial,  and 
does  not  object  thereto. 

NuUjer  V.  Sydenstrkker,    535 

SALES. 

6.  The  effect  of  the  repeal  of  the 
provision  in  section  9  of  chapter  186  of 
the  Code  of  1860,  by  the  adoption  of 
the  Code  of  1868,  which  provided  that, 
"  if  it  appear  to  such  court  that  the  rents 
and  profits  of  the  real  estate,  subject 
to  the  lien,  will  not  satisfy  the  judg^ 
ment  in  five  years,  the  court  may  de- 
cree the  said  estate,  or  any  part  there- 
of, to  be  sold,  and  the  proceeds  applied 
to  the  discharge  of  the  judgment"  was 
t-o  restore  the  chancery  practice  in  en 
forcing  judgment  liens,  as  it  existed 


prior  to  the  adoption  of  the  Code  ofthe  debteandthe  priorities  of  thelieM 

had  been  ascertained. 


1849. 

Hose  (Sc  Co,  etcUv.  Brown  et  tix,,    123 

7.  Upon  a  bill  to  enforce  a  judg- 
ment lien,  the  court  may  decree  a  sale 
of  the  land ;  but  it  is  not  bound,  and 
ought  not  to  decree  such  saJe,  if  the 
rents  and  profits  of  the  land  will  satis- 
fy the  liens  charged  upon  it  in  a  rea- 
sonable time,  unless  consent  to  such 
sale  be  made. 

Idem^    123 

8.  What  is  a  reasonable  time,  is 
matter  of  discretion,  to  be  exercised  by 
the  court 

Idem,    123 

9.  The  discretion  so  to  be  exercised 
IS  not  an  arbitrary  one.  but  a  sound 
discretion  in  the  interest  of  fairness 
and  prudence  toward  all  the  parties  in 
terested,  and  is  of  course,  reviewable 
in  the  Appellate  Court 

Ideniy    123 

10.  To  have  the  real    estate  rented 


time  the  rents  and  profits  of  the  real 
estate  will  pay  the  liens  charged  upoo 
it ;  and  this  discretion  must  first  be  ex- 
ercised  by  the  court  below,  b^bre  thn 
Court  will  review  the  decree  of  sud 
court;  and  upon  such  review  this 
Court  wiU  not  reverse  it  unless  it  ap- 
pear that  the  court  erred  in  the  exer- 
cise of  that  discretion. 

Idem^    123 

12.  When  however  the  cause  is  re- 
manded, the  Appellate  Court  may  give 
the  debtor,  or  other  party  intere^ed,  a 
right  to  apply  to  the  court  below  to 
have  the  inquiry  made,  whether  the 
rents  and  profits  will  sati^-  the  Kens 
on  the  real  estate  in  a  reasonable  time, 
and  to  have  the  judgment  of  snch 
court  thereon. 

Idem,     124 

I.  It  was  error  to  decree  the  sale  of 
the  real  estate  before  the  amounts  of 


II. 


Rohrer  v.  TVawrs,  trugtee,    144 
That  it  was  error  to  sell  said  real 


to  the  debtor  and  others  interested, 
and  they  must  exercise  it  in  the  infe- 
rior court;  and  the  decree  must  show 
that  they  asked  a  rental  of  the  property 
and  it  was  refused,  before  the  decree, 
for  that  reason,  will  be  reviewed  in  the 
Appellate  Court. 

Idem,    123 

11.  The  inferior  court  must  be  called 
on  to  say,  whether  in   a  reasonable 


estate,  without  giving  a  day   to  the 
debtor  to  pay. 

Idem,    144 

1.  A  court  of  equity  ought  not  to 
grant  an  injunction,  to  stay  the  sale  of 
personal  property,  levied  on  bv  a 
sheriff  by  virtue  of  an  execution,  wl^di 
propertj'  is  owned  bjr  a  third  party, 
when  the  property  is  not  from  As 
nature  of  peculiar  value  to  the  owner, 
and  when  its  sale  will  not  obvioushr 
greatly  injure  the  owner  by  the  con- 
sequential damages  it  would  produce. 
fSee  Walker  v.  Hunt,  2  W.  Va.  491). 
Baker  H  al.   v.   Rineliard,  Jfaf^er  d'  0>. 

etal,,  238 


2.  Qmere.— Would  the  fact  that  the 
sale  would  obviously  greatly  injure  the 
owner  bv  the  consequential  damaees 
it   would  produce,  alone  jubtify    the 


rather  than  sold  is  a  privilege  accorded  granting  of  an  injunction  to  such  sale? 

If  the  property  is  owned  by  sever- 
al different  parties,  not  jointly  but 
severally,  each  owning  a  separate  part 
of  the  property  by  titles  derived  from 
different  parties,  the  owners  in  such 
case  can  not  unite  in  a  bill  to  enjoin 
the  sale.  Such  a  bill  should  be  dis- 
missed on  demurrer  as  mnltiiimouflw 

Idan,    238 
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1.  It  is  error  to  decree  the  sale  of  such  a  dse,  must  allege  facts  showing 


land  on  terms,  which  make  the  pay- 
ments  fall  due  more  rapidly  than  the 
installments  of  the  deht,  for  which  it 
is  sold,  become  payable. 

GcUes  &  Bto,  v.  Cragg  et  ai.,    300 

7.  If  without  previous  authority 
commissioner  sells  a  particular  tract  of 
land,  and  this  sale  is  confirmed  without 
exception,  the  court  should  permit  any 
party  interested  to  file  his  petition  for 
a  re-hearing  of  the  decree  confirming 
such  sale ;  and,  after  the  purchaser  has 
been  summoned  to  answer  this  petition, 
and  it  has  been  heard  on  its  merits, 
the  court  should  set  aside  said  decree 
and  sale,  or  refuse  so  to  do.  as  on  its 
merits,  as  shown  by  the  evidence,  jus- 
tice to  the  parties  requires. 
Efim  A  Eakk  et  cd  v.  McClintic'a  adm'r 

etcU.,  400 

SEPARATE  ESTATE. 

5.  In  the  case  of  a  purchase  by  a 
wife  during  coverture,  the  burden  is 


that  such  difficulties  would  be  so  in- 
creased by  such  delay. 

Idem,    262 

1.  When  an  administrator  sells  per- 
sonal estate  of  his  intestate  and  takes 
bonds  therefor,  this  is  a  conversion  of 
the  assets  of  the  estate,  and  he  becomes 
liable  as  administrator  to  account  for 
the  amount  of  the  sales,  and  the  bonds 
become  his  individual  property ;  but  a 
court  of  equity  will  when  it  is  shown 
that  he  has  acted  with  prudence,  dili- 
gence and  caution,  relieve  him  from 
this  responsibility,  if  the  bonds,  with- 
out any  fault  on  his  part,  prove  una- 
vailable ;  but  otherwise  it  will  not. 
EsHU  &  EaTde  et  al.  v.  McClintic's  admW 

etaH.,  399 

2.  When  an  administrator,  residing 
where  Ck>nfederate  notes  were  the  gen- 
eral currency  during  the  war,  receives 
and  pays  out  such  notes  while  he  is  in- 
debted to  the  estate,  in  fiettling  his 
accounts  lie  should  be   charged   and 


upon  her  to  prove  distinctly  that  she  credited  with  the  full  amount  of  such 
jpaid  for  the  thing  purchased,  with. notes  received  and  paid  out,  without 
funds  not  furnished  by  her  husband. 


Evidence  that  she  purchased  amounts 
to  nothing,  unless  it  is  accompanied  by 
clear  and  full  proof,  that  she  paid  for 
it  with  her  own  separate  funds.  In 
the  absence  of  such  proof  the  presump- 
tion is^  that  her  husoand  furnished  the 
means  of  payment 

Eosedc  Co,  et  al,  v.  Brovm  et  va.,    122 

SETTLEMENTS. 

1.  The  fact,  that  an  ex  parte  settle- 
men,  made  by  an  executor  must  be 
surcharged  and  falsified,  before  the 
paymeiLt  of  a  certain  legacy  can  be  en- 
forced, will  not  justify  the  legatee  in 
instituting  a  suit  to  recover  such  a 
legacy,  before  it  is  payable 

Bmolopnd  et  al,  v.  Rowland  et  al.,    262 

2.  In  a  proper  case  a  suit  may  be 
brought  for  the  preservation  of  a  leg- 
acy, before  it  is  payable. 

Idemy    262 

3.  A  bill  to  surcharge  and  falsify  an 
fjc  parte  settlement,  made  by  an  execu- 
tor, may  be  brought  by  a  legatee,  be- 
fore his  legacy  is  payable,  only  when 
the  difficulties  of  surcharging  and  falsi- 
fying the  settlement  would  be  greatly 
increased  were  the  suit  delaved  till  the 
legacy  was  payable ;  and  the  bill,  in 


scaling  ttiem. 

Idem,    399 

3.  The  ordinary,  commission  allowed 
an  administrator  is  five  per  cent  on  his 
receipts,  but  under  peculiar  circum- 
stances a  larger  commission  will  be 
allowed  him  ;  and  if  a  commissioner  in 
settling  his  accounts  allows  him  a 
larger  commission,  and  no  exceptions 
isnlled  to  the  commissioner's  report 
in  the  court  belovf,  the  allowance  of 
such  lar^r  commission  cannot  be  for 
the  first  time  objected  to  in  the  Appel- 
late Court. 

Idem,    399 

4.  An  administrator  fails  to  settle  his 
accounts  in  the  time  required  by  the 
statute,  but  is  nevertheless  allowed  a 
commission  during  the  time  of  such 
failure  by  a  commissioner ;  though  no 
exception  is  taken  thereto  in  the  court 
below,  it  may  be  objected  to  in  the  Ap- 
pellate Court 

Idem,'  399 

5.  In  a  suit  to  settle  up  a  decedent's 
estate  and  to  charge  his  personal  and 
real  estate  with  the  payment  of  all  his 
debts,  if  the  administrator  has  reported 
certain  debts  as  solvent  or  doubtful,  he 
must  show  that  they  have  not  been 
collected  without  fault  on  his  part,  but 
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if  he  made  sach  a  report  early  in  the 
war,  and  he  reeidee  in  a  county  in  which 
the  war  was  waged  actively,  and  those 
debts  appear  to  have  been  unavailable 
Bhortl}r  after  the  war,  in  the  absence  of 
any  evidence  to  show  that  the  admin 
istrator  has  been  guilty  of  negligence, 
he  ought  not  to  be  charged  with  such 
debt. 

Idem,    399 

6.  In  such  a  suit  the  plaintiff,  a  non 
preferred  creditor  the  administrator  and 
preferred  creditor,  consent  to  the  entr^ 
of  a  decree,  whereby  a  particular  credi- 
tor is  declared  to  be  a  preferred  credi- 
tor, and  thoush  none  of  the  other  non- 
preferred  creditors  parties  to  the  suit 
were  consulted,  this  decree  was  enter- 
ed as  a  decree  rendered  by  the  consent 
of  all  the  parties  to  the  cause ;  such  de- 
cree cannot  be  modified  or  set  aside  by 
any  subsequent  proceedings  in  the 
cause,  but  the  court  should  grant  leave 
to  any  of  the  parties  to  the  suit,  who 
never  consented  to  this  decree,  to  file 
an  original  bill  to  set  it  aside. 

Idem,     400 
SHERIFFS. 

3.  A  sheriff  and  his  sureties  are 
liable  for  the  acts  of  such  sheriff  done 
ccicre  officii. 

Lucas  Jr.  v.  Locke  et  al,,    82 

4.  A  sheriff  and  his  sureties  are 
liable  for  the  acts  of  the  deputy  of 
such  sheriff  done  colore  officii. 

Idem,    82 


5.  A  deputy  and  his  sureties  are  liar 
ble  to  the  sheriff  for  the  acts  of  the 
deputy  done  colore  officii. 

Idem, 

6.  L.  is  sheriff  of  the  county  of  J., 
and  appoints  0.  his  deputy  who  gives 
the  usual  bond  ;  C.  takes  possession  of 
the  estate  of  Little,  within  the  district 
of  C.  in  said  county,  and  administers 
on  said  estate  in  the  name  of  L.  ad- 
ministrator de  bonis  non  of  Little,  col- 
lects debts  due  the  estate  and  pays 
claims  against  the  estate,  consents  to 
an  order  in  a  chancery  suit  against  L. 
as  administrator  de  bhnis  non,  of  said 
estate  which  recites  the  fact  that  L. 
was  appointed  such  administrator  de 
bonis  non ;  a  settlement  is  made  in  said 
suit  of  the  accounts  between  such 
administrator  de  bonis  rum  and  said 
estate,   and   a  decree    in   said    suit 


rendered  against  sach  Bberiff  « 
such  administrator,  Ac,  for  a  sum  of 
money,  which  on  ezecntaon  iasned  un- 
der said  decree  the  sheriff  pays,  the 
sheriff  then  brings  a  suit  at  law  afpdnit 
his  deputy  and  his  soretiea  on  hk 
bond  to  recover  the  amount  so  paid, 
the  deputy  having  collected  the  money 
from  the  estate,  and  being  in  delaiilt 
and  there  appears  no  order  on  tbe 
roper  reeora  showing  the  estete  had 
een  in  fact  committed  to  said  sheriff. 
Held: 

That  the  acts  of  the  deputy  under 
the  circumstances  in  administering  oo 
said  estate  where  done  cclare  officii,  and 
the  deputy  and  his  sureties  are  liable 
to  the  snenff  for  the  default. 

Idem,    83 

A  bond  taken  by  a  sheriff^  in  whose 
hands  there  was  an  ezecation  pay- 
able to  the  plaintiff  and  in  the  exe- 
cution and  taken  pursuant  to  the 
ordinance  of  the  Virginia  ConveB- 
tion,  adopted  April  30,  1861,  en- 
titled: "An  ordinance  to  provide 
against  the  sacrifice  of  property,  and 
to  suspend  proceedings  m  oeitain 
cases,''  which  bond  was  conditiosed 
that  the  obligors  should  well  and  truly 
pay  the  debt,  interest  and  costs  inn 
which  the  execution  issued,  wh^i  the 
operation  of  said  ordinance  ceases,  k 
valid  as  a  common  law  bond,  even  if 
this  ordinance  is  null  and  void. 

Porter' z  ej^r  v.  Daniels  et  al^^    KO 

SPECIFIC  PERFORMANCK 

S.  filed  a  bill  in  equity  which  aUeses 
a  written  contract  made  by  S.  and  w . 
for  the  sale  of  certain  land  by  W.  to  S. 
for  the  sum  of  $125.00,  to  be  paid  in* 
three  months  from  the  date  of  said 
purchase,  for  which  he,  8.,  executed  to 
said  W.  his  note  payable  in  said  three 
months,  and  W.  bound  himself  to  con- 
vey the  said  land  to  S.  bv  "  quitclaim** 
deed  "as  soon  as  possiNer  that  W.  has 
failed  to  perform  the  requirements  of 
the  contract  and  convey  said  lands  to 
8.;  that  8.  has  been  ready  and  willing 
at  all  times  to  pay  the  note,  and  now 
tenders  with  his  bill  the  amoont  of 
said  note,  which  he  requests  the  court 
to  place  in  the  hands  of  a  receiver,  to 
beneld  subject  to  the  order  of  the 
couiVand  prays  that  the  court  require 
said  W.  to  execute  specificallv  the  con- 
tract, and  upon  the  {silor^  of  W.  to  do 
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BO  within  the  time  prescribed  by  the 
court,  that  then  a  commissioner  exe 
cute  a  deed  in  accordance  with  said 
contract ;  but  said  bill  does  not  allege 
any  tender  of  the  purchase  money  by 
S.  to  W.,  or  any  demand  made  for  the 
deed  at  any  time  before  the  commence- 
ment of  the  suit  W.  demurred  to  the 
bill  which  was  overruled,  and  then 
answered  the  bill,  admitting  the  con- 
tract as  alleged  in  the  bill,  and  avers 
that  he  will  make  the  deed  as  soon  as 
possible  after  said  money  is  paid  ;  and 
lurther  charges  that  the  money  has  not 
been  paid  or  tendered  to  him.'    Held  : 

I.  That  the  demurrer  was  properlv 
overrruled,  as  the  plaintiff  by  nis  bill 
makes  such  a  cause  that,  if  true,  enti- 
tles him  in  equity  to  relief  against  the 
defendant. 

Snodgrass  y.   Wolf,    168 

II.  ''Covenants  are  dependent  or  in- 
dependent according  to  the  Intention 
or  meaning  of  the  parties  and  the  good 
sense  of  the  case." 

Idem,    158 

III.  Words  and  expressions  of  com- 
mon use  are  to  be  taken  in  their 
natural,  plain,  obvious  and  ordinary 
signification,  unless  a  contrary  inten- 
tion clearly  appear  from  the  context 
of  the  contract. 

Idem,    169 

IV.  The  expression,  ''  asaoon  <upo88ir 
6fe, "  in  the  contract  between  8.  and  W, 
construed  to  mean  ''as  soon  as  it  was 
within  W.'s  power. "  or  "  as  soon  as 
W.  had  the  ability  "  to  make  the  deed. 

Idem,    159 


V.  That  if  W.  possessed  the  ability 
to  make  the  deed  before  the  three 
months  expired  in  which  the  purchase 
money  was  to  have  been  paid,  he 
should  have  performed  his  part  of  the 
contract  without  delay,  and  nave  made 
and  tendered  the  deed  to  S.;  and  it  was 
a  breach  of  his  contract  not  to  do  so. 

Idem,    159 

VI.  If  W.  did  not  have  it  in  his 
power  to  make  the  deed  before  the 
purchase  money  was  due,  then  it  was 
not  a  breach  of  his  contract  in  failing 
to  make  and  tender  the  deed  to  S.  be 
fore  the  purchase  money  was  due. 

Idem,    159 

VII.  S.  files  his  biU  after  the  purch- 
ase money  was  due,  and  therem  pro- 


fesses to  tender  the  purchase  money  in 
court  and  demands  the  deed ;  and  W. 
in  his  answer  does  not  deny  his  ability 
to  make  the  deed,  but  merely  asserts 
that  he  did  not  make  and  tender  the 
deed  because  the  purchase  money  had 
not  been  paid  or  ever  offered  him,  if  S. 
did  in  fact  make  tender  of  the  monev 
with  his  bill  then  under  the  plead- 
ings in  the  cause,  it  was  the  duty  of 
the  court  to  direct  W.  to  make  the  deed 
within  a  reasonable  time,  and  upon 
his  failure  so  to  do.  to  direct  a  com- 
missioner to  make  the  deed  to  S.,  but 
the  court  should  have  further  decreed 
the  payment  of  the  money,  tendered 
in  court  by  the  bill,  to  have  been  made 
to  W.  upon  the  filing  of  the  deed  in 
the  cause. 

Idem,    159 

VIII.  If  the  money  was  not  tenderd 
in  court  by  the  bill,  the  court  should 
have  decreed  how  the  money  should 
be  paid  to  W.  upon  his  making  and 
filing  the  deed,  or  the  makine  and  filing 
thereof  by  a  commissioner  for  S„  and 
have  directed  proper  surety  by  lien  on 
said  land  for  the  payment  of  said 
money. 

Idem,    159 

IX,  The  county  court  having  direct- 
ed the  deed  to  be  made  to  S.  by  W., 
and  upon  his  failure  to  do  so,  then  to 
be  made  by  a  commissioner ;  but  not 
having  provided  in  its  decree  for  the 
payment  of  the  purchase  money  to 
W.,  nor  even  direct  any  surety  by 
lien  on  the  land  for  its  payment,  it  was 
error,  for  which  the  circuit  court  should 
have  reversed  the  decree  and  rendered 
such  decree  as  the  county  court  should 
have  done. 

Idem,    159 

SOVEREIGNTY. 

2.  The  principle  is  well  settled,  that 
the  power  of  exemption,  as  well  as  the 
power  of  taxation,  is  an  essential  ele- 
ment of  sovereignty,  and  can  only  be 
surrendered  or  diminished  in  plain  and 
explicit  terms. 
ProboKo  et  al,  v.  The  Town  of  Motmds- 

viOe,  501 

SUPPLEMENTAL  BILL. 

IV.  If  after-discovered  facts  and 
testimony  render  it  necessary  for  an 
account  of  such  scope,  the  complain- 
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ant  should  be  permitted  to  file  a  sup- 
plemental bill,  and  thus  present  a 
proper  cause  for  such  an  account. 

Bmvgher  v.  Eichleherger,    218 

SUPERSEDEAS. 

4.  The  exemption  in  the  anieii«led 
charter  of  Moundsville  cannot  be  4X>n- 
sidered  as  a  contract,  and  was  not  such 
a  vested  right  in  the  plaintiffs  as  would 
prevent  the  Legislature  from  repeal- 
mgit. 

Probasco  et  al.  v.   The  Town  of  Mounds- 
ville. — ( See  case).  501 

SURETY. 

1.  J.  C,  who  lived  in  Ohio  executed 
his  single  bill  in  Ohio,  payable  to  P., 
and  pursuant  to  a  former  arrangement 
with  S.  C,  the  brother  of  J.  C.  P.  took 
the  single  bill  to  Virginia  where  he 
and  S.  C,  lived,  and  there  S.  C.  signed 
the  bill,  which  was  a  joint  and  several 
obligation,  as  surety  for  his  brother. 
The  single  bill  did  not  specify  where  it 
was  to  be  paid,  and  on  its  face  was  to 
bear  interest  at  eight  per  cent  per  an- 
num from  date.  By  the  laws  of  Ohio 
the  interest  was  lawful,  but  by  the 
law  then  in  force  in  V^irginia,  Decem 
ber  1858,  a  greater  rate  of  interest  than 
six  per  cent  per  iinnum  rendered  the 
contract  void.  S.  0.  died,  the  single 
bill  still  being  unpaid ;  suit  was  brought 
in  Hancock  county  against  the  admin- 
istrator of  S.  C.  to  recover  the  amount 
thereof;  the  administrator  pleaded 
usury;  the  case  was  tried  before  the 
court,  in  lieu  of  a  jury,  and  judgment 
rendered  for  the  amount  of  the  single 
bill,  with  eight  per  cent  interest.  Held 

I.  That  if  the  plea  of  usury  could 
not  have  availed  the  principal  obligor 
in  the  single  bill,  it  could  not  have 
been  of  any  avail  to  the  surety,  as  the 
surety  could  not  attack  the  validity  of 
the  contract,  if  the  principal  could  not. 
Pugh  V.  CameroHf  admWj        523 

U.  That  the  single  bill  being  execut- 
ed by  the  principal  in  Ohio,  and  the 
surrounding  circumstances  showing  it 
was  to  be  paid  there,  S.  C  in  signing 
it  in  Virginia  as  surety,  ratified  it  as 
an  Ohio  contract. 

Idem,    523 

III.  It  being  an  Ohio  contract  and 
valid  under   the  usury   laws  of  that 


it  it  Virginia,  could  not  avail  himfldf 
of  a  plea  of  usury  thereto. 

Idem,    523 

7.  In  general,  where,  the  plaintiil 
shows  that  he,  either  by  compulsion  of 
law,  or  to  relieve  himself  from  liabilitT, 
or  to  save  himself  from  damages,  has 
paid  money  which  the  defendant  oogfat 
to  have  paid,  the  count  for  money  paid 
will  be  supported. 

NvMer  v.  Sydmatricker,    535 

8.  Where  the  money  has  been  paid 
for  the  use  of  the  defendant,  the  r^neM 
necessary  may  be  either  eipras  or  im- 
plied. It  will  be  implied  as  well  as  the 
promise f  where  the  consideration  con- 
sists in  the  plaintiff's  having  been 
compelled  to  do  that,  to  which  the 
defendant  was  legally,  compellable,  or 
where  the  defen<mnt  has  adopted  and 
enjoyed  the  benefit  of  the  considera- 
tion. 

Idfm^    536 

10.  An  execution  issues  in  favor  of 
Mc.  against  M.  and  N.,  his  surety ;  M. 
credits  S.  and  S.  on  their  indebtcMlneaB, 
in  a  sum  equal  to  the  execution  and 
costs,  and  they  execute  their  written 
agreement  under  seal,  whereby  they 
bmd  themselves  to  pay  the  execution 
and  costs.  Whereupon  N.  and  S.  and 
S.  became  the  surety  of  M.  on  a  forth- 
coming undertaking  to  return  the 
property  levied  upon  under  the  execD- 
tion;  and  N.  is  mduced  to  si^  tbf 
undertaking  by  S.  and  S.,  executing  the 
said  agreement  to  pay  the  execatton ; 
the  undertaking  is  forfeited,  executiM 
awarded  thereon  against  M.,  N.  and  S. 
which  N.  is  compelled  to  pay.  X. 
thereupon  brings  an  action  of  cimimpmi 

r'nst  8.  and  8.,  founded  upon  the 
^e  facts ;  and  his  declaration  con- 
tains the  common  monev  counts,  and 
a  special  count  on  said  agreement. 
Held  : 

The  action  could  be  maintained  on 
the  count  for  money  paid,  and  also  on 
the  special  count 

Idrm,    536 

3.  A  surety  cannot  rely  on  his  igno- 
rance of  a  substantial  defense,  arisinf 
out  of  transactions  between  the  plain- 
tiff in  the  common  law  suit  and  the 
principal,  as  a  reason  for  opening  a 
judgment  aeainst  the  surety,  unless  he 


State,  the  surety,  although   he  signedjallci^eB  in  his  bilL  and  shows  by  eri- 
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dence,  that  he  took  proper  meaeures  to 
ascertaiu  the  true  state  of  the  case, 
and  prepare  his  defense  in  the  com- 
mon law  action,  or  that  he  was  pre- 
vented by  circnmstances,  which  ren 
dered  it  impossible  to  take  such  meas 
ures. 

Smiih  V.  McLain,    655 

TAXATION. 

2.  The  principle  is  well  settled,  that 
the  power  of  exemption,  as  well  as  the 
power  of  taxation,  is  an  essential  ele- 
ment of  .sovereignty,  and  can  only  be 
surrendered  or  diminished  in  plain  and 
explicit  t«rms. 
Probasco  el  cU.  v.   TJie   Town  of  Mounds- 

vOle,  501 

3.  Where  exemptions  are  found  in 
tax  laws,  they  are  usually  nothingmore 
than  directions  to  the  tax  officers,  and 
not  undertakings  or  contracts  with  any- 
body. 

Idem,    501 

4.  The  exemption  in  the  amended 
charter  of  Moundsville  cannot  be  con- 
sidered as  a  contract,  and  was  not  such 
a  vested  right  in  the  plaintiffs  as  would 
prevent  the  Legislature  from  repeal 
ing  it. 

Idem,    501 

5.  The  1st  section  of  chapter  47  of 
the  Ck)de,  which  went  into  effect  April 
1,  1869,  declares  that  so  far  as  that 
chapter  conferred  **povfers  on  a  town 
or  village  council,  not  conferred  by  the 
charter  of  any  such  town  or  village, 
the  same  shall  be  deemed  an  amend- 
ment to  said  charter."  And  the  same 
section  declares:  "The  council  of  a 
town  or  village  heretofore  established 
may  exercise  aU  the  poivent  conferred  by 
this  chapter,  although  the  same  mav 
not  be  conferred  by  their  charter.  ' 
Held  : 

I.  That  so  far  as  said  chapter  47  of  the 
Code  gives  additional  powers  to  the 
council  of  towns  or  villages,  those 
powers  may  be  exercised  by  the  com 
mon  council  of  the  town  of  Mounds- 
ville, although  not  conferred  by  its 
charter. 

Idem,    501 

II.  That  section  30,31,  and  41  of  said 
chapter  47,  and  sections  101  and  103, 
chapter  54,  Acts  1875,  confer  additional 
powers,  which  may  be  exercised  by 

116 


the  common  council  ol  said  town  of 
Moundsville. 

Idem,    501 

III.  That  as  the  said  47th  chapter  and 
the  said  act  of  1875,  authorized  such 
council  to  levy  taxes  upon  aU  real  and 
personal  estate  within  tne  town  or  vil- 
lage subject  to  State  and  county  taxes, 
the  said  common  council  did  not  violate 
the  charter  of  said  town,  but  had  full 
authority  to  make  the  lew  they  did. 

fdm,     601 

IV.  That  the  mperseJeas  to  said  levy 
was  properly  quashed. 

•  Idenn,    501 

TENDER. 

S.  filed  a  bill  in  equity  which  alleges 
a  written  contract  made  by  S.  and  W. 
for  the  sale  of  certain  land  by  W.  to  S. 
for  the  sum  of  $125.00,  to  be  paid  in 
three  months  from  the  date,  of  said 
purchase,  for  which  he,  S.,  executed  to 
said  W.  his  note  payable  in  said  three 
months,  and  W.  bound  himself  to  con- 
vey the  said  laud  toS.  by  "quitclaim" 
deed  "a«  aoon  aj*  poj»i6/<?;'^  that  W.  has 
failed  to  perform  the  requirements  of 
the  contract  and  convey  said  lands  to 
8.;  that  S.  has  been  ready  and  willing 
at  all  times  to  pay  the  note,  and  now 
tenders  with  his  bill  tlie  amount  of 
said  note,  which  he  requests  the  court 
to  place  in  the  hands  oi  a  receiver,  to 
beheld  subject  to  the  order  of  the 
court,  and  prays  that  the  court  require 
said  W.  to  execute  specifically  the  con- 
tract, and  upon  the  lailure  of  W.  to  do 
so  within  the  time  prescribed  by  the 
court,  that  then  a  commissioner  exe- 
cute a  deed  in  accordance  with  said 
contract ;  but  said  bill  does  not  allege 
any  tender  of  the  purchase  money  by 
S.  to  W.,  or  any  demand  made  for  the 
deed  at  any  time  before  the  commence- 
ment of  the  suit.  W.  demurred  to  the 
bill  which  was  overruled,  and  then 
answered  the  bill,  admitting  the  con- 
tract as  alleged  in  the  bill,  and  avers 
that  he  will  make  the  deed  as  soon  as 
possible  after  said  money  is  paid  ;  and 
further  charges  that  the  money  has  not 
been  paid  or  tendered  to  him.     Held  : 

VI.  If  W.  did  not  have  it  in  his 
power  to  make  the  deed  before  the 
purchase  money  was  due,  then  it  was 
not  a  breach  of  his  contract  in  failing 
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to  make  and  tender  the  deed  to  S.  be- 
fore the  purchase  money  was  due. 

Snodgrtmy.   Wolf,    158 

VII.  S.  files  his  bill  after  the  pur- 
chase' money  was  due,  and  therein  pro- 
fesses to  tender  the  purchase  money  in 
cx)urt  and  demands  the  deed ;  and  W. 
in  his  answer  does  not  deny  his  ability 
to  make  the  deed,  but  merely  asserts 
that  he  did  not  make  and  tender  the 
deed  because  the  purchase  money  had 
not  been  paid  or  ever  offered  to  hmi,  if 
iS.  did  in  fact  make  tender  of  the  money 
with  his  bill  then  under  the  pleaa- 
ings  in  the  cause,  it  was  the  duty  of 
the  court  to  direct  W.  to  make  the  deed 
within  a  reasonable  time,  and  upon 
his  failure  so  to  do,  to  direct  a  com- 
missioner to  make  the  deed  to  S.,  but 
the  court  should  have  further  decreed 
the  payment  of  the  money,  tendered 
in  court  by  the  bill,  to  have  been  made 
to  W.  upon  the  filing  of  the  deed  in 
the  cause. 

Td4>m,    158 


6.  If  the  Appellate  Court  should 
come  to  the  conclusion,  that  the  jadg. 
ment  of  the  court  below,  rendered  in 
such  a  case,  was  plainly  erroneous,  it 
would  not  remand  the  case  for  a  new 
trial,  unless  under  the  circamstanoes 
the  court  below  ou^ht  to  have  awarded 
a  new  trial,  but  wiu  render  such  judg- 
ment upon  the  law  and  evidence,  as  the 
court  below  should  have  rendered. 

/(irm,    535 


8.  If  the  money  was  not  tendered 
in  court  by  the  bill,  the  court  should 
have  decree<l  how  the  monev  should  be 
paid  to  W.  upon  his  making  and 
filing  the  deed,  or  the  making  and  filing 
thereof  by  a  (wnmissioner  for  8.,  and 
have  directed  proper  surety  by  lien  on 
said  land  for  the  payment  of  said 
money. 

fdetn,     159 

TRIALS. 

7.  It  is  error  for  a  court  in  the  trial 
of  a  criminal  cause,  to  make  a  remark 
to,  or  in  the  presence  of  the  jury,  in 
reference  to  matters  of  fact,  which 
mi^ht  in  any  degree  iiiiiuence  them  in 
their  verdict. 

SUUf  V.  Hurst,    53 

3.  Where  a  case  is  tried  by  the  rourt, 
in  lieu  of  a  jury,  it  is  not  error  in  the 
court  to  hear  illegal  testi.nony,  the 
court  being  fully  competent  to  discard 
the  illegal  evidence. 

Nuiier  v.  SffdengtrickoTf    535 

5.  In  a  case  tried  bv  the  court  in  lieu 
of  a  jury,  the  defendant  in  error  must 
be  re^rded  as  a  demurrant  to  the 
plaintiffs  evidence;  and  the  judgment 
of  the  court  below  will  not  be  reversed, 
unless  it  is  plainly  erroneous. 

Idem,    535 


3.  In  this  State  there  are  two  modes 
of  obtaining  juries  for  the  trial  of  fel- 
onies— one  under  the  third  section  of 
f  chapter  47  of  Acts  1872-3,  the  other 
I  under  the  6th  and  succeeding  sections 
of  said  act  If  the  record  sihows  that 
the  jury  was  summoned  in  the  second 
of  these  modes,  this  Ck>urt  will  not  re- 
verse a  judgment  of  the  circuit  court 
refusing  to  quash  the  vfnire  facia»  or  the 
panel  of  the  jury,  because  it  does  not 
appear  that  all  the  provisions  of  the 
statute,  other  than  those  to  be  per- 
formed by  the  circuit  court  or  its  offi- 
cers, have  been  complied  with,  it  not 
appearing  affirmatively  that  any  of  the 
provisions  of  the  act 'have  not  been 
complied  with. 

Suae  V.  Straudrr,    745 


4.  Upon  the  trial  of  a  prisoner  charg- 
ed with  murder,  after  the  jury  had 
been  examined  on  their  voir  dtrr^  ac- 
cepted and  sworn,  and  after  oonsider- 
able  testimony  had  been  taken,  the 
counsel  for  the  prisoner  placed  in  the 
hands  of  a  Jud^  on  the  bench  pn- 
vatelv  an  affidavit  of  a  person,  thatht 
had  heard  one  of  the  jurors  say,  oomt 
three  months  before,  that  the  prisoner 
ought  to  be  hung ;  and  also  affidavits 
of  the  prisoner  and  his  counsel,  that 
they  had  just  learned  that  the  juror 
had  expressed  any  opinion,  or  that  he 
had  any  bias  a^iust  the  prisoner ;  bat 
neither  the  prisoner  nor  his  oounad 
made  any  motion  based  on  said  affida- 
vits, nor  does  it  appear,  that  the  attor- 
neys for  the  State  nad  any  knowledge 
of  the  existence  of  these  affidavits,  or 
of  their  being  handed  to  the  Judge. 
The  court  took  no  action  upon  them ; 
and  after  the  prisoner  had  been  found 
euilty  by  the  jury,  the  prisoner  moved 
for  a  new  trial,  because  this  juror  serv- 
ed on  the  jury;  and  thereupon  the 
juror  made  his  affidavit  positively  de^ 
nying  that  he  expressed  such  opinion 
to  the  party  who  made  the  affidavit,  or 
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to  any  one  else  <  or  that  he  entertained 
any  prejudice  or  bias  against  the  pris- 
oner.   And  it  does  not  appear  that  the 

prisoner  8uffere<i  injustice  by  reason  onof  a  pl«i  of  usury  thereto, 
this  juror  serving  on  the  jury,  the  court 
below  refused  to  grant  the  new   trial 
This  C^urt  will  not  reverse  such  a  de- 
cision. Jdeniy    746 


valid  under  the  usury  laws  of  that 
State,  the  surety,  although  he  signed 
it  it  Virginia,   cou'd  not  avail  himself 


523 


USURY. 


III.  That  it  is  in  the  sound  discre- 
tion of  the  court,  under  the  circum 
stances  of  this  cause,  to  refer  the  ques- 
tion of  usury  to  a  commissioner,  in- 
stead of  directing  an  issue  out  of  chan- 
cery to  try  it 

Bokrer  v.  Traren,  trustee,  et  a/.,     147 

1.  J.  C,  who  lived  in  Ohio,  executed 
his  single  bill  in  Ohio,  payable  to  P., 
and  pursuant  to  a  former  arrangement 
with  S.  C,  the  brother  of  J.  C.  r.  took 
the  single  bill  to  Virginia  where  he 
and  S.  C,  lived,  and  there  S.  C.  pigned 
the  bill,  which  was  a  joint  and  Hcveral 
obligation,  as  surety  for  his  brother, 
The  single  bill  did  not  sjpecify  where  it 
was  to  be  paid,  and  on  its  face  was  to 
bear  interest  at  eight  per  cent  per  an- 
num from  date.  By  the  laws  of  Ohio 
the  interest  was  lawful,  but  by  the 
law  then  in  force  in  Virginia,  Decem- 
ber 1868,  a  greater  rate  of  interest  than 
six  per  cent  per  %nnum  rendered  the 
contract  void.  8.  C.  died,  the  single 
bill  still  being  unpaid ;  suit  was  brought 
in  Hancock  cx)unty  against  the  admm- 
istrator  of  S.  C.  to  recover  the  amount 
thereof;  the  administrator  pleaded 
usury;  the  case  was  tried  before  the 
court,  in  lieu  of  a  jury,  and  judgment 
rendered  for  the  amount  of  the  single 
bill,  with  eight  per  cent  interest.  Held: 

I.  That  if  the  plea  of  usury  could 
not  have  availed  the  principal  obligor 
in  the  single  bill,  it  could  not  have 
been  of  any  avail  to  the  surety,  as  the 
surety  could  not  attack  the  validity  of 
the  contract,  if  the  principal  could  not. 

Pugh  V.  Cameron^  admW,        523 

II.  That  the  single  bill  being  execut- 
ed by  the  principal  in  Ohio,  and  the 
surrounding  circumstances  showing  it 
was  to  be  ijaid  there,  S.  ''^  '"  ''''^'«" 
it  in  Virginia  as  surety, 
an  Ohio  contract. 


Idem, 
UNITED  STATES  COURTS. 

1.  Taylor  Strauder  was  indicted  for 
murder  in  the  circuit  court  of  Ohio 
county,  on  the  20th  day  of  May  1872, 
within  one  month  after  he  was  arrested. 
The  case  was  continued  several  times 
upon  his  motion,  but  never  on  the 
motion  of  the  State.  He  was  tried  and 
convicted  at  the  July  term,  1873.  He 
then  applied  for  and  obtained  a  writ 
of  error  to  the  Supreme  Court  of  Ap- 
)eals.  On  the  20th  day  of  July  1874 
hey  reversed  the  judgment  of  the 
circuit  court,  sentencing  him  to  be 
hanged,  because  the  circuit  court  had 
refused  to  remand  him  to  the  county 
court  for  examination.  On  the  20th 
day  of  October  1874,  anew  indictment 
was  found  against  him,  on  which  the 
State  elected  to  try  him  ;  and  there- 
upon the  j»risoner  moved  the  court  to 
discharge  him  from  custody,  three 
terms  having  elapsed  since  he  was  in 
custody  upon  the  mitHimis  of  the  Justice 
issued  on  April  25,  1872.     Held: 

The  circuit  court  properly  overruled 
this  motion. 

Slate  V.  Strauder,    746 


C.  in  signing 
ratified  it 


III.  It  being  an   Ohio 


Idem,    623 
contract  and 


VACATION. 

3.  Under  the  provisions  of  the  act 
of  the  Legislature,  entitled  "An  act  to 
authorize  circuit  judges  in  vacation  to 
dissolve  iniunctions,**  it  is  competent 
for  the  judge  of  a  circuit,  in  which  a 
case  is  pending  wherein  an  injunction 
is  awarded,  to  dissolve  such  injunction 
in  vacation,  after  reasonable  notice  to 
the  adverse  party,  in  a  county  of  his 
circuit  other  than  that,  in  which  such 
injunction  cause  is  pending. 

HayzleU  v.  McMiOan  et  al,    464 

4.  The  word  "vacation,"  as  employed 
in  said  act,  means  "Vacation"  of  the 
circuit  court  of  the  county,  in  which 
such  cause  may  be  pending. 

Idem,    464 

1.  J.  files  his  bill  in  the  circuit  court 
of  Wood  county,  in  the  fourth  judicial 
circuit,  praying  an  injunction  and  for 
relief.  The  injunction  was  awaided, 
the  cause  removed  to  the  circuit  court 
of  Ritchie  county,  in  the  second  judi- 
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cial  circuit,  and  various  proceedings 


I.  That  no  order  having  been    made 


there  taken  in  the  cause.  The  January  at  the  January  term  1872,  of  the  circuit 
term  1872,  of  that  court  was  lield  b^  court  of  Ritchie  county,  thai  by  con« 
the  Judge  of  the  fourth  judicial  circuit  sent  of  parties  the  cause  miglit  be  de- 
instead  of  the  Judge  of  the  second  cir-  cided  in  vacation,  even  if  that  term  of 


cuit,  but  no  decree  or  proceedings  were 
had  in  the  cause  at  that  term,  so  far  as 
the  record  shows.    The  Judge  of  the 
fourth  judicial    circuit,  after  the   ad- 
journment   of    the    circuit    court    of 
Ritchie  countv  at  its  January  term,  in 
vacation,  rendered  a  final  deiTce  in  the 
cause  dissolving  the    injunction    and 
dismissing  the  bill  at  the  complainant's 
costs.    It  concludes,  "  And   by  agree 
ment  of  parties,  it  is  ordered  that  this 
decree  be  entered  among  the  proceed- 
ings of  the  next  term  of    the  circuit 
court  of  Wood  county."     At  the  April 
term    1872,    of    the    circuit    court    of 
Ritchie,  held   by  its  Judge,  the  Ju<lge 
of  the  second  judicial  circuit,  a  de<!ree 
was  rendered  in  the  cause,  wl 
recited  that  at  the  January  U 
of  said  .court,  held  hy  the  Jud 
fourth  judicial  circuit,  the  a 
been  argued  by  counsel,  and 
ment  and  consent  was  made 
court  by  the  partiest  hereto,  i 
and  by  counsel,  that  the  pap( 
be  taken  and  the  cause  decide 
tion,  and  that   any  decree 
should  be  entered  in  the  cir< 
of  Wood  county  at  its  then  n 
and  that  it  appeared  that  sc 
was  so  decided  in    vacation 
Judge  of   the  fourth  indicia 
and  that  his  decree  had  been 
to  the  clerk  of  this  court  sett 
the  final  decree  aforesaid  ren 
the  Judge  of  the  fourth  Ju<3 
cuit,    and    then    proceeded 
the  papers  of  the  cause  to 
mitted    to    the    clerk    of    th 
court    of     Wood     county,    i 
the    said     decree    rendered 
Judge  of  the  fourth  judicial 
vacation  be  ente»-ed  on   the 
order  book  of  the  said  couj 
next  term  thereof.    At  said  i 
of  the  circuit  court  of  Wood 
decree  was  entered  in  said  can 
first  recited  the   transmissic 
papers  in  the  cause  to  thecle 
court.     It  then  proceeded  to 
docketing  of  the  cause  in  tl 
and  then  ordered  the  said  dec 
April  term  1872,  of  the  circui 
Ritchie  county  to  be  enterec 
which  was  done.    Held  : 


the  court  had  been  held  b^  the  re^rular 
Judge  of  that  circuit,  his  decree  in 
vacation  would  have  been  unauthorized 
and  void ;  it  not  being  decided  whether, 
if  such  consent  order  had  been  made 
and  entered  on  the  record  book,  a  de- 
cree rendeic^d  in  vacation  by  the  re- 
gular Judge  of  that  circuit  would  or 
would  not  be  void. 
Johmsmiw  Young j  Carwn  A  Bryant,     673 

II.  That  on  the  adjournment  of  the 

January  term   1872,  of  the  court  the 

judicial    power  of  the    Judge  of    the 

fourth  judicial  circuit  to  render  a  final 

decree  m  this  cause  ceased  ;  and  ever  if 

such  consent  decree  that  he  might  de- 

lly  the  cause  in  vacation   had 

ered,  it  would  have  conferred 

pow^er  upon  him. 

Idem,    674 

be  recitals  made  in  the  decree, 
by  the  Judge  of  the  second 
circuit  at  the  April  term  of  the 
>urt  of  Ritchie  county,  of  what 
in  open  court  at  the  January 
72,  while  the  Judge  of  the 
idicial  circuit  was  prending, 
►e  regarded  as  the  equivalent  of 
t  decree,  of  the  January  Xenn 
submit  the  cause  in  vacatioa 
muncpro  tunc, 

Td^m,    674 

he  Judge  of  the  circuit  court  d 
county  had  no  authority  to 

e  decree,  which  had  been  made 
Judge  of   the    fourth  judicial 

Q  vacation,  to  be  entered  upon 

icery  order  book  of  the  drruit 
Wood  county. 

/rffTit,    67-1 

le  Judge  of  the  circuit  court  of 
ounty  ought  not,  pursuant  to 
er  of  the  circuit  court  of  Ritchie 
to  have  entered  this  decree 
Q  vacation,  and  it  did  not  do 
Bn  it  entered  the  decree  of  the 
lourt  of  Ritchie  county,  which 
recited  this  decree  rendered  in 
I. 

/cfem,     674 

The  Appellate   Court  will   not 
the  appeal  in  this  cause,  be- 
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cause  the  decree  aforesaid  were  ren 
dered  with  out  sufficient  authority,  but 
will  take  jurisdiction  of  the  trause  and 
decrees  so  far,  and  so  far  only,  as  to 
reverse  these  decrees,  and  remand  the 
cause  to  the  circuit  court  of  Wood 
county,  there  to  be  proceeded  with  and 
heard  and  determined  according  to  the 
rules  and  usages  governing  courts  of 
equity  in  this  State. 

Idem,    674 

VII.  It  is  not  proper  for  the  Appel 
late  Court  to  determine  and  decree 
upon  the  merits  of  the  cause,  as  the! 
cause  has  never  been  heard  or  acted 
upon  either  by  the  circuit  court  of 
Ititchie  county,  or  the  (;ircuit  court  of 
Wood  county,  but  only  by  the  Judge 
of  the  fourth  judicial  circuit  in  vaca- 
tion, who  had  no  authority  to  render 
such  decree,  or  decide  the  cause. 

Idem,    674 

VENIRE. 


disclosed  by  the  proofs  on  the  hearing 
when  the  issue  was  ordered. 

Anderson  J  &c.  v.  Cmnmer  et  <i^.,    563 

8.  It  is  the  duty  of  an  Appellate 
Court  in  reviewing  a  decree  founded  on 
the  verdict  of  a  jury,  rendered  on  an 
issue  out  of  chancery,  to  look  to  the 
state  of  the  proo&,  at  the  time  the 
issue  was  ordered  ;  and  if  satisfied  that 
the  chancellor  has  improperly  exer- 
cised his  discretion  in  directing  the 
issue,  to  render  a  decree,  notwithstand- 
ing the  verdict,  according  to  the  merits 
as  disclosed  by  the  proofs  on  the  hear- 


ing, when  the  issue  was  ordered. 

Idem,    563 

12.  Even  after  a  verdict  is  rendered 

by  a  jury  on  an  issue  out  of  chancery, 

if  I 


upon  the  proofs,  as  they  stood  at  the 
heiuing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  th*^  ver- 
dict, to  set  aside  the  order  directing  the 
^      ,  .    ,,    ^    ^,  ^  ,       „issue,  and  enter  a  decree  on  the  merits, 

In  this  State  there  are  two  modes  of l^g  ciiwlosed  by  the  proofs  on  the  hear- 
obtaining  juries  for  the  trial  of  felonies  ^^^  ^^en  the  issue  was  directed. 


one  under  the  3d  section  of  chapter 
47  of  AcU  1872-3,  the  other  under  the 
6th  and  succeeding  sections  of  said 
act.  If  the  record  shows  that  the  jury 
was  summoned  in  the  second  of  these 
modes,  this  Court  will  not  reverse  a 
judgment  of  the  circuit  court  refusing 
to  quash  the  vetdre  faciaa  or  the  panel 
of  me  jury,  because  it  does  not  appear 
that  all  the  provisions  of  the  statute, 
other  than  those  to  be  performed  by 
the  circuit  court  or  its  officers,  have 
been  complied  with,  it  not  appearing 
affirmatively  that  any  of  the  provisions 
of  the  act  have  not  been  complied  with, 
St<Ue  V.  Strauder,    746 

VERDICT. 

7.  It  is  error  for  a  court  in  the  trial 
of  a  criminal  cause,  to  make  a  remark 
to,  or  in  the  prerence  of  the  jury,  in 
reference  to  matters  of  fact,  wnich 
might  in  any  degree  influence  them  in 
their  verdict 

State  V.  Hurst,    54 

7.  Even  after  a  verdict  is  rendered 
by  a  jury  on  an  issue  out  of  chancery, 
if  ui)on  the  proofs,  as  they  stood  at  the 
hearing,  ana  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the  chan- 
cellor, notwithstanding  the  verdict,  to 
set  aside  the  order  directing  the  issue. 


13. 


Jarrett  et  al,  v.  Jarrett  et  al.,    584 
It  is  the  duty  of  an  Appellate 


Court,  in  reviewing  a  decree  founded 
on  the  verdict  of  a  jury  rendered  on  an 
issue  out  of  chancery,  to  look  to  the 
state  of  the  proofs  at  the  time  the  issue 
was  ordered,  and  if  satisfied  that  the 
chancellor  had  improperly  exercised 
his  discretion  in  directing  the  issue,  to 
render  a  decree,  notwithstanding  the 
verdict,  according  to  the  merits  as  dis- 
closed by  the  proofs  on  the  hearing 
when  the  issue  was  ordered. 

Idem,    585 

14.  The  chancellor  may  in  the  exer- 
cise of  his  discretion  either  direct  an 
issue,  or  refuse  to  do  so ;  but  this  dis- 
cretion must  be  proi)erly  exercised,  and 
a  mistake  in  its  exercise  is  just  ground 
of  appeal. 

Idem,    585 

2.  Even  after  a  verdict  is  rendered  bv 
a  jury  on  an  issue  out  of  chancery,  it, 
upon  the  proofe  as  they  stood  at  the 


bearing,  an  issue  ought  not  to  have 
been  ordered,  it  is  the  duty  of  the 
chancellor,  notwithstanding  the  ver- 
dict, to  set  aside  the  order  directing  the 
issue,  and  enter  a  decree  on  the  merits, 
as  disclosed  by  the  proofs  on  the  hear- 
.  ing,  when  the'  issue  was  directed, 
and  enter  a  decree  on  the  merita,  Bs\McFarland,admW,etaLy,I)(mglaB»,    637 
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2.  When  there  is  a  demurrer  to  the 
evidence,  an  unconditional  verdict  on 
its  face,  by  the  jury,  is  not  error,  pro- 
vided the  demurrer  to  the  evidence  be 
afterward  passed  upon  and  determined 
by  the  court;  but  it  is  error  in  the 
court  to  render  judgment  upon  the 
'verdict  of  the  jury  in  such  case  regard- 
less of,  and  without  determining,  the 
demurrer  to  the  evidence. 

Grem  <(:    Co.  v.    P.,    W.  <k  Ky.   R.   R. 
Co.,  '  6<S5 

3.  Where  the  verdict  of  the  jury  is 
conditional  and  subject  to  the  opinion 
and  judgment  of  the  court  upon  a  de- 
murrer to  the  evidence,  it  (the  verdict) 
continue*  conditional,  until  proper  ac- 
tion of  the  court  is  taken  upon  the 
demurrer,  and  judgment  is  rendered, 
or  it  is  set  aside. 

Idem,    685 

4.  Where  the  record  of  the  proceed- 
ings in  tlie  cause,  as  entered  at  differ- 
ent terms  of  the  (;ourt,  is  contradictory 
apparently,  a«  to  whether  a  demurrer 
to  the  evidence  had  been  tiled  by  the 
defendant,  and  joinder  therein  by  the 
by  the  plaintiff,  before  the  jury  ren- 
dered their  verdict  in  the  cause,  which 
is  unconditional  upon  its  face ;  and  it 
is  clearly  deducible  from  the  whole 
record  relating  thereto,  that  the  ver- 
dict of  the  jury  was  found  with  the 
understanding  and  belief  of  the  court, 
the  parties,  their  counsel  and  the  jury, 
that  the  defendant  had  tiled  a  demurrer 
to  the  evidence,  and  the  plaintiff  had 
joined  therein  ;  the  verdict  of  the  jui-y 
in  such  cAse,  though  unconditional  on 
its  face,  will  be  held  to  be  conditional, 
and  as  having  been  rendered  subject  to 
a  demurrer  to  the  evidence. 

Jf/</«,    (>85 

VESTKl)  RIGHTS. 

4.  The  exemption  in  the  amended 
charter  of  Moundsville,  cannot  be  con- 
sidered as  a  contract,  and  was  not  such 
a  vested  right  in  the  plaintiff  as  would 
prevent  the  I^egislature  from  repeal- 
ing it. 
Pmhasco  el  ai.  v.   The   Tovvfi  of  Mmind»- 

rilU.  501 

WAR. 

2.  AVheu  an  administrator,  residing 
where  Confederate  note«  were  the  gen- 
eral currency  during  the  war,  receives 
and  pays  out  such  notes  while  he  is  in- 


debted to  the  estate,  in  eettling  blB 
accounts  he  should  be  charged  and 
■redited  with  the  full  amount  of  such 
notes  received  and  paid  out,  without 
scaling  them. 

FMill  <k  Eakk  et  al  v.  McCHiUic^  ndmr 
et  al,  399 

5.  In  a  suit  to  settle  up  a  decedent's 
estate  and  to  charge  his  personal  and 
real  estate  with  the  payment  of  all  his 
debts,  if  the  administrator  has  reported 
certain  debts  sb  solvent  or  doubtful,  he 
must  show  that  thev  have  not  been 
collected  without  fault  on  his  part,  bat 
if  he  made  such  a  report  early  in  the 
war,  and  he  resides  in  a  county  in  which 
the  war  was  waged  actively/and  those 
debts  appear  to  have  been  unavailable 
shortly  sifter  the  war,  in  the  absence  of 
any  evidence  to  show  that  the  admin- 
istrator has  been  guilty  of  negligence, 
he  ought  not  to  be  charged  with  such 
debt. 

WITNESSES. 

1.  In  a  suit  where  husband  and  wife 
are  plaintiffs  or  defendants,  the  evi- 
dence of  one  cannot  be  received  for  or 
against  the  other. 

Roi^e  it'  Co.  ft  al,  v.  Bnma  et  ils,,     123 

2.  The  22d  and  23d  sections  of  chap- 
ter 130  of  the  Code  of  West  Virginia, 
make  no  material  change  in  the  com- 
mon law ;  as  to  husband  and  wife  giv- 
ing evidence  for  or  against  each  other, 
in  a  cause  in  which  they  are  parties, 
except  in  an  action  or  suit  l>etween 
husbimil  and  wiftj. 

Idem,     122 

3.  Where  the  objection  to  a  deposi- 
tion is  as  to  the  competency  of  the 
witness,  it  wnll  l)e  considered  by  the 
Appellate  Court.,  though  no  objection 
was  made  to  it  in  the  court  below. 

Idem,     122 

2.  C.  claims  that  he  execute<l  his 
note  or  bond  to  P.,  on  the  10th  day  of 
February  1860,  to  secure  the  i>aym'ent 
of  which  said  deed  of  trust  was  exe- 
cuted by  him,  and  that  afterwards,  in 
the  year  1861,  he  paid  and  settled  said 
note  or  bond  with  P.,  with  an  order  he 
had  against  P.,  drawn  by  T. ;  and  said 
note  or  bond  was  then  and  there  de- 
livered up  to  him  by  said  P.  that  he 
(C.)  afterwards  lost  said  note  or  bond, 
or  the  same  was  destroyed  while  in 
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his  poBseasion ;  that  he  has  made  dili- 1  testimony  of  the  party  given  in  chief, 
gent  search  for  the  same,  and  has  been  land  does  not  thereby  make  such  party 
unable  to  find  it.  P.  died,  and  M.;  his  witness  as  to  his  evidence  given  on 
qualified  as  the  administrator  of  P.  A 'such  cross-examination  in  relation  to 
controversy  arose  in  a  suit  between  C.  such  transactions  or  communications; 
and  the  administrator  of  P.,  deceased,  and  if  the  exceptions  to  the  said  testi- 
as  to  whether  said  debt  from  C.  to  P.lmony  given  in  chief  by  such  party*  be 
had  been  paid.    Held:  jsustained,  and  the  testimony  excluded, 

rru«*  .,^  i«-  ♦!  ^ •  • c  4.K„  oQ.i  because  such  party  is  not  (competent  to 

^ft*Tit  *tf'^r:J»''*"i  fh J  r^f^ 'ratify  in  his  own  l>ehalf  a«  to  such 
?^°^f  A?«5?iL  p"^a**L\  !  n,'lr^it«n«a««««»8or  communic-ations,  such 
Jf^'  ^ifi,JL^^^iJ?>  ^- "  hi«  ^r^lexclusion  will  extend  U.  the  evidence 
tent  witness  to  testify  in  his  own  be  1;         ^v  such    party,  on  such   cross- 

^n;>*t«*^p''^?T:;' P     .*l'ih"»av>'^'»""«''«'».  «« t«  ••'"ch  transactions  or 

^«nt  ^H  «•;  il. l^i  Fh-^lf^^  XIJ  •"ommunication  ;  and  his  answemgiven 

S^^^iT^^i?„^lTf«/P•?^l^tn^"n  ««ch  cross^xamination  shouTd  be 

«^M^lf  ^ftlwo^      '^Kifl^^^r?^"   considere.i  as  given  in  his  own  l>ehalf, 

t«a  ^i„  n!!  ^^i^  if  ^  h.^P    iand  should  be  excluded  also, 
was  so  in  the  possession  of  C,  he  (C. ) 

lost  the  same,  or  it  was  destroyed. 

Calwell  V.  Primlh''»  adm^r  et  al.,    307 

3.  Where  a  party  to  a  cause,  causes 
himself  to  be  sworn  to  testify  in  the 
cause  between  him  and  the  aaministra- 
tor  of  an  intestate,  in  his  own  behalf, 
88  to  transactions  or  communications 
had  by  him  personally  with  the  dece- 
dent, and  the  attorney  of  such  party 
for  him  propounds  questions  to  him  in 
relation  to  such  transactions  or  com- 
munications, to  which  questions  and 
answers  thereto  given  by  such  party, 
the  other  party  to  said  cause,  to-wit : 
the  adniinistrator  of  the  intestate,  ex- 
cepts, which  exceptions  are  committed' 
to  writing  at  the  time,  and  indorsed 
immediately  below  such  questions  and 
answers ;  and  after  the  examination-in- 
chief,  the  said  administrator  by  his 
counsel,  cross  examines  such  party, 
strictly  conforming  such  cross-exam- 
ination to  the  answers  of  the  party 
testiMng,  and  the  matters  and  things 
testified  to  in  relation  to  such  transac- 
tions or  communications  in  his  exam- 
ination-in-chief, the  adminisirator  by 
such  cross-examination,  does  not  waive 
his  exceptions   so  made  to  the  said 


Idem,     308 

1.  Mrs.  A.,  the  wife  of  A.,  deceased, 
as  the  next  friend  to  her  two  infant 
children,  onljr  heirs  at-law  of  A.,  in- 
stitutes a  suit  in  chaiK^ery,  to  set  aside 
a  deed  of  trust,  executed  by  A.  in  his 
lifetime  to  G.  L.  C,  as  trustee,  to  se- 
cure a  debt  to  C,  on  the  ground  that 
at  the  time  the  deeti  was  executed,  A. 
was  insane.  C.  and  G.  Tj.  C.  were 
sworn  as  witnesses  in  their  own  behalf, 
and  proved  that  at  the  time  the  deed 
was  executed,  they  both  being  present, 
the  said  A.  was  of  sound  mind,  and 
this  opini(5n  they  base  upon  his  con- 
duct and  convenlation  at  the  time  and 
before.    Hklu: 

I.  That  under  the  second  exception 
to  section  2  of  chapter  130  of  the  Code 
the  evidence  is  inadmissable. 

Anderson,  tfrc,  v.  Cmnvier  d  a/.,     562 

II.  That  such  witnesses  under  said 
exception  were  incompetent  to  give  any 
opinions  as  to  the  grantor's  sanity 
based  on  any  tranaction  or  conversa- 
tions had  with  him  ptrsonally  at  that 
or  any  other  time. 

Idem,    562 
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